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Joseph  Jaekot,  alias  Pete,  alias  Joseph,  a  colored  man,  v.  Julia 

Jakbot. 

Error  to  St.  Clair. 

1.  Slavery — action  to  test  right  to  freedom.  An  action  of  assumpsit  for  ser- 
vices rendered  may  be  maintained  by  a  colored  man,  and  thereby  try  the  ques- 
tion of  his  right  to  freedom. 

2.  Same — emaRciimtion  by  ordinance.  The  descendants  of  the  slaves  of  the 
old  French  settlers,  born  since  the  adoption  of  the  ordinance  of  1787,  and  before 
or  since  the  constitution  of  Illinois  was  adopted,  can  not  be  held  in  slavery  in 
this  State. 

3.  Statute — contemporaneous  construction.  Contemporaneous  construction 
can  have  no  place,  where  the  intention  is  plain ;  it  is  only  admissible  in  cases  of 
doubtful  construction. 

Assumpsit,  by  the  plaintiff  in  error  against  the  defendant  in  error, 
for  work  and  labor,  etQ.,  brought  in  the  St.  Clair  circuit  court, 
and  heard  at  the  October  term,  1843,  before  the  Hon.  James  ]*  2J 
Shields  and  a  juiy.    Verdict  for  the  defendant  and  judgment 
for  costs  against  the  plaintiff. 

The  various  proceedings  in  the  case  will  appear  in  the  opinion 
of  the  court. 

L.  Trumbull,  and  W.  H.  Underwood,  for  the  plaintiff  in  error: 
1.  Where  a  party  renders  services  for  another  under  compulsion, 
the  law  wnll  raise  an  implied  promise  to  pay.  Chitty  on  Con- 
tracts, 430. 

In  Kentucky  and  Missouri,  trespass  will  lie  by  a  slave  against 
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his  master,  who,  knowing  his  freedom,  retains  him  as  a  slave  in 
his  service.     4  Dana,  248;  1  Missouri,  476. 

In  this  State,  tlie  negro  may  M'aive  the  tort  and  bring  assumjpsit 
for  work  and  labor.     Kinney  v.  Cook,  3  Scam.  233. 

But  it  is  said  that  this  class  of  negroes  have  been,  ever  since 
the  ordinance,  treated  and  regarded  as  slaves  and  taxed  and  sold 
as  property  by  legislative  authority.  To  this  we  reply  in  the  lan- 
guage of  this  court:  "  If  a  legislature  have  no  power  to  pass  an 
act,  any  number  of  repetitions  of  an  unconstitutional  act  can  never 
make  the  original  act  valid."     Piiosbe  u  Jay,  Breese,  210. 

2.  The  ordinance  of  1787  was  passed  by  congress  avowedly  for 
the  purpose  of  "  extending  the  fundamental  principles  of  civil  and 
religious  liberty,"  and  to  hx  and  establish  those  principles  as  the 
basis  of  all  laws,  constitutions  and  governments,  which  forever 
thereafter  should  be  formed  in  the  North  Western  territory,  li. 
L.  55.  Neither  slavery  nor  involuntary  servitude  could  exist  under 
said  ordinance  by  its  express  provision,  R.  L,  57,  Art.  6.  That 
legislative  authority  can  emancipate  slaves  has  never  been  ques- 
tioned. The  State  v.  Lasselle,  1  Blackf.  61;  1  Dallas,  472;  Law 
of  Slavery,  346. 

No  clause  in  the  ordinance  recognizes  the  right  to  hold  slaves 
in  the  said  territory.  Every  reasonable  construction  is  to  be  made 
in  favor  of  liberty.  2  Black.  Com.  97.  An  implied  construction 
of  a  doubtful  clause  can  not  be  admitted  to  operate  against 
[*  3]  the  express  letter  of  another  part  of  a  legislative  act.  1  Dal- 
las, 474.  Nor  can  a  special  reservation  be  so  enlarged  by 
construction  as  to  defeat  a  general  provision.  The  State  v.  Las- 
selle, 1  Blackf.  62. 

It  has  been  decided  in  Mississippi,  that  the  deed  of  cession  from 
Virginia,  of  1784,  did  not  invalidate  the  provision  in  the  ordi- 
nance prohibiting  slavery,  and  that  all  slaves  in  the  North  Western 
territory  became  free  by  virtue  of  said  ordinance.  Law  of  Slavery, 
342,  346.  A  similar  provision  in  the  constitution  of  Ohio  has  been 
construed  in  the  same  way  by  the  Virginia  courts.  lb.  354.  The 
same  provision  in  the  Indiana  constitution  is  construed  in  Indiana 
the  same  way.  1  Blackf.  62.  A  negro  born  in  the  North  West- 
ern territory  since  the  ordinance  of  1787  is  free,  as  decided  in 
Louisiana  and  Missouri.  lb.  356;  Winny  t'.  Whiteside,  1  Mis- 
souri, 472,  726;  Menard  v.  Aspasia,  5  Peters,  510. 

The  act  of  the  territorial  legislature  of  1807  in  relation  to  res:- 
istered  and  indentured  servants  was  clearly  a  violation  of  the  or- 
dinance of  1787,  and  consequently  void.  Choisser  -y.  Ilargrave,  1 
Scam.  318;  Phoebe  v.  Jay,  Breese,  209. 

The  ordinance  is  no  doubt  binding  upon  the  people  of  this  State, 
unless  it  has  been  abrogated  by  "common  consent."  That  is,  when- 
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ever  the  United  States  and  the  people  of  this  State  agree  that  the 
whole  or  anj  part  of  the  ordinance  should  be  repealed,  it  will,  as 
respects  this  State,  become  a  dead  letter.  Phajbe  v.  Jay,  Breese, 
210;  1  McLean,  344. 

The  law  of  1807  was  made  valid  by  our  State  constitution.    K. 
L.  44,  §  3.    No  legislative  act  subsequent  to  1787  could  have  made 
indentured  servants  bound  to  serve  out  their  time,  but  a  constitu- 
tion can.     Phabe  v.  Jay,  Breese,  209.     The  fifth  section  of  Art. 
6,  of  our  State  constitution,  only  made  valid  the  act  of  1807,  and 
left  all  persons  free  who  were  not  by  virtue  of  said  act.     Boon  v. 
Juliet,  1  Scam.  200.     If  the  plaintift'  was  not  a  slave  under  the 
ordinance  of  1787,  he  could  not  be  under  our  State  constitution.   \ 
Art.  6,  sec.  1,  provides  that  neither  slavery  nor  involuntary  servi- 
tude should  thereafter  be  introduced  into  this  State,  other- 
wise than  for  the  punishment  of  crimes.    R.  L.  43.     Art.  8,  \^  4] 
sec.  1,  of  our  State  constitution  declares  "that  all  men  are 
born  equally  free  and  independent,  and  have  certain  inlierent  and 
indefeasible  rights;  among  which  are  those  of  enjoying  life  and 
liberty,"  etc. 

In  Massachusetts  it  has  been  held,  that  "  it  would  be  difficult 
to  select  words  more  precisely  adapted  to  the  abolition  of  negro 
slaver}',"  and  entirely  prohibits  slavery.  Commonwealth  v.  Aves, 
18  Pick.  210.  Did  the  franiers  of  our  constitution,  in  the  lan- 
guage of  another,  intend  to  keep  the  word  of  promise  to  the  slave's 
ear  and  break  it  to  his  hopes?  Did  it  intend  to  trifle  with  the 
justice  and  equity  of  the  rights  of  the  slave,  and  make  their  own 
fundamental  law  a  mere  phantom,  which  should  elude  the  grasp 
of  the  philanthropist,  and  prove  an  idle  and  delusive  dream?  If 
words  are  not  mere  empty  sounds,  if  they  mean  anything,  then  the 
appellant  is  free,  by  virtue  of  this  express  declaration  of  our  con- 
stitution and  the  ordinance  of  1787.  See,  also,  3  Missouri,  272, 
which  decides  that  this  provision  was  designed  "to  prevent  the  re- 
lation of  master  and  slave  from  existing  in  Illinois  by  an  inhab- 
itant and  resident  thereof." 

J.  L.  D.  Morrison,  for  the  defendant  in  error,  filed  a  written 
argument,  which  the  present  reporter  has  been  unable  to  obtain. 

ScATES,  J.  Assumpsit  by  the  plaintiff  against  the  defendant  to 
try  his  right  to  freedom.  Non  assumj>sit  and  issue.  The  defend- 
ant also  filed  seven  special  pleas,  to  which  plaintiff  severally  de- 
murred. The  court  overruled  the  demurrer  to  the  second,  and 
sustained  it  to  the  rest.  Issue  to  the  country  was  joined  upon  the 
second  plea,  which  stated  in  substance,  that  the  plaintiff  is  the 
slave  of  the  defendant  by  the  laws  of  Illinois,  and  bound  as  such 
to  render  and  perform  for  her  such  reasonable  service  as  she  may 
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I'equire,  and  which  are  the  said  services  in  the  plaintiff's  declara- 
tion mentioned  and  none  other. 

The  plaintiff  proved  on  the  trial  services  to  the  amount  of 
P  5]  live  dollars,  and  rested.  Tiie  delendant  proved  Angelique, 
plaintifl''s  grandmother,  was  held  as  a  slave  at  Cahokia  in 
1783,  by  one  Joseph  Trotier,  and  afterwards  by  one  Lebrun,  a  son 
in  law  of  Trotier;  that  Lebrun  sold  Angelique  in  1798,  and  her 
daughter  Pelagie  then  four  years  old,  plaintiff"'s  mother,  to  Nich- 
olas Jarrot,  of  Cahokia;  that  Joseph  Trotier  was  reputed  to  be  an 
old  French  settler  of  Cahokia  as  early  as  1769;  that  Angelique 
descended  to  his  son,  xlugustus  Trotier;  that  Nicholas  Jarrot,  by 
will  dated  Feb.  6,  1818,  bequeathed  to  defendant  all  his  personal 
pi-operty,  including  Pelagie,  whom  he  held  as  a  slave;  that  plain- 
tiff' is  the  son  of  Pelagie,  born  after  the  death  of  Nicholas  Jarrot, 
and  while  his  mother  was  so  held  as  a  slave  by  defendant;  and  that 
plaintiff  was  about  twenty-five  or  twenty-six  years  of  age.  To  all 
this  testimony  the  plaintiff'  objected  at  the  time,  and  excepted  to 
the  opinion  of  the  court  admitting  it.  This  was  all  the  material 
evidence. 

The  court  instructed  the  jury  at  the  defendant's  request,  that  if 
they  believed  from  the  evidence,  "that  the  plaintiff  descended  from 
Pelagie,  a  woman  of  color,  and  that  said  Pelagie,  mother  of  the 
said  plaintiff",  descended  from  Angelique,  a  woman  of  color,  who 
was  held  as  a  slave  by  one  Trotier,  who  was  an  inhabitant  of  the 
Illinois  country  prior  to  the  year  1783,  and  that  the  said  plaintiff 
has  come  legally  into  the  possession  of  the  defendant,  then  the  law 
is  with  the  defendant,  and  the  jury  must  ffnd  for  the  defendant." 
The  jury  found  for  the  defendant.  The  plaintiff  moved  for  a  new 
trial,  which  was  refused,  and  excepted  to,  and  the  evidence  em- 
bodied in  a  bill  of  exceptions. 

The  plaintiff  assigns  for  error:  first,  in  admitting  improper  evi- 
dence; second,  in  instructing  the  jury  contrary  to  law;  and,  third, 
in  refusing  a  new  trial. 

The  objection  that  has  been  taken  and  urged  here  by  the  de- 
fendant, that  the  plaintiff"  can  not  in  this  forjn  of  action,  try  the 
question  of  his  right  to  freedom,  I  do  not  think  well  taken.  1 
know  that  it  has  been  held,  that  where  the  plaintiff  was  purcliased 
and  held  as  a  servant,  that  the  law  would  not  imply  an  under- 
["  61  taking  to  pay  for  services  so  rendered.  Livingston  v.  AcJces- 
ton,  5  Cowen,  531.  But  I  can  see  no  well  grounded  objec- 
tion to  such  an  implication,  where  the  plaintiff  is  claimed  as  a 
slave,  for  every  one  is  presumed  to  know  the  law,  and  whether, 
consequently,  there  can  be  any  such  thing  as  absolute  slavery  in 
this  State.  If  there  can  not  be,  it  is  but  reasonable  to  imply  a 
promise  to  pay  a  qiiantum  tnernit  for  services  which  are  rendered 
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to,  and  accepted  by  one  having  no  other  pretext,  to  rebut  the  gen- 
eral presumption  of  promises  to  paj  for  labor. 

The  record  does  not  show  when  the  plaintiff  was  born,  whether 
before  or  after  the  adoption  of  the  State  constitution.  The  only 
evidence  from  which  we  are  to  infer  it,  is,  that  ISTicholas  Jarrot 
made  his  will  on  the  sixth  day  of  February,  1818,  giving 
plaintiff's  mother  to  defendant,  and  that  plaintiff  was  born  after  his 
death,  and  while  defendant  held  his  mother  as  a  slave.  But  it  does 
not  appear  when  Nicholas  Jarrot  died,  and  his  will  took  effect,  and 
defendant  came  into  possession;  whether  before  August,  1818,  or 
afterwards.  The  trial  below  took  place  in  1843,  and  on  the  trial 
Vital  Jarrot  stated  in  evidence  that  the  plaintiff  was  twenty-live, 
or  twenty-six  years  of  age,  Mdiich  would  make  1817  or  1818  the 
year  of  his  birth.  The  latter  is  the  most  probable,  as  the  will  was 
made  in  February  of  that  year,  and  he  was  not  born  until  his  moth- 
er came  into  defendant's  possession.  That  might  have  been  before, 
or  after  the  constitution  was  adopted.  So,  it  seems  to  me,  that  the 
question  is  legitimately  presented  by  this  record,  whether  the  de- 
scendants of  the  slaves  of  the  old  French  settlers  of  the  Illinois 
country,  born  since  the  adoption  of  the  ordinance  and  before  the 
constitution,  or  since  the  constitution,  can  be  held  in  slavery  in  this 
State.  I  shall  treat  the  question  upon  the  whole  ground,  and  fur 
this  purpose  will  review  shortly,  the  decisions  of  several  of  the 
States  upon  these  questions.  I  remark,  however,  that  if  the  ques- 
tion of  plaintiff's  freedom  was  at  all  doubtful  under  the  ordinance 
of  1787,  the  court  would,  in  favor  of  liberty,  infer  that  he  was  born 
since  the  adoption  of  the  constitution,  in  a  case  where  the  evidence 
leaves  the  fact  doubtful. 

This  case  differs  from  the  case  of  Phmhe  v.  Jay,  Breese 
210,  and  Borders  v.  Borders,  4  Scam.  341,  which  were  cases  f*  7] 
of  indentures  confirmed  by  the  constitution ;  and  it  also  differs 
trorn  the  case  of  Boo7i  v.  Juliet,  1  Scam.  258,  which  was  a  case 
of  the  children  of  a  registered  servant,  not  included  within  the 
proviso  to  the  third  section  of  the  sixth  article  of  the  constitution. 
But  the  defendant  claims  a  right  to  hold  the  plaintiff  in  perpetual 
bondage,  as  a  descendant  of  an  old  French  slave  held  in  bondao-e 
here  before  the  ordinance  of  1787,  notwithstanding  it  is  declared  by 
I  the  ordinance,  that  there  shall  be  neither  slavery,  nor  involuntary 
servitude  in  the  j^orth  Western  territory,  otherwise  than  in  the 
l^unishment  of  crimes,  etc.;  and  by  the  constitution,  that  neither 
slavery  nor  involuntary  servitude  shall  hereafter  be  introduced,  ex- 
cept for  like  purposes;  and  to  the  extent  of  certain  indentures  and 
registrations  theretofore  made,  and  contracts  of  hiring  for  one  year 
in  the  Saline  boundary  until  1825. 

In  recognizing  and  establishing  the  great  and  essential  princi- 
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pies  of  liberty  and  free  government,  the  convention  declared, — that 
all  men  are  born  equally  free  and  independent,  and  have  certain  in- 
herent and  indefeasible  rights,  among  which  are  those  of  enjoying 
and  defending  life  and  liberty,  and  of  acquiring,  possessing,  and 
protecting  property  and  reputation,  and  of  pursuing  tlieir  own  hap- 
piness. These  principles  and  declarations  of  rights  have  not  been 
applied  to  the  cases  that  have  heretofore  arisen,  because  the  court 
were  of  opinion  that  other  clauses  of  the  constitution  applied  to, 
fixed  and  controlled  the  condition  of  the  person,  except  the  case  of 
Juliet's  children,  (1  Scam.  258,  before  cited,)  where  the  humane 
and  benign  spirit  of  these  principles  recognized  them  as  free.  It 
is  not  pretended  here  that  the  ordinance  or  constitution  have  con- 
ferred this  right  to  hold  in  bondage: — but  it  is  denied  that  con- 
gress or  the  convention  liad  the  power  to  take  away,  or  destroy  this 
right  of  the  old  French  settlers  in  this  territory,  possessed  by  them 
atthe  time  of  its  conquest  by  Virginia,  and  her  cession  of  it  to 
the  United  States, 

I  do  not  doubt  but  that  the  negroes  possessed  by  the  French  set- 
tlers of  the  Kaskaskies  and  St.  Vincents,  while  the  territory  be- 
longed to  France,  at  its  cession  to  Great  Britain  by  the 
P  8]  treaty  of  1763,  and  at  its  conquest  by  Virginia  during  the  revo- 
lution, were  held  by  them  in  slavery.  It  is  an  institution 
created  and  introduced  by,  and  dependent  upon  the  municipal  reg- 
ulations of  each  particular  government;  and  although  Great  Britain 
and  France  would  not  tolerate  it  in  those  kingdoms,  they  did,  nev- 
ertheless, in  their  West  Indian  and  American  colonies,  at  that 
time  and  long  afterwards.  The  traditions  and  histories  of  these 
settlements  prove  its  existence  in  tliem.  It  is  further  evidenced 
and  confirmed  by  an  old  edict  of  Louis  XV  (see  Law  of  Slavery, 
374,)  passed  in  1723,  authorizing  it  in  the  province  of  Louisiana, 
a  copy  of  which  has  been  preserved  in  the  archives  of  Kaskaskia, 
as  appears  by  an  extract  furnished  by  the  defendant's  counsel.  But 
while  I  admit  its  existence  in  those  settlements,  I  can  not  doubt 
the  power  of  any  of  its  sovereignties,  which  have  had,  or  that  now 
have  possession  and  Jurisdiction  over  the  territory,  to  abolish  it. 
Whatever  may  be  said  of  the  impolicy  or  injustice  of  such  a  depriva- 
tion, and  invasion  of  the  rights  of  property,  the  power  cannot  be  de- 
nied. This  question  has  been  ably  discussed  by  tlie  Supreme  court  of 
JMississippi,  and  the  power  also  sustained  by  several  other  courts. 
14  Martin,  465;  1  McLean,  343;  6  Kandolph,  566;  20  Martin,  699; 
Walker's  Miss.  E.  36;  1  Blackf.  60;  see,  also,  1  Black.  Com.  160. 
Indeed,  it  is  incompatible  with  our  idea  of  sovereignty,  if  unre- 
strained by  fundamental  provisions  in  its  form  of  organization,  and 
contrary  to  all  political  writers  on  that  subject.  After  the  con- 
quest of  this  territory  by  Virginia,  she  ceded  it  to  the  United  States, 
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and  stipulated  that  the  "  titles  and  possessions,  rights  and  liberties" 
of  the  French  settlers  should  be  guarantied  to  them.  This,  it  is 
contended,  secures  them  in  the  possession  of  these  negroes  as  slaves, 
and  that  neither  congress  or  the  convention  had  power  to  deprive 
them  of  it;  or,  in  other  words,  that  the  ordinance  and  constitution 
should  not  be  so  interpreted  and  understood  as  applying  to  these 
slaves.  Upon  the  correctness  of  this  position  depends  the  solu- 
tion of  this  case.  It  is  not  one  of  lirst  impression,  as  it  has  re- 
ceived the  consideration  and  judgment  of  several  courts  in  different 
States.  It  has  once  been  before  this  court,  and  the  decision 
of  the  circuit  court  against  freedom  was  affirmed  by  an  equal  [*  9] 
division  of  this  court. 

In  the  case  of  the  Commmiwealth  v.  Aves^  18  Pick.  210,  a  slave 
belonging  to  a  citizen  of  jSew  Orleans,  and  attending  her  owner 
on  a  visit  to  Massachusetts,  was  held  to  become  free  under  their 
constitution  which  declares,  "that  all  men  are  born  free  and  equal, 
and  have  certain  natural,  essential,  and  inalienable  rio-hts,  among 
which  are  the  right  of  enjoying  and  defending  their  lives  and  liber- 
ties, that  of  acquiring,  possessing  and  protecting  property."  A 
similar  decision  was  made  in  the  case  of  Somerset,  the  negro,  1 
Black.  Com.  425,  note  3.  Also,  in  tiie  case  of  T^o^^Jes  v.  Coclirane^ 
2  Barn.  &  Cres.  448;  3  Dowl.  k,  Kyi.  679. 

In  the  case  of  Merrxj  v.  Chexnaider,  20  Martin,  699,  it  was 
held  that  the  deed  of  cession  by  Virginia  did  not  depriv^e  congress 
of  the  power  to  pass  the  sixth  article  of  the  ordinance  of  1787; 
that  this  ordinance  fixed  forever  the  character  of  the  population 
over  which  it  extended;  and  that  a  negro,  born  in  the  North  West 
territory  since  tlie  ordinance,  is  free. 

In  the  case  of  Harvey  v.  Decker,  Walker's  Miss.  R.  36,  (Law 
of  Slavery,  340,)  the  negroes  were  held  as  slaves  in  Virginia,  and 
in  1784  were  taken  into  the  North  West  territory,  and  kept  near 
Vincennes  until  July,  1816.  The  constitution  of  Indiana  was 
adopted  in  June,  1816,  and  contained  a  provision  like  that  in  the 
ordinance  of  1787.  It  was  held  by  the  court  that  these  negroes 
were  free. 

In  the  case  of  The  State  v.  Lasselle,  1  Blackf.  60,  it  appeared 
that  the  negro  was  the  issue  of  a  colored  woman  held  by,  and  pur- 
eliased  of  the  Indians  in  the  territory  previous  to  the  treaty  of 
Greenville  and  the  cession  of  the  country  to  the  United  States.  It 
was  held  by  the  court  that  she  was  free  under  the  constitution  of 
Indiana,  and  that  the  convention  had  the  power  to  make  such  a  con- 
stitutional prohibition. 

In  the  case  of  Winny  v.  Whiteside,  1  Missouri,  472,  it  was  held 
that  the  negro  woman,  v;ho  had  been  taken  into  the  Illinois  terri- 
tory since  the  ordinance  of  1787  l)y  her  owners,  who  resided  there 
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four  years,  thereby  became  free,  and  upon  being  taken  afterwards 
to  the  State  of  Missouri,  was  not  remitted  again  to  a  state  of  slav- 
ery, and  that  congress,  under  the  confederation,  had  the  power  to 
pass  the  ordinance. 

In  the  case  of  Joh7i  Merry  v.   Tiffin  c&  3fe7iard,  1  Missouri, 
725,  the  mother  of  the  plaintiff  had  been  held  as  a  slave  in  Yir- 
o-inia  and  taken  into  the  Illinois  before  the  ordinance  of  1787,  and 
held  in  slavery  there  betore  and  after  its  passage,  and  the  plaintiff 
was  boi-n  there  after  the  ordinance.     It  was  held  that  he  M^as  free. 
In  the  case  of  Menard  v.  Astasia,  5  Peters,  510,  a  similar  opin- 
ion by  the  court  is  strongly  inferable.     The  facts  were,  that  the 
mother  of  Aspasia  was  born  in  the  Illinois  previous  to  the  ordi- 
nance of  1787,  and  was  held  as  a  slave  from  her  birth.     Aspasia 
was  born  after  the  ordinance,  a  slave  at  Kaskaskia  and  held  as  such. 
The  Supreme  court  of  Missouri  held  that  she  was  entitled  to  her 
freedom,  and  upon  writ  of  error  to  the  Supreme  court  of  the  United 
States,  that  court  declined  jurisdiction.     After  adverting  to  the 
rights  of  the  French  and  Canadian  inhabitants  in  the  Illinois  coun- 
try, as  a  dependent  colony  of  Virginia,  to  hold  slaves;  the  deed  of 
cession  and  the  possessions,  rights  and  privileges  secured  by  it;  to 
the  ordinance  and  the  State  constitution ;  and  to  the  twenty-fifth 
section  of  the  judiciary  act  of  1787,  giving  that  court  appellate 
jurisdiction  when  a  final  decision  is  made  against  the  title,  right, 
privilege,  etc.,  claimed  and  drawn  in  question  in  the  construction 
of  any  clause  of  the  constitution,  or  of  any  treaty  of  the  statute  of 
the  United  States;  they  go  on  to  say,  that  if  the  decision  had  been 
ao-ainst  Aspasia,  it  might  have  been  contended  that  the  revising 
power  of  the  court,  under  that  section,  could  be  exercised,  as  in 
such  case,  the  decision  would  have  been  against  the  express  pro- 
vision of  the  ordinance  in  favor  of  liberty.     On  that  ground,  the 
jurisdiction  would  be  unquestionable,  if  the  ordinance  can  be  con- 
sidered as  an  act  of  congress,  within  the  meaning  of  the  twenty-fil'th 
section.     As  Menard's  claim  to  these  services  had  not  its  origin 
under  the  ordinance,  and  the  decision  was  in  favor  of  the  rights 
claimed  under  it,  the  court  had  no  jurisdiction.     It  is,  tliere- 
P  111  fore,  strongly  deducible  therefrom,  that  the  court  were  of  . 
opinion  that  by  the  ordinance  she  became  free,  and  would 
have  taken  jurisdiction,  had  the  decision  been  against  her. 

After  so  many,  and  such  uniformity  of  judicial  determinations 
upon  the  meaning,  and  the  application  of  the  constitution  and  or- 
dinance to  facts  and  circumstances  like  these  before  the  court,  made 
in  so  benignant  a  spirit  of  humanity  and  justice,  I  cannot  alhnv  my 
mind  to  doubt  of  the  plaintiff's  "  inherent  and  indefeasible  rights," 
to  become  "  equally  free  and  independent"  with  other  citizens, 
"and  of  enjoying  and  defending  life  and  liberty,  and  of  acquiring, 
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possessing  and  protecting  property  and  reputation,  and  of  pursu- 
ing" his  "own  happiness,"  except  so  far  as  he  may,  by  the  con- 
stitution and  laws,  be  restricted  or  denied  the  right  of  snliVage,  etc. 
All  philanthropists  unite  in  deprecating  the  evils  of  slavery,  and  it 
affords  me  sincere  pleasure,  when  my  duty  under  the  constitution 
and  law  requires  me  to  break  the  fetters  of  the  slave,  and  declare 
the  captive  free. 

It  is  said  that  a  legislative,  contemporaneous  construction,  re- 
peated and  continued  for  a  great  many  years,  has  regarded  these 
negroes  as  slaves.  It  is  true  that  the  legislature  have  provided 
that  slaves  should  be  taxed;  that  they  might  be  sold  upon  execu- 
tion, and  attachments  levied  upon  them;  that  they  should  be  enu- 
merated in  taking  the  census,  and  such  like  acts.  But  none  of 
them  declare  them  to  be  slaves,  and  it  is  only  deducible  infereutially, 
because  there  are  no  other  persons  to  whom  the  term  will  as  well 
or  better  apply.  It  is,  however,  to  be  remarked,  that  contempo- 
raneous construction  can  have  no  place  where  the  intention  is  plain. 
In  cases  of  doubtful  construction  on^  is  it  admissible.  But  I 
should  never  feel  warranted  in  resorting  to  such  a  construction,  to 
deprive  a  human  being  of  his  liberty,  or  deny  him  the  rights  of 
humanity.  The  presumption  is  in  favor  of  liberty.  Bailey  v. 
Cromwell,  3  Scam.  73;  Kinney  v.  Cook.  lb.  232.  The  law  pre- 
sumes every  man  to  be  innocent  of  crime.  The  benefit  of  every 
doubt  is  given  to  the  accused,  and  the  presumption  allowed  to  pre- 
vaih  Should  less  force  and  eflicacy  be  allowed  the  pre- 
sumption of  freedom  in  rebutting  such  doubts,  as  contem-  [*  12] 
poraneous  constructions  are  admissible  to  remove?  The 
conviction  of  a  crime  may  doom  the  accused  to  temporary  loss  of 
liberty;  the  solution  of  a  doubt  against  the  plaintiff  will  doom  hiin 
to  slavery,  to  bondage  for  life.  If  the  scales  of  justice  are  equally 
balanced,  the  law  inclines  to  mercy.  If  I  entertained  a  doubt  I 
should  be  compelled  to  decide  in  favor  of  liberty.  But  as  the  courts 
of  Massachusetts  and  Mississippi  declared,  so  it  appears  to  my  mind 
too  plain  to  admit  of  construction;  "there  shall  be  neither  slavery 
nor  involuntary  servitude  in  the  said  territory,"  as  declared  by  the 
ordinance;  and  with  a  modification  as  to  indentured  servants,  etc., 
the  constitution  reiterates  that  "neither  slavery  or  involuntary 
servitude  shall  hereafter  be  introduced  into  this  State."  With  the 
impolicy  or  injustice  of  taking  aw^ay  one  man's  property  by  a  fun- 
damental law  in  order  to  restore  to  another  his  liberty,  in  the  spirit 
of  humanity,  I  have  nothing  further  to  do,  than  to  ascertain  that 
it  is  so;  and  so  will  leave  the  question  of  molality  to  be  settled  by 
the  philanthropic,  the  good,  the  humane,  the  just. 

The  judgment  of  the  circuit  court  will  be  reversed  with  cost,  and 
the  parties  having  consented  in  open   court,  judgment   will   be 
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entered  here  for  the  plaintiff,  for  the  sum  of  five  dollars  with 
cost."* 

Young,  J.  This  was  an  action  of  assumpsit  commenced  by  the 
plaintiff  in  error  against  the  defendant  in  error  in  the  St.  Clair  cir- 
cuit court,  at  the  April  term  1843,  for  work  and  labor,  and  for  ser- 
vice performed,  but  in  fact  for  the  purpose  of  trying  his  right  to 
freedom.  Tlie  defendant  hied  the  plea  of  non  assumpsit^  upon  which 
issue  was  taken,  and  seven  special  pleas,  to  which  there  were  several 
demurrers  and  joinders.  At  the  October  term  1843,  the  court 
["  13]  overruled  the  demurrer  to  the  second  special  plea,  and  sus- 
tained them  as  to  the  residue.  Issue  was  then  joined  on  the 
second  plea.  This  plea  sets  up  a  claim  to  the  services  of  the  plain- 
tiff as  a  slave  bv  virtue  of  the  laws  of  the  State  of  Illinois.  The 
cause  was  then  submitted  to  a  jury  for  trial,  who  returned  a  ver- 
dict for  the  defendant.  A  motion  for  a  new  trial  was  made  and 
overruled  by  the  court,  an  exception  taken  to  the  opinion  of  the 
court  thereon,  and  a  judgment  rendered  in  favor  of  the  defendant 
for  costs.  *• 

The  following  were  assigned  as  the  reasons  for  a  new  trial,  to 
■»vi  t : 

1.  The  verdict  is  contrary  to  law;  and 

2.  It  is  also  contrary  to  evidence. 

The  following  is  the  evidence  given  at  the  trial. 

Vital  Jarrot  testified,  that  the  plaintiff,  Joseph  Jarrot,  had  ren- 
dered services  as  the  slave  or  servant  of  the  defendant,  Julia  Jarrot, 
for  the  last  five  years,  and  that  his  services  were  worth  five  dollars 
beyond  his  clothing  and  boarding;  that  Angelique,his  grandmother, 
was  held  as  a  slave  by  one  Joseph  Trotier  at  Cahokia,  where  he  re- 
sided, in  the  year  1783;  that  Louis  Lebrun,  who  married  a  daughter 
of  the  said  Joseph  Trotier,  afterwards  held  the  said  Angelique  as 
a  slave  at  Cahokia;  that,  in  the  year  1798,  Lebrun  sold,  by  bill  of 
sale  which  was  produced  and  proved,  his  right  to  the  services  of 
Angelique,  and  also  his  right  to  the  services  of  Pelagic,  the  daughter 
of  Angeli(|ue,  then  four  years  old,  to  Nicholas  Jarrot,  of  Cahokia; 
that  the  plaintiff,  Joseph,  w^as  the  son  of  Pelagie,  and  was  born 
wdiile  his  mother  was  held  as  a  slave  by  the  defendant,  Julia  Jar- 
rot, and  was,  at  that  time,  twenty-five  or  twenty-six  years  of  age. 

Nicholas  Boismenue  w^as  then  called  by  the  defendant,  and  tes- 
tified, that  he  was  fifty-six  years  of  age,  and  w^as  born  at  Cahokia; 
that  he  was  acquainted  in  youth  with  the  cliildren  and  family  of 

*  This  case  was  argued  at  the  December  term,  1843,  but  the  opinion  was  not 
delivered  until  the  December  term,  1844.  At  the  latter  term,  a  petition  for  a  re- 
hearing was  filed  and  granted,  and  the  cause  continued  to  the  present  term,  when, 
no  one'^appearing  to  re-argue  the  case,  the  former  judgment  of  this  court  was 
affirmed. 
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Joseph  Trotier;  that  said  Trotier  was  reputed  to  be  an  okl  Frenoh 
settler  of  Cahokia,  as  early  as  the  year  17(39;  that  lie  died  at  Ca- 
hokia,  leaving  children  and  descendants;  that  Angelique  was  held 
by  him  as  a  slave,  and  descended  to  his  son  Augustus  Trotier; 
that  Nicholas  Jarrot,  by  his  last  will  and  testament,  dated  ["^  14j 
February  6,  1818,  Avhich  was  duly  proved  and  recorded, 
gave  and  bequeathed  all  the  personal  property  of  which  he  died 
seized,  to  the  defendant,  Julia  Jarrot;  that  the  mother  of  said  plain- 
tiff was  held  by  xSicholas  Jarrot  as  a  slave  at  the  time  of  his  de- 
cease; and  that  the  plaintiff  was  born  after  the  death  of  said  Nich- 
olas Jarrot,  and  while  his  mother  Pelagie  was  held  as  a  slave  by 
the  defendant. 

This  was  all  the  material  evidence  given  at  the  trial.  The  plain- 
tiff objected  to  the  evidence  given  on  the  part  of  the  defendant,  the 
court  overruled  the  objection,  and  an  exception  was  taken  to  the 
opinion.  An  exception  was  also  taken  to  the  following  instruction 
which  was  given  to  the  jury  at  the  request  of  the  defendant,  to  wit: 
"  If  the  jury  believe  from  the  evidence  that  the  plaintiff  descended 
from  Pelagie,  a  woman  of  color;  that  Pelngie  descended  from  An- 
gelique, also  a  woman  of  color;  that  Angelicpie  was  held  as  a  slave 
by  Joseph  Trotier,  a  French  inhabitant  in  the  Illinois  country  prior 
to  the  year  1783,  and  that  said  plaintiff  has  come  legally  into  the 
possession  of  the  said  defendant,  that  the  law  is  with,  and  the 
Jury  must  find  for  the  defendant." 

The  following  are  assigned  as  causes  of  error  in  this  court,  to 
wit: 

1.  The  circuit  court  erred  in  admitting  improper  evidence  to^o 
to  the  jur}'  on  the  part  of  the  defendant; 

2.  The  court  instructed  the  jury  contrary  to  law;  and 

3:   In  refusing  to  sustain  the  plaintiff's  motion  for  a  new  trial. 

The  objection  which  has  been  made  and  urged  upon  the  consid- 
eration of  this  court  by  defendant's  counsel,  that  the  plaintiff  can- 
not try  the  question  of  his  right  to  fj^eedom  in  this  form  of  action, 
we  think  is  not  well  taken,  notwithstanding  it  has  been  contended 
on  the  authority  of  the  case  of  Limngston  v.  Ackeston,  5  Covven 
531,  that  thelaw  will  not  imply  a  promise  to  pay  for  services,  where 
the  person  has  been  purchased  and  claimed  as  a  servant,  whether 
such  claim  be  les^al  or  not.  In  that  case  the  facts  were,  that  Ac- 
keston,  a  black  man,  worked  for  Livingston  from  the  spring 
of  1819,  until  June  1820,  when  he  sold  him  to  one  Benn;  [-  15] 
that  Livingston  had  bought  him  from  one  Ham,  as  a  slave 
or  servant,  at  $200,  and  that  he  was  to  serve  until  he  was  twenty- 
eight  years  of  age;  that  Ackeston  became  dissatisfied,  and  procured 
Benn  to  purchase  him  from  Livingston.  Sutherland,  J.,  said,  the 
defendant  pui'chased  him  as  a  slave  in  perfect  good  faith,  for  a  large 
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and  valuable  consideration.  The  plaintiff  Ackeston  supposed  him- 
self to  be  a  slave,  and  was  sold  at  his  own  request  by  the  defend- 
ant Livingston  to  Benn,  whom  the  plaintiff  had  induced  and  pro- 
cured to  purchase  him.  There  is  no  pretence  of  any  express 
promise  on  the  part  of  the  defendant  to  pay  for  his  services,  and 
under  the  circumstances  the  law  cannot  raise  an  implied  assumpsit. 
But  the  judge  remarked  in  the  same  case,  ''that  if  the  services  had 
been  performed  for  the  benefit  of  the  defendant,  with  his  knowledge 
and  approbation,  that  there  was  no  doubt  the  law  would  imply  a 
promise  to  pay  for  them,  unless  it  appeared  that  they  understood 
that  no  compensation  was  to  be  made;  that,  in  the  case  of  Ackes- 
ton, such  was  the  understanding  of  the  plaintiff,  as  well  as  of  the 
defendant;  that  the  plaintiff'  knew,  and  admitted  that  the  defend- 
ant had  purchased  his  time;  that  he  paid  two  hundred  dollars  for 
it,  and  was  entitled  to  his  services;  that  he  procured  another  per- 
son to  purchase  the  unexpired  term  of  his  services  from  the  defend- 
ant, and  thereby  admitted  the  defendant's  right  to  sell  it." 

There  was  no  such  understanding  with  the  plaintiff  and  defendant 
in  the  case  now  under  consideration.     This  court  decided  at  the 
December  term,  1840,  in  the  case  oi  Kinney  v.  CooTc,  2  Scam.  233, 
and  again  at  the  July  term,  1841,  in  the  case  of  Bailey  v.  Crom- 
well,"^ do.  71,  "that   the  presumption  of  law  in  this  State  was, 
that  every  person  was  free,  without  regard  to  color,  and  that  it  was 
incumbent  on  the  person  claiming  a  right  to  the  services  of  a 
colored  person  to  rebut  that  presumption  by  proof."     The  pre- 
sumption of  law,  therefore,  being  in  favor  of  freedom,  and  no  such 
understanding  between  the  parties  being  shown,  as  is  mentioned 
by  Justice  Sutherland,  in  the  case  oi  Ackeston  v.  Livingston^  I 
think  that  the  action  of  assumpsit  may  be  well  sustained  upon  a 
qiiantum  meruit  count,  if  the  evidence  in  the  case  should 
r*  161  establish  the  facts,  that  the  plaintiff  had  been  illegally  re- 
strained of  his  liberty,  and  had  performed  valuable  services 
for  the  defendant.     I  nevertheless  believe  in  a  case  like  the  pres- 
ent, where  it  appears  from  the  evidence  that  a  defendant  sup- 
posed she  had  a'lawful  right  to  the  plaintiff's  services  as  a  slave, 
and  acted  in  good  faith  towards  him,  that  the  court  would  be  war- 
ranted in  instructing  the  jury,  if  they  should  find  for  the  plaintiff", 
to  confine  their  verdict  to  nominal  damages  only. 

The  main  question,  as  presented  by  the  pleadings  in  the  cause, 
is,  whether  the  descendants  of  slaves  held  by  the  old  French  set- 
tlers in  the  Illinois  country  prior  to  the  passage  of  the  ordinance 
of  congress  for  the  government  of  the  North  Western  territory,  on 
the  13th  day  of  July,  1787,  (as  contra-distinguished  from  inden- 
tured and  registered  negroes  and  mulattoes  and  their  descendants 
under  the  laws  of  the  Indiana  and  Illinois  territories,)  and  born 
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since  the  date  of  the  said  ordinance,  within  the  limits  o/f'  this  State, 
can  be  lawfully  held  in  slavery  or  not.  This  question  has  hereto- 
fore been  considered,  from  the  course  of  our  legislation  upon  the 
subject,  both  before  and  since  the  organization  of  our  State  gov- 
ernment; from  the  lon^  acquiescence  in  the  practice  and  belief 
that  the  "French  negroes,"  as  they  are  usually  called,  and  their 
descendants,  were  slaves,  and  from  the  various  conflicting  interests 
involved  in  its  solution,  one  of  much  doubt  and  perplexity,  which 
neither  legislators  or  judges  have  sought  to  exauiine.  But  being 
at  length  presented  in  a  manner,  which  may  not  be  overlooked  or 
disregarded,  I  know  of  no  alternative  but  to  follow  in  the  path  of 
duty,  however  unpleasant,  and  to  decide  the  question  divested  of 
all  prejudice,  and  extraneous  circumstances,  according  to  its  own 
substantial  and  intrinsic  merits,  and  according  to  the  best  lights 
which  our  own  experience,  and  the  adjudications  of  some  of  our 
sister  States  have  shed  upon  the  subject. 

The  first  mention  of  the  introduction  of  negroes  into  the  country 
bordering  on  the  Mississippi  river  as  slaves,  which  I  have  been  able 
to  find,  is  in  Martin's  history  of  Louisiana,  p.  225,  chap.  9,  in  which 
he  says,  that  in  the  year  1720,  two  of  the  company's  ships 
arrived  from  the  cost  of  Africa  with  five  hundred  negroes;  ["'^  171 
and  according  to  an  extract  from  the  ancient  French  records, 
which  are  still  preserved  among  the  archives  of  the  State  of  Kaskas- 
kia,  which  was  read  in  the  argument  of  this  case  by  one  of  the  counsel 
for  the  defendant,  it  further  appears  that  slavery  was  expressly  au- 
thorized in  the  province  of  Louisiana,  (of  which  Illinois  at  that 
time  constituted  a  part,  so  far  at  least  as  jurisdiction  was  concern- 
■ed,)  by  an  edict  of  Louis  XV.,  passed  in  1723.  Mr.  Wirt  says,  in 
his  argument  of  the  case  oi  Menard  v.  A-sjxisia^  5  Peters,  507,  that 
the  French  settlements  in  Illinois  were  made  from  Canada,  when 
Canada  belonged  to  France;  and  that  the  number  of  M'hite  settlers 
at  that  time,  exclusive  of  troops,  were  about  two  thousand,  and  re- 
fers for  authority  to  Pittman's  history  of  European  settlements  oil 
the  Mississippi,  p.  55;  that  the  settlers  brought  with  tliem  froiri 
Canada  the  French  laws  and  customs,  and  among  them  the  law  by 
which  slavery  was  tolerated;  that  this  country,  as  a  dependency  of 
Canada,  was  ceded  with  Canada  to  Great  Britain  by  the  treaty  of 
Paris  in  1763;  that  when  General  Gage  took  possession  of  the 
country  in  behalf  of  Great  Britain  in  1764,  he  promised  by  his 
proclamation  to  the  late  subjects  of  France,  then  in  the  territory, 
that  they  should  enjoy  the  same  rights  and  privileges,  and  the 
same  security  for  their  persons  and  property,  as  under  their  former 
sovereign;  that  at  this  period,  the  same  laws  as  those  of  France- 
prevailed  in  the  colonies  of  England  as  to  slavery;  that  at  this  time- 
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there  were  slaves  in  this  country,  and  particiihirly  at  the  posts,  of 
which  Kaskaskia  was  one.     Pittnian's  History,  43,  47. 

In  1778,  and  during  the  war  of  the  revolution,  the  whole  of  the 
country  north  west  of  the  river  Ohio,  including  the  British  and 
French  settlements  at  Post  St.  Vincents,  Kaskaskia  and  the  neigh- 
horing  villages,  was  conquered  by  an  expedition  titted  out  by  the 
State  of  Yirginia,  under  the  command  of  Col.  George    Rogers 
Clarke,  by  which  conquest  the  limits  of  that  State  were  extended 
to  the  banks  of  the  Mississippi.     This  whole  country  was  then  in- 
cluded within  the  chartered  limits  of  Virginia,  and  during  the  same 
year  was  erected  into  a  county  of  that  State,  called  "  lUi- 
P  18]  nois  County."    9  Hening's  Virginia  Statutes  at  large,  552, 
chap.  21.     The  preamble  to  that  act  recites,  "  that  the  in- 
habitants had  acknowledged  themselves  citizens  of  the  common- 
wealth of  Virginia,  and  had  taken  the  oath  of  fidelity  to  the  State;" 
and  the  act  declared,  "that  they  should  enjoy  their  own  religion, 
with  all  their  civil  rights  and  property."     At  this  period  in  our 
history,  there  can  be  no  doubt  of  the  existence  of  slavery  in  Illi- 
nois, upon  the  same  footing  that  it  had  previously  existed,  while  the 
country  was  under  the  dominion  of  France  and  England  respec- 
tively, the  \w\e  partus  sequitur  ventrem  being  fully  recognized  and 
established.     The  cession  of  the  territory  north  west  of  the  river 
Ohio  was  made  to  the  United  States  by  the  State  of  Virginia,  by 
a  deed  execated  by  her  delegates  in  congress  on  the  1st  day  ot 
March,  1784,  which  deed  was  on  the  same  day  accepted  by  con- 
gress, and  ordered  to  be  recorded  and  enrolled  among  the  acts  of 
the  United  States  in  congress  assembled.     This  deed  of  cession 
contained  a  clause  to  the  effect  following:    "that  the  French  and 
Canadian  inhabitants,  and  other  settlers  of  the    Kaskaskies,  St. 
Vincents  and  the  neighboring  villages,  who  have  professed  them- 
selves citizens  of  Virginia  shall  have  their  possessions  and  titles 
confirmed  to  them,  and  be  protected  in  the  enjoyment  of  their 
rights  and  liberties." 

The  "Ordinance  for  the  government  of  the  territory  of  the  Uni- 
ted States  north  west  of  the  river  Ohio,"  was  passed  on  the  13th 
day  of  July,  1787.  The  sixth  article  provides,  that  "there  shall 
be  neither  slavery  nor  involuntary  servitude  in  the  said  territory, 
otherwise  than  in  the  punishment  of  crimes,  whereof  the  party 
shall  have  been  duly  convicted:  provided  always  that  any  person 
escaping  into  the  same,  from  where  labor  or  service  is  lawfully 
claimed  in  any  one  of  the  original  States,  such  fugitive  may  be 
lawfully  reclaimed,  and  conveyed  to  the  person  claiming  his  or  her 
labor  or  service  as  aforesaid."  This  article  of  the  ordinance,  with 
nine  others,  were  declared  to  be  articles  of  compact  "  between  the 
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original  States,  and  the  people  and  States  in  the  said  territory;  and 
to  remain   unalterable  forever  unless  bj  common  consent," 

The  "Act  to  divide  the  territory  of  the  United  States 
north  west  of  Oliio  into  two  separate  governments,"  was  P  19] 
passed  on  the  7th  day  of  May,  1800.  By  this  act,  the  ter- 
ritory ot  Indiana  was  formed,  by  a  line  running  from  a  point  in 
the  Ohio,  opposite  the  mouth  of  the  Kentucky  river  to  Fort  Re- 
covery, and  Irora  thence  due  north  to  the  line  between  the  United 
States  and  Canada;  and  embracing  the  country  west  of  that  line 
to  the  Mississippi  river.  The  second  section  of  this  act  of  1800 
provides,  "that  the  inhabitants  of  the  territory  shall  be  entitled 
to,  and  enjoy,  all  and  singular  the  rights,  privileges  and  advan- 
tages, granted  and  received  by  the  said  ordinance  of  1787."  The 
same  provision  was  re-enacted  in  the  "Act  for  dividino-  the  Indi- 
ana territory  into  two  separate  governments,"  by  which  the  teri-i- 
tory  of  Illinois  was  created,  on  the  3rd  day  of  February,  1809. 
The  jurisdiction  of  Indiana  ceased  over  the  territory  of  Illinois  on 
the  1st  day  of  March,  1809. 

The  act  concerning  the  introduction  of  negroes  and  mnlattoes 
into  the  Indiana  territory,  by  virtue  of  which,  and  the  provisions 
of  our  State  constitution,  indentured  and  registered  servants  have 
been  held  to  service  in  this  State,  Mas  passed  September  17,  1807, 
and  adopted  by  the  Illinois  territory  December  18,  1812.  It  pro- 
vides as  fulJows: 

"Sec.  1.  It  shall  be  lawful  for  any  person  being  the  owner  of 
any  negroes  or  mnlattoes  of,  and  above  the  age  of  fifteen  years,  and 
owing  labor  and  service  as  slaves  in  any  of  the  States  and  terri- 
tories of  the  United  States,  or  for  any  citizen  of  the  said  States  or 
territories  purchasing  the  same,  to  bring  the  said  negroes  and  mn- 
lattoes into  this  territory. 

See.  2.  The  owner  of  any  negroes  or  mnlattoes  as  aforesaid,  and 
bringing  the  same  into  this  territory,  shall  within  thirty  days  after 
such  removal,  go  with  the  same  before  the  clerk  of  the  court  of  com- 
mon pleas  of  the  proper  county,  and  in  the  presence  of  the  said 
clerk,  the  said  owner  shall  determine  and  agree  to  and  with  his 
negro  or  mulatto,  upon  the  term  of  years,  which  the  said  negro  or 
mulatto  will  and  shall  serve  his  or  her  said  owner,  and  the  said 
clerk  is  hereby  authorized  and  required  to  make  a  record  thereof 
in  a  book  which  he  shall  keep  for  that  purpose. 

Sec.  5.  Any  person  removing  into  this  territory,  and  be-  [*  201 
ing  the  owner  of  any  negro  or  mulatto  under  the  aireof  iif- 
teen  years,  it  shall  and  may  be  lawful  for  such  person,  owner  or 
possessor  to  hold  the  said  negro  or  mulatto  to  service  or  labor,  the 
males  until  they  arrive  at  tlie  age  of  thirty-five,  and  the  females 
until  they  arrive  at  the  age  of  thirty-two  years, 
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Sec  13.  The  children  born  in  this  territory  of  a  parent  of  color, 
owing  service  or  labor  by  indenture,  according  to  law,  shall  serve 
the  master  or  mistress  of  such  parent,  the  male  until  the  age  of 
thirty,  and  the  female  until  the  age  of  twenty-eight  years." 

The  provisions  of  this  act  are  clearly  in  violation  of  the  sixth 
article  of  the  ordinance  of  1787,  and  were  it  not  for  a  saving  clause 
in  our  State  constitution,  all  the  classes  of  colored  persons  em- 
braced by  its  provisions,  and  their  descendants,  would  unquestion- 
ably be  entitled  to  their  freedom. 

The  constitution  of  Illinois,  which  was  approved  by  congress 
on  the  3rd  day  of  December,  1818,  contains  the  following  provi- 
sions: 

First.  "  Neither  slavery  nor  involuntary  servitude  shall  here- 
after be  introduced  into  this  State  otherwise  than  for  the  punish- 
ment of  crimes,  whereof  the  party  shall  have  been  duly  convicted; 
nor  shall  any  male  person  arrived  at  the  age  of  twenty-one  years, 
nor  female  arrived  at  the  age  of  eighteen  years,  be  held  to  serve 
any  person  as  a  servant,  under  any  indenture  hereafter  made,  un- 
less such  person  shall  enter  into  such  indenture  while  in  a  state  of 
perfect  freedom,  and  on  a  condition  of  a  hona  fide  consideration 
received  or  to  be  received  for  their  service.  Nor  shall  any  inden- 
ture of  any  negro  or  mulatto  hereafter  made  and  executed  out  of 
this  State,  or  if  made  in  this  State,  where  the  term  of  service  ex- 
ceeds one  year,  be  of  the  least  validity,  except  those  given  in  cases 
of  apprenticeship." 

Second.  "  Each  and  every  person  bound  to  service  by  contract 
or  indenture  in  virtue  of  the  laws  of  the  Illinois  territory,  hereto- 
fore existing,  and  in  conformity  to  the  provisions  of  the  same, 
wnthout  fraud  or  collusion,  shall  be  held  to  a  specific  per- 
P  211  forraance  of  their  contracts  and  indentures;  and  such  ne- 
groes and  mulattoes  as  have  been  registered  in  conformity 
with  the  aforesaid  laws,  shall  serve  out  the  time  appointed  by  said 
laws;  provided,  however,  that  the  children  hereafter  born  of  such 
persons,  negroes  or  mulattoes,  shall  become  free,  the  males  at  the 
ao-e  of  twenty-one  years,  the  females  at  the  age  of  eighteen  years." 

It  is  by  virtue  of  this  latter  provision  in  our  constitution,  and 

by  this  alone,  that  this  court  decided  in  the  case  of  Nance  v.  Hoiii- 

ard.,  Breese,  187,  Fluxhe  v.  Jay^  lb.  207,  Boon  v.  Juliet,  1   Scam. 

258,  Choisser  v.  Ilanjrave,  lb.  818,  and  Sarah  v.  Borders,  4  do. 

341,  that  colored  persons  could  be   held  to  a  specific  performance 

of  their  contracts  and  indentures  under  the  act  of   September  17, 

1807,  of  the  Indiana  territory;  and  that  without  that  constitutional 

provision,  they  would  be  entitled  to  their  freedom,  for  the  reason, 

that  the  provisions  of  that  act  were  void,  as  being  repugnant  to  the 

ordinance  of  1787. 
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The  act  of  congress  to  enable  the  people  of  Illinois  to  form  a 
constitution  and  JState  government,  was  passed  April  18,  1818,  and 
contains  a  proviso,  that  "  the  same  when  formed  shall  be  republi- 
can, and  not  repugnant  to  the  ordinance  of  July  13,  1787,  between 
the  original  States  and  the  people  and  States  of  the  territory  north 
west  of  the  river  Ohio."  The  resolution  for  the  admission  of  the 
State  of  Illinois  into  the  Union  was  passed  December  3,  1818.  It 
declares,  among  other  things,  "  that  the  constrtution  and  State 
government  so  formed  are  republican,  and  in  conformity  to  the 
principles  of  the  articles  of  compact  between  the  original  States, 
and  the  people  and  States  in  the  territory  north  west  of  the  river 
Ohio." 

From  these  proceedings,  and  many  other  acts  of  legislation 
which  might  be  quoted,  if  necessary,  it  cannot  be  questioned,  but 
that  the  ordinace  of  1787,  from  the  time  of  its  first  enactment, 
became,  and  has  continued  to  be,  an  organic  regulation  for  the 
government  of  the  whole  North  Western  territory,  of  which  Illi- 
nois forms  a  part,  and  still  remains  of  binding  influence  except 
only  in  such  instances  as  it  may  have  been  repealed  or  abro- 
gated by  the  parties  to  the  compact.  [*  221 

I  have  said  thus  much  in  relation  to  indentured  and  reg- 
istered servants,  for  the  purpose  of  showing  that  their  condition, 
as  to  freedom  or  slavery,  is  entirely  different  from  that  of  the 
"  French  negroes,"  who  have  been  heretofore  claimed  absolutely 
as  slaves,  as  well  as  their  descendants,  for  an  indefinite  period  of 
time. 

It  cannot  be  pretendecl  that  the  ordinance  of  1787,  or  our  State 
constitution,  (except  by  inference,  in  using  the  words  "  hereafter 
introduced  into  this  State,"  etc.)  confers  upon  the  defendant,  Julia 
Jarrot,  the  right  to  hold  the  plaintiff,  Joseph,  as  a  slave.  But  it 
is  insisted,  that  neither  congress  by  the  enactment  of  the  ordinance 
of  1787,  nor  the  convention  in  the  adoption  of  our  state  constitu- 
tion, (which  makes  no  mention  wliatever  of  the  French  negroes,) 
can  take  from,  or  divest  the  old  French  inhabitants,  or  those 
claiming  under  them,  of  the  right  conferred  upon  them  to  hold 
slaves  in  this  country — first,  by  permission  of  Louis  XY.,  by  an 
edict  passed  in  1723;  secondly,  by  the  government  of  Great  Brit- 
ain after  the  treaty  of  Paris  of  1763;  thirdly,  by  the  laws  of  the 
State  of  Virginia,  after  the  conquest  of  the  country  by  Col.  George 
Rogers  Clarke,  in  1778;  and  fourthly,  by  the  deed  of  cession  from 
Virginia  to  the  United  States,  dated  March  1,  1784. 

I  do  not  doubt  but  that  the  negroes  possessed  by  the  old  French 

settlers  at  the  Kaskaskies,  St.  Vincents  and  neighboring  villages, 

during  the   respective  governments  of  France,  England,  and  the 

State  of  Virginia  over  the  country  were  rightfully  held  as  slaves. 
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It  was  an  institution  (slavery)  created  and  introduced  by,  and  de- 
pendent upon  the  municipal  regulations  of  each  of  these  particu- 
lar governments.     Although  neither  England  nor  France  M'ould 
tolerate  the  institution  of  slavery  within  their  kingdoms  at  home, 
they  did,  nevertheless,  authorize  and   encourage  its  introduction 
into  their  American  and  "West  Indian  colonies  during  the  periods 
referred  to,  and  for  a  long  time  afterwards,  as  the  history  and  well 
authenticated  traditions  of  the  early  settlers,  so  far  as  this  country 
is  concerned,  abundantly  establish.     But  while  I  admit  the  actual 
existence  of  an  authorized  slavery  within  the  now   limits 
r*  231  of  this  State,  at  a  very  early  period  in  our  history,  I  can 
not  doubt  the  power  of  any  of  these  sovereignties,  which 
have  had  possession  of,  and  exercised,  for  the  time  being,  a  right- 
ful jurisdiction  over  the  country,  to  have  abolished   it,  whatever 
may  have  been  said  of  the  injustice  or  impolicy  of  such  a  measure. 
It  is  incompatible  with  the  idea  of  sovereignty  that  a  kingdom, 
crovernment  or  State,  if  untrammelled,  and  unrestrained  by  funda- 
mental provisions  in  its  form  of  organization,  could  not  have  ex- 
ercised such  a  power. 

It  was  proved  at  the  trial  in  the  court  below,  that  Angelique, 
the  grandmother  of  the  plaintiff,  was  held  as  a  slave  at  Cahokia 
by  Joseph  Trotier  in  1783;  that  in  the  year  1798,  Lebrun,  the  son 
in  law  of  Trotier,  sold  her  to  Nicholas  Jarrot;  that  Pelagie,  the 
mother  of  the  plaintiff,  was  the  daughter  of  Angelique,  and  was 
about  four  years  old  when  her  mother  was  sold  to  Nicholas  Jarrot 
in  1798;  that  Nicholas  Jarrot  made  his  will  on  the  6th  day  of  Feb- 
ruary, 1818,  by  which  he  bequeathed  Pelagie  to  Julia  Jarrot,  the 
defendant;  that  Pelagie  was  held  by  Nicholas  Jarrot  as  a  slave  up 
to  the  time  of  his  decease;  that  the  plaintiff",  Joseph,  was  born 
after  the  death  of  Nicholas  Jarrot,  and  while  his  mother,  Pelagie, 
was  held  as  a  slave  by  the  defendant;  and  that  the  plaintiff',  Joseph, 
has,  ever  since  his  birth,  continued  in  the  possession  of,  and  lias 
been  claimed  by  the  defendant  as  a  slave.  The  services  rendered 
bvthe  plaintiff'  to  the  defendant  were  proved  to  be  of  the  value  of 
five  dollars.  The  question  now  is,  were  the  descendants  of  An- 
gelique free  by  virtue  of  the  ordinance  of  1787?  It  can  not  be 
ascertained  from  the  evidence,  whether  the  plaintiff  was  born  be- 
fore, or  since  the  adoption  of  our  State  constitution,  except  from 
inference;  but  the  more  reasonable  presumption  is, — and  I  adopt 
that  presumption  as  the  fact, — that  he  was  born  since. 

It  can  not  be  denied,  but  that  the  ordinance  of  1787,  in  the 
most  express  terms,  prohibited  the  future  existence  of  slavery  in 
the  territory;  it  was  enacted  as  an  organic  law  for  the  government 
of  the  territory;  the  representatives  from  Virginia  in  congress 
took  part  in   its  enactment;    and  the   matter  to  be  determined 

18 


1845.]  Jaeeot  v.  Jaeeot.  24-25 

Opinion  of  the  Court. 

is,  whether  all  prior  laws  and  regulations,  which  authorize 
persons  of  color  to  be  held  in  slavery,  the  Virginia  act  of 
cession  inclusive,  were  not  abrogated  by  the  sixth  article  of  the 
compact,  which  provides,  that  "  there  shall  be  neither  slavery  nor 
involuntary  servitude  in  the  said  territory,  otherwise  than  in  the 
punishment  of  crimes,  whereof  the  party  shall  have  been  duly 
convicted."  I  think  that  such  was  the  intention  of  cono-ress,  and 
this  opinion  has  been  very  much  strengthened  by  an  examination 
of  the  act  of  congress  of  1789,  and  another  in  1800,  by  which  cer- 
tain provisions  were  made  to  regulate  the  government  of  the  ter- 
ritory, and  to  make  a  division  of  it,  by  creating  the  Indiana  terri- 
tory. It  is  provided  in  the  second  section  of  the  act  of  1800,  that 
"the  inhabitants  of  the  territory  shall  be  entitled  to,  and  enjoy, 
all  aud  singular  the  rights,  privileges,  and  advantages  granted  and 
received  by  the  said  ordinance  of  1787."  This  provision  was  re- 
enacted  in  the  act  of  Feb.  3,  1809,  which  established  the  Illinois 
territory.  In  neither  of  these  is  any  mention  made  of  any  ante- 
cedent rights  or  privileges,  either  under  the  cession  act  of  Virginia, 
or  any  prior  law  or  custom,  supposed  to  be  in  conflict  with  the  pro- 
visions of  the  ordinance. 

In  the  case  of  John  Merry  v.  Tiffin  &  Menard^  decided  by  the 
Supreme  court  of  Missouri  in  the  year  1827,  McGirk,  Ch.  J,,  said: 
"This  was  an  action  of  assault  and  battery  brought  in  the  St.  Louis 
circuit  court  by  John  Merry,  a  man  of  color,  against  Tiffin  and  Me- 
nard, to  try  his  right  to  freedom.  The  mother  of  John  was  a 
colored  woman,  and  held  as  a  slave  in  the  territory  north  west  of 
the  river  Ohio,  before  the  ordinance  of  congress  of  1787;  she  was 
holden  as  a  slave  in  Illinois  at  the  time  John  was  born  about  thirty- 
six  years  ago;  and  he  also  was  holden  as  a  slave  until  a  short  time 
ago.  The  sixth  article  of  the  ordinance  of  1787  declares,  that  there 
shall  be  neither  slavery  nor  involuntary  servitude  in  said  territory, 
otherwise  than  for  the  punishment  of  crimes,  whereof  the  party 
has  been  duly  convicted.  The  defendants  contend,  that  they  are 
])rotected  in  their  right  to  his  services  as  a  slave,  by  virtue  of  the 
cession  act  of  Virginia,  which  secured  to  the  ancient  set- 
tlers in  the  North  Western  territory,  the  preservation  of  [*  251 
their  rights  and  property  as  citizens  of  that  State.  The 
provisions  of  the  Virginia  act  of  cession,  we  think,  is  completely 
satisfied  by  securing  to  the  then  settlers  of  the  country,  the  rights 
which  they  then  possessed,  John  Merry  was  not  then  born,  and 
when  he  was  born  the  law  forbid  that  slavery  should  exist.  Ac- 
cording to  this  view  of  the  subject,  we  think  John  is  free."  1 
Missouri,  725. 

In  the  case  of  The  State  of  Indiana  v.  Lasselle,  decided  by  the 
Supreme  court  of  Indiana,  in  1820,  Polly,  a  woman  of  color^  was 
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brought  before  the  circuit  court  by  Lasselle,  in  obedience  to  a  writ 
of  habeas  corjpus.  He  stated  in  his  return  to  the  writ,  that  he  held 
her  by  purchase  as  his  slave,  she  being  the  issue  of  a  colored  woman, 
purchased  from  the  Indians  in  the  territory  north  west  of  the  river 
Ohio,  before  the  treaty  of  Greenville,  and  before  the  cession  of  the 
territory  by  Virginia  to  the  United  States.  The  circuit  court  re- 
manded Polly  into  the  custody  of  Lasselle.  Per  Scott,  J.  The 
question  is  as  to  the  legality  of  Lasselle's  claim  to  hold  Polly  as  a 
slave.  It  is  contended  for  Polly,  that  by  the  ordinance  of  1787, 
and  "the  constitution  of  Indiana,  which  was  adopted  in  1816,  she  is 
entitled  to  her  freedom.  On  the  part  of  Lasselle  it  is  insisted,  that 
by  the  act  of  cession  of  the  State  of  Virginia,  and  by  the  ordinance 
of  1787,  the  privilege  of  holding  slaves  was  reserved  to  the  settlers 
at  Kaskaskia  and  St.  Vincents,  who  prior  to  that  time  had  professed 
to  be  citizens  of  Virginia;  and  that  consequently  he  had  a  vested 
right  to  her  services,  which  cannot  be  divested  by  any  provision  in 
the  constitution.  That  the  legislative  authority,  if  uncontrolled 
by  any  constitutional  provision,  could  emancipate  slaves,  will  hardly 
be  denied.  This  has  been  done  in  several  of  the  States,  and  it  must 
be  admitted  that  a  convention  chosen  to  form  a  constitution,  which 
is  to  define,  limit,  and  control  the  powers  of  the  legislature,  as  well 
as  the  other  branches  of  the  government,  must  possess  powers  equal, 
if  not  paramount  to  any  legislative  body.  In  the  eleventh  article 
of  our  constitution,  section  7,  it  is  declared,  that  "  there  shall  be 
neither  slavery  nor  involuntary  servitude  in  this  State  other- 
P  26]  wise  than  for  the  punishment  of  crimes,  whereof  the  party 
shall  have  been  duly  convicted."  It  is  evident  from  this 
provision,  that  the  framers  of  our  constitution  intended  a  total  and 
entire  prohibition  of  slavery  in  this  State;  and  we  can  conceive  of 
no  words  in  which  that  intention  could  have  been  more  clearly  ex- 
pressed. The  judgment  of  the  circuit  court  is  reversed,  and  Polly 
discharged.     1  Blackf.  60. 

In  the  case  of  Merry  v.  Chexnaider,  decided  by  the  Supreme 
court  of  Louisiana  in  1830,  the  court,  per  Porter,  J.,  said:  The 
plaintiff  sues  in  this  action  to  recover  his  freedom,  and  from  the 
evidence  on  record,  is  clearly  entitled  to  it.  He  was  born  in  the 
North  Western  territory,  since  the  enactment  by  congress,  in  1787, 
of  the  ordinance  for  the  government  of  that  country,  according  to 
the  sixth  article  of  which,  "there  could  be  neither  slavery  nor  in- 
voluntary servitude."  This  ordinance  fixed  forever  the  character 
of  the  population  in  the  region  over  which  it  extended,  "and  takes 
away  all  foundation  for  the  claim  set  up  in  this  instance,  by  the 
defendant.  The  act  of  cession  by  Virginia  did  not  deprive  con- 
gress of  the  power  to  make  such  a  regulation.  The  plaintiff  ac- 
cordingly is  free.     20  Martin,  699. 
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In  the  case  of  Harvey  v.  Decker  <&  Hopkins,  decided  by  the 
Supreme  court  of  Mississippi,  at  the  June  term,  1818,  the  court 
said:  The  facts  in  this  case  are  not  controverted.  The  three  ne- 
groes were  slaves  in  Virginia;  in  1784,  they  were  taken  by  John 
Decker  to  the  neighborliood  of  Viiicennes;  they  remained  there 
until  July,  1816;  the  ordinance  of.  congress  was  passed  in  1787, 
and  the  constitution  of  Indiana  was  adopted  on  the  29th  day  of 
June,  1816.  It  is  contended  on  the  one  side,  that  by  the  cession 
act  of  Virginia,  these  negroes  are  slaves;  and  on  the  other,  that  by 
the  ordinance  of  1787,  and  the  constitution  of  Indiana,  they  are 
free.  The  services  of  the  negroes  are  claimed  as  a  vested  right. 
What  is  a  vested  right?  Is  it  derived  from  nature,  or  from  the 
municipal  law?  Slavery  is  condemned  by  reason  arid  the  laws  of 
nature.  It  can  only  exist  through  municipal  regulations,  and  in 
mattei's  of  doubt,  the  courts  must  lean  in  favorein,  'intae,  et  lihertatis. 
The  country  formerly  belonged  to  France,  until  by  the 
treaty  of  1763,  it  was  ceded  to  Great  Britain;  it  will  ap-  [*  27] 
pear  by  the  proclamation  of  Gen.  Gage  in  1775,  and  the  acts 
of  Col.  Wilkins  in  granting  lands  as  governor  of  Illinois,  that  it 
was  then  a  distinct  and  separate  colony  from  Virginia.  During 
the  revolutionary  war  it  was  conquered  by  the  separate  arms  of 
Virginia,  in  1778,  and  from  that  time  was  considered  as  within  the 
chartered  limits  of  that  State.  Neither  Great  Britain,  or  the  State 
of  Virginia,  ever  changed  the  French  laws  and  customs  then  exist- 
ing in  the  province.  There  is  no  provision  in  the  act  of  Virginia, 
extending  the  laws  of  that  State  over  the  conquered  province.  It 
is  undeniable,  then,  that  the  laws  as  they  existed  while  it  was  a 
province  of  France,  were  the  municipal  laws  of  the  country.  The 
Virginia  act  of  cession  provides,  "  that  the  French  and  Canadian 
inhabitants  and  other  settlers  professing  themselves  citizens  of 
Virginia,  shall  have  their  possessions  and  titles  coniirmed,  and  be 
protected  in  the  enjoyment  of  their  rights  and  privileges;"  and,  we 
lind,  that  until  the  governor  and  judges  should  adopt  laws;  the 
manner  of  passing  and  transferring  estates,  declared ;  by  saving  to 
the  French  and  Canadian  inhabitants  and  other  settlers  of  Kaskaskia 
and  Vincennes,  and  the  other  villages,  the  laws  and  customs  in  force 
among  them  relative  to  the  descent  and  conveyance  of  property.  If 
the  laws  of  Virginia  were  extended  over  them,  this  saving  clause 
would  have  been  unnecessary.  The  conclusion  to  which  the  court 
came,  after  a  long  and  able  process  of  reasoning,  was,  that  the  treaty 
of  cession  by  Virginia  to  the  United  States,  which  guaranties  to 
the  inhabitants  of  the  North  Western  territory,  their  titles,  rights 
and  liberties,  does  not  render  void  that  article  of  the  ordinance  of 
congress  of  1787,  which  prohibits  slavery  in  that  territory;  that 
any  State  may,  by  its  constitution,  prohibit  slavery  within  its  lim- 
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its,  when  not  restrained  by  the  constitution  of  the  United  States; 
and  that  slaves  within  the  limits  of  the  North  Western  territory 
became  freemen  by  virtue  of  the  ordinance  of  1787,  and  can  assert 
their  claims  to  freedom  in  the  courts  of  the  State  of  Mississi^^pi, 

Walker's  Miss.  K.  36. 
r*  281       In  the  case  of  Asjxtsia  v.  Menard,  decided  by  the  Supreme 
court  of  Missouri,  an  action  of  assault  and  battery  was  in- 
stituted in  the  circuit  court  of  St.  Louis  county  by  Aspasia,  a  wo- 
man of  color,  to  establish  her  freedom.     It  appeared  from  the  evi- 
dence, that  the  mother  of  Aspasia  was  born  a  slave,  and  as  such 
jield  by  a  French  inhabitant  of  Kaskaskia,  Illinois,  previous  to  the 
year  1787,  and  before  the  passage  of  the  ordinance  for  the  govern- 
ment of  the  North  Western  territory;  that  Aspasia  was  born  after 
the  year  1787,  and  from  the  time  of  her  birth  was  raised  and  held 
as  a  slave  until  the  year  1821,  when  she  was  purchased  by  Pierre 
Menard,  the  defendant,  and  given  to  his  son-in-law,  Francis  Choteau, 
of  St.  Louis,  who  held  her  as  a  slave  until  the  10th  day  of  October, 
1827,  at  which  time  he  returned  her  to  Menard,  in  consequence 
of  the  claim  she  set  up  to  her  freedom.     The  counsel  for  Menard, 
on  the  trial  below,  moved  the  court  to  decide,  "  that  if  it  was  found 
from  the  testimony  that  the  mother  of  Aspasia  was  a  negro  woman, 
legally  held  in  slavery,  before  the  adoption  of  the  ordinance  of  1787, 
by  a  French  inhabitant  of  Kaskaskia,  who  was  a  citizen  of  the 
country  before  its  conquest  by  Virginia,  and  that  the  plaintiff,  As- 
pasia, was  born  at  Kaskaskia,  of  such  mother,  while  so  held  in  sla- 
very by  such  French  inhabitant,  although  subsequent  to  the  date 
of  the  ordinance,  that  she  is  not  entitled  to  her  freedom."     This 
instruction  the  court  refused  to  give,  but  decided  that  Menard,  the 
defendant,  was  guilty,  and   that  Aspasia,  the  plaintiff',  was  not  a 
slave,  but  free.     The  Supreme  court  of  Missouri  affirmed  this  de- 
cision. 

A  writ  of  error  was  afterwards  prosecuted  to  the  Supreme  court 
of  the  United  States  in  the  foregoing  case,  but  was  dismissed  for 
want  of  jurisdiction.  McLean,  J.,  who  delivered  the  opinion  of  the 
court  dismissing  the  writ  of  error,  intimates  very  strongly  what  the 
decision  of  that'court  would  be,  if  a  proper  case  were  made  before 
it,  in  summing  up  his  remarks  as  follows:  "  Whatever  right  may 
be  claimed  to  have  originated  under  the  ordinance  of  1787,  it  would 
seem  that  the  right  to  the  involuntary  service  of  an  individual  could 

not  have  had  its  source  in  that  instrument.  It  declares  that 
P  291  "  there  shall  be  neither  slavery  nor  involuntary  servitude  in 

the  territory."  If  this  did  not  destroy  a  vested  right  in 
slaves,  it  at  least  did  not  create  or  strengthen  that  right.  Men- 
ard V.  Asjyasia,  5  Peters,  510. 

Many  other  cases  might  be  cited,  tending  to  establish  the  same 
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doctrine,  as  to  the  effect  of  the  ordinance  of  1787,  over  all  preced- 
ing regulations  in  relation  to  the  institution  of  slavery  in  the 
JS'orth  Western  territory,  and  in  the  States  formed  out  of  it;  while 
not  a  solitary  case  has  been  found,  after  the  most  laborious  search, 
where  it  has  been  determined  that  the  act  of  cession  by  Virginia 
to  the  United  States  had  any  controlling  influence,  as  authority, 
upon  this  subject,  since  the  passage  of  the  ordinance  of  1787,  as 
an  organic  law  for  the  government  of  the  territory. 

Does  our  State  constitution  by  inference,  recognize  and  per- 
petuate, as  a  vested  right,  or  otherwise,  the  claim  of  the  defendant, 
Julia  Jarrot,  to  the  plaintiflp,  Joseph,  as  a  slave? 

So  far  from  it,  I  think  that  the  constitution  appears  an  additional 
barrier  to  her  claim.  The  fair  construction  of  the  clause  in  our 
constitution,  which  provides  tliat  "neither  slavery  nor  involuntary 
servitude  shall  hereafter  be  introduced  into  this  State,"  is,  that 
inasmuch  as  slaves  were  allowed  to  be  introduced  into  the  territory 
by  the  act  of  the  Indiana  territory  in  1807,  which  had  been  adopted 
as  a  law  of  the  Illinois  territory  in  1812,  for  the  purpose  of  secur- 
ing their  services  to  their  owners  for  a  limited  time,  as  servants  by 
indenture  and  registry;  and  as  some  of  our  citizens,  engaged  in  the 
salt  making  business,  had  also  been  in  the  habit  of  hiring  slaves 
from  their  owners  in  some  of  the  neighboring  States,  at  the  Ohio 
Saline  near  Shawneetown,  that  the  privilege  of  bringing  them  into 
the  country  for  such  purposes  should  cease  and  be  determined, 
contemporaneous  with  the  admission  of  the  State  into  the  Union, 
M'itli  the  exception  that  they  might  be  hired  at  the  salt  work,  until 
the  end  of  the  j'ear  1825. 

It  was  evidently  intended  by  the  framers  of  our  constitution  that 
this  should  be  a  free  State,  and  yet  is  contended  for  the  de- 
fendant, that  the  French  negroes  and  their  descendants.  \^  30] 
though  resident  in  this  State,  are  slaves  forever!  As  to  the 
power  of  a  State  to  emancipate  the  slaves  of  its  citizens,  there  can 
be  no  reasonable  doubt.  That  power  has  been  exercised  too  often, 
and  acquiesced  in  too  long  to  admit  of  question  at  this  late  day. 
The  States  of  Pennsylvania,  Delaware,  New  Jersey,  New  York, 
and  all  the  New  England  States  except  Massachusetts,  have  legis- 
lated upon  this  subject;  and  that  it  is  a  proper  subject  for  legislative 
interference,  when  not  restrained  by  the  constitution  of  the  United 
States,  and  of  the  particular  State  in  question,  is  now  an  incon- 
trovertible proposition  which  requires  no  argument  to  defend  it. 

After  so  many,  and  such  uniformity  of  judicial  adjudications 
upon  the  meaning,  construction,  and  application  of  the  Virginia 
act  of  cession,  the  ordinance  of  1787,  and  our  own  State  constitu- 
tion, we  cannot  resist  the  conclusion,  that  all  persons  of  color,  who 
were  in  this  country  before  and  since  the  passage  of  the  ordinance 
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of  1787,  and  their  descendants,  usually  known  by  the  appellation 
of  "  French  negroes,"  are  free. 

We  have  before  remarked,  that  tlie  legal  presumption  in  this 
State  is  in  favor  of  freedom.  The  onus  pivhandi  was,  therefore, 
upon  the  defendant,  and  after  the  plaintilf  had  proved  the  perform- 
ance of  services  for  tiie  defendant,  and  their  value,  it  was  incum- 
bent upon  the  defendant  to  have  established  lier  claim  to  those 
services,  by  showing  that  the  plaintiff  was  her  slave.  This  she  has 
failed  to  do,  and  the  consequence  is,  that  the  plaintiff,  Joseph,  is 
entitled  to  Jiis  freedom. 

I  have  before  remarked,  that  in  all  cases  like  the  present,  where 
the  suit,  though  in  form  is  an  ordinary  action  of  assumpsit  for 
work  and  labor  and  services  performed,  is  instituted  nevertheless 
for  the  purpose  of  trying  the  plaintiff's  right  to  his  freedom,  as  is 
apparent  from  the  pleadings  and  evidence,  as  well  as  from  the 
arguments  of  counsel  in  the  cause;  and  where  it  is  equally  appar- 
ent that  the  defendant  acted  in  good  faith  towards  the  plaintiff', 
and  had  reasonable  ground  to  believe  that  the  plaintiff  was  her 
[*  31]  slave,  that  in  the  result  of  a  verdict  against  her,  nominal 
damages  only  ought  to  be  given.  This  opinion,  I  tind  on 
examination,  is  supported  by  the  current  of  authorities  on  that  sub- 
ject, and  ought  to  be  adopted  as  tlie  just  and  equitable  rule  in  this 
and  all  similar  cases.  Phillips  v.  Geiitin,  9  Louisiana,  268;  Plea- 
sants V.  Pleasants^  2  Call,  360;  Thompson  y.  Wllmot,  1  Bibb,  422. 

That  Illinois  was  intended  to  be  a  free  State,  and  that  slavery  is 
prohibited  by  our  constitution,  is  also  apparent,  if  further  illustra- 
tion is  necessary,  from  the  resolution  of  congress  admitting  this 
State  into  the  Union  in  1818,  which  declares,  that  ''the  constitution 
and  State  government  so  formed  are  republican,  and  in  conformity 
to  the  principles  of  the  articles  of  compact  between  the  original 
States,  and  the  people  and  States  north  west  of  the  river  Ohio." 
And  that  compact  declares,  that  "  there  sliall  be  neither  slavery  nor 
involuntary  servitude  in  the  territory,  otherwise  than  in  the  punish- 
ment of  crimes,  whereof  the  party  shall  have  been  duly  convicted." 

If  the  plaintiff'  was  born  since,  the  adoption  of  our  constitution, 
which  is  presumed  to  be  the  fact  from  the  evidence,  that  instru- 
ment, also,  as  well  as  the  ordinance  of  1787,  would  entitle  him  to 
his  freedom,  as  there  is  no  saving  clause  in  relation  to  the  French 
negroes  and  their  descendants,  as  in  the  instance  of  indentured  and 
registered  negroes  and  their  children. 

The  decisions  of  this  court,  therefore,  which  have  been  made  in 
relation  to  this  latter  class  of  persons  are  not  applicable  to  the 
former.  As  to  the  binding  effect  of  the  ordinance  of  1787  in  this 
State,  since  the  adoption  of  our  constitution,  this  court  said,  in  the 
case  of  Phmhe  v.  Jay^  Breese,  110:     "The  ordinance  of  1787  is 
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binding  upon  the  people  of  the  State  of  Illinois,  unless  abrogated 
bj  common  consent.  By  common  consent  is  meant  the  United 
States  and  the  people  of  the  State  of  Illinois.  Whenever  they  shall 
agree  that  the  ordinance  shall  be  repealed,  it  will,  as  to  the  State 
of  Illinois,  cease  to  have  any  effect.  The  people  of  this  State, 
by  recognizing  the  validity  of  the  indentures  and  registries  of 
colored  persons  made  under  the  act  of  1807,  by  the  pro- 
vision of  the  State  constitution,  pro  tanto,  gave  their  con-  [*  321 
sent  to  alter  so  much  of  the  sixth  article  of  1787  as  was 
repugnant  to  our  constitution;  and  congress,  by  their  resolution  of 
1818,  admitting  our  State  into  the  Union,  gave  their  assent  also." 

Wilson,  C.  J.  The  fact  that  the  plaintiff  was  born  after  the 
adoption  of  the  constitution  is  fairly  inferable  from  the  case,  and 
upon  that  ground,  I  concur  in  the  judgment  of  the  court.  But  I 
am  not  prepared  to  say,  that  if  the  plaintiff  was  a  slave  before  the 
adoption  of  the  constitution,  that  he  could  now  assert  his  liberty, 

Caton,  J.  I  am  of  opinion  that  the  judgment  of  the  court  be- 
low should  be  reversed. 

Justices  Shields,  Treat  and  Thomas  dissent  from  the  opinion 
of  the  court. 

Judgment  reversed. 


William  K.  Staiil  et  al.  v.  Stephen  B.  Anslet  et  al. 
,  A2)peal  from  Jo  Daviess. 

1.  Contract  construed — inference  not  icarmnted.  In  an  action  of  assumpsit 
for  goods  sold  and  delivered,  and  money  bad  and  received,  it  appeared  in  evi- 
dence that  the  pljiintiffs  left  with  defendants  certain  cases  of  boots  and  shoes  to 
sell  on  commission;  that  all  but  two  of  the  cases  were  sold  and  the  proceeds 
thereof  paid  io  plaintitis  before  the  commencement  of  the  suit.  There  wa§  no 
evidence  of  the  sale  of  the  lesidue,  or  of  a  failure  to  deliver  them  to  plaintiffs 
on  request.  The  jury  returned  a  verdict  in  favor  of  the  plaintiffs:  Ileld,  that 
the  verdict  was  unwarranted,  the  jury  having  no  right  to  infer  a  sale  of  the 
goods  and  charge  the  defendants  for  money  had  and  received,  or  to  infer  an  ap- 
propriation of  Uie  goods  by  them  and  thereby  charge  them,  as  purchasers,  for 
the  value. 

Assumpsit  in  the  Jo  Daviess  circuit  court,  brought  by  the  ap- 
pellees against  the  appellants.     The  case  was  heard  at  the 
March  term,  1845,  before  the  Hon.  Thomas  C.  Browne  and  [*  331 
a  jury.     Yerdict  and  judgment  for  the  plaintiffs  below  for 
845. 

The  defendants  moved  for  a  new  trial,  because  the  verdict  was 
against  law,  the  evidence  and  the  instructions  of  the  court,  which 
motion  was  overruled. 
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The  substance  of  the  evidence  appears  in  the  opinion  of  the 
court. 

C.  GiLMAN,  and  E.  B.  Washburne,  for  the  appellants. 

J.  BuTTEEFiELD,  for  the  appellees,  contended  that  no  principle 
of  law  was  involved  in  the  decision  of  this  cause,  and  that  the 
judgment  should,  therefore,  be  affirmed.  It  was  a  question  of  evi- 
dence, the  jury  had  passed  upon  it,  and  their  verdict  ought  not  to 
be  disturbed. 

Treat,  J.*  This  suit  was  commenced  in  September,  1842,  by 
Anslej  &  Co.  against  Stahl  &  Brewster.  The  declaration  was  in 
assumjpsit,  for  goods  sold,  and  money  had  and  received.  Pleas, 
Qion  assumpsit,  and  payment.  Trial  before  a  jury,  and  verdict  for 
the  plaintiffs  for  $45.  The  court  overruled  a  motion  for  a  new 
trial,  and  jndgment  was  rendered  on  the  verdict.  The  defendant 
tendered  a  bill  of  exceptions  embodying  the  whole  of  the  testi- 
mony. They  now  assign  for  error,  the  refusal  of  the  court  to  grant 
them  a  new  trial. 

The  evidence  shows  this  state  of  facts.  During  the  summer  of 
1842,  Ansley  &  Oo.  left  for  sale  certain  cases  of  boots  and  shoes 
with  Stahl  &  Brewster,  who  were  commission  merchants.  They 
sold  all  of  the  cases  but  two,  and  paid  over  to  Ansley  &  Co.  the 
proceeds  before  the  commencement  of  the  suit.  There  was  no  evi- 
dence of  a  sale  of  the  residue  of  the  goods,  nor  of  a  failure  to  de- 
liver them  on  request.  On  this  state  of  case,  the  verdict 
[*  34]  was  unwarranted.  The  jury  was  not  authorized  to  infer 
from  the  evidence,  a  sale  of  the  goods,  and  so  charge  the, 
defendant  for  money  had  and  received  to  the  plaintiffs'  use;  nor 
an  appropriation  of  the  goods  by  the  defendants  to  their  own  use, 
and  so  charge  them,  as  purchasers,  with  the  value. 

The  judgment  of  tlie  circuit  court  is  reversed,  with  costs,  and 
the  cause  is  remanded  for  further  proceedincrs. 

Judgment  reversed. 
*  Wilson,  C.  J.,  did  not  sit  in  this  case. 
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Fkancis  Regnier  v.  Eliza  S.  Cabot  et  al. 
Error  to  Morgan. 

1.  Slander — mitigation  of  damages.  In  an  action  of  slander,  where  a  de- 
fendant does  not  justify,  be  may  mitigate  damages  in  two  ways  only;  flrst,  by 
showing  the  general  bad  character  of  the  plaintitf,  and  second,"by  showing  any 
circumstances  which  tend  to  disprove  malice,  but  do  not  tend  to  prove  tlie  truth 
of  the  charge,  {a) 

2.  Same — ecidence  to  rebut.  In  an  action  of  slander,  the  same  rule  in  regard 
to  evidence  of  general  reputation  obtains,  as  where  the  character  of  a  witness 
is  sought  to  be  impeached.  The  witness  must  be  able  to  state  what  is  generally 
said  of  the  person  by  those  among  whom  he  dwells,  or  with  whom  heis  chiefly 
conversant;  it  is  not  sufficient  for  him  to  state  what  he  has  heard  others  say,  for 
they  may  be  few  in  number. 

3.  Witness — impeachment  by  contradictory  statements.  Before  a  witness  can 
be  impeached  by  proof  of  his  having  made  contradictory  statements,  his  atiea- 
tion  must  be  directed,  on  his  examination,  to  the  statements  or  conversations 
concerning  which  he  is  alleged  to  have  contradicted  himself,  {b) 

Slander  in  the  Morgan  circuit  court,  originally  hronght  by  the 
defendant  in  error,  Cabot,  in  the  Menard  circuit  court,  where  a 
trial  was  had  at  the  November  term,  1843,  before  the  Hon.  Samuel 
II.  Treat  and  a  jury,  when  a  verdict  for  $12  was  rendered  in  her 
iavor.  At  the  same  term  the  verdict  was  set  aside,  and  a  new  trial 
granted  on  her  motion,  when,  by  agreement,  the  venue  was  chano-ed 
to  Morgan  county. 

At  the  March  term  of  the  former  court,  1844,  the  case 
was  heard  before  the  Hon.  Samtiel  D.  Lockwood  and  a  jury,  p-^  351 
Yerdict  and  judgment  for  the  plaintitf  below  for  $1600. 

The  material  portions  of  the  proceedings  in  the  court  below  will 
appear  in  the  opinion  of  the  court. 

S.  W.  RoBBiNS,  for  the  plaintiff  in  error:  The  principal  question 
arising  in  this  case  is  this:  "Whether,  under  the  general  issue,  in 
cases  of  this  kind,  general  reputation  is  admissible.  It  is  always 
in  issue,  for  malice  is  the  (jist  of  the  action,  and  the  dama^-es.are 
consequent  upon  previous  character.  Suspicion  of  facts  in  regard 
to  character  may  go  to  the  Jury,  and  the  defendant  below  offered 
to  prove  suspicion  of  bad  character.     Selwyn's  N.  P.  248-9,  note 


Cases  Citing  Text. 
(rt)  In  action  for  libel,  effect  of  plead- 
ing general  issue  alone  is  to  admit 
that  plaintiflf  was  innocent  of  charge. 
Sheahan  v.  Collins,  20  111.  32(3,  329. 
Proof  of  truth  of  alleged  libel  is  not 
admissible  under  general  issue  to  mit- 
igate damages,  or  for  any  other  pur- 
pose. Strader  v.  Snyder,  G7  111.  404, 
410.  Rule,  stated  in  head  note,  en- 
forced. Storey  v.  Early,  86  111.  461, 
462. 


(6)  Before  witness  can  be  impeached 
by  proof  that  he  has  made  prior  con- 
tradictory statements,  he  must  by  ques- 
tions be  afforded  opportunity  for  ex- 
planation. Sigsworth  v.  Coulter,  18 
111.  204,  205.  Before  witness  can  be 
impeached  by  ]u-oof  that  he  has  made 
contradictory  statements  out  of  court, 
his  attention  must  have  been  directed, 
on  examination,  to  such  statements^ 
specifying  particularly  time  and  place. 
Richardson  v.  Kelly,  85  111.  491,  493. 
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18;  Ibid.  440-1;  Larned  v.  Buffington,  3  Mass.  546;  Wolcott  v. 
Hall,  6  do.  514;  Morris  v.  Duaue,  1  Binn.  90. 

The  defendant  is  not  confined  to  cases  where  the  plea  of  jnstifi- 
cation  is  interposed.  Previous  character  for  chastity  may  as  well 
be  shown  under  the  general  issue. 

Under  the  pleadings,  too,  the  defendant  had  a  right  to  impeach 
the  character  of  the  witness,  Stevens. 

T.  L.  Harris,  for  the  defendant  in  error:  As  to  the  first  error 
assigned,  the  true  doctrine  now  established  by  all  the  late  decisions, 
both  in  this  country  and  in  England,  is,  that  all  facts  and  circum- 
stances tending  to  confirm  the  truth  of  the  charge,  or  showing  that 
the  plaintifl:'  was  by  him  suspected  to  be  guilty  of  the  charge,  is 
inadmissible  under  the  general  issue.  Mapes  v.  Weeks,  4  Wend. 
659;  Gilman  v.  Lowell,  8  do.  576;  Purple  v.  Horton,  13  do.  256; 
Cooper  V.  Barber,  24  do.  107;  Matson  v.  Buck,  5  Cowen,  498; 
Root  V.  King,  7  do.  633;  Cole  v.  Perry,  8  do.  214;  Shepherd  'v. 
Merrill,  13  Johns.  475;  Van  Ankin  v.  Westfall,  14  do.  232;  Al- 
derman V.  French,  1  Pick.  16;  Bodwell  v.  Swan,  3  Pick.  376-7; 
Kinney  v.  Hosea,  3  Harrington,  397,  and  cases  there  cited;  Mc- 
Alexander  v.  Harris,  6  Munf.  465;  2  Starkie,  470;  Arrington  v. 
Jones,  9  Porter,  139;  2  Starkie's  Law  of  libel,  88,  2d  Ed,;  Young 
V.  Bennett,  4  Scam.  43.  The  whole  testimony  offered  and 
[*  36]  rejected  in  this  cause  tended  directly  to  prove  the  truth  of 
the  charge,  and  therefore  properly  rejected. 

As  to  the  second  error  assigned,  it  is  not  true  in  point  of  fact. 
The  witness  said  he  knew  nothing  of  plaintiff's  general  character, 
except  what  his  brother  and  two  sisters  had  said.  This  is  not  evi- 
dence of  general  character.     1  Greenl.  Ev.  512-13. 

As  to  the  third  error  assigned,  the  answer  to  the  first  is  an  an- 
swer to  this.  They  are  identical  as  far  as  anything  in  the  record 
shows. 

In  regard  to  the  fourth  error  assigned,  it  is  sufficient  to  say,  that 
the  record  shows  that  the  reason  for  rejecting  the  evidence  to  im- 
peach the  testimony  of  Stevens  is  expressly  given,  that  Stevens 
had  not,  either  on  his  chief  or  cross  examination,  been  asked  any 
question  or  made  any  statement  as  to  any  conversation  or  state- 
ment had  or  made  by  him  at  any  other  time  or  place,  and  ufttil 
this  was  done,  such  evidence  is  inadmissible.  1  Greenl.  Ev. 
514-17.     S.  T.  Logan,  on  the  same  side. 

Bobbins,  in  conclusion,  re-argued  the  first  point,  and  cited  2 
Starkie's  Ev.  877,  and  the  cases  there  referred  to;  also,  Calloway 
V.  Middleton,  2  A.  K.  Marsh.  377;  1  Chitty's  PI.  434,  and  the 
numerous  cases  there  cited;  Paddock  v.  Salisbury,  2  Cowen,  811, 
and  cases  there  cited,  also;  Wilson  v.  Apple,  3  Ohio,  270;  Watson 
V.  Christie,  2  Bos.  &  Pull.  224;  Coleman  v.  Southwick,  9  Johns.  45. 
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PuEPLE,  J.*  This  was  an  action  of  slander,  brought  by  Eliza 
S.  Cabot,  one  of  the  defendants  in  error,  before  her  marriage, 
against  the  plaintiii"  in  error,  and  tried  before  tlie  Hon  Samuel 
D.  Lockwood,  in  the  Morgan  circuit  court,  at  the  March  term, 
1844. 

The  declaration  contains  several  counts,  alleging  in  vari-  [*  37j 
ous  forms  that  Regnier,  the  plaintiff  in  error,  had  charged 
Cabot,  the  defendant  in  error,  with  the  commission  of  fornication, 
Regnier  pleaded  the  general  issue,  and  also  a  special  plea  of  justi- 
fication, to  which  last  plea  there  was  a  demurrer,  which  the  court 
sustained,  and  a  trial  was  had  upon  the  general  issue  only.    ' 

Upon  the  trial,  as  appears  by  the  bill  of  exceptions,  Regnier, 
after  the  plaintiff  below  had  closed  her  testimony,  introduced  Martlia 
Cogdell  as  a  witness,  and  asked  her  whether  she  did  not  see  Cabot 
and  Elijah  Taylor  (who  was  one  of  the  persons,  with  whom  it  was 
alleged  in  the  declaration  she  had  been  charged  by  Regnier  with 
tlie  commission  of  fornication)  together  in  Cabot's  bed-room  before 
the  speaking  of  the  words,  at  a  late  hour  in  the  night,  slie  sitting 
in  the  window  in  her  night  clothes  conversing  with  said  Taylor, 
no  other  person  being  in  the  room.  This  evidence  was  objected  to 
and  excluded  by  the  court. 

The  counsel  for  Regnier  then  asked  a  witness,  whether  or  not  he 
knew  the  general  character  of  Cabot  for  chastity,  before  the  time 
of  speaking  the  words  charged.  The  witness  answered,  that  all  he 
knew  about  lier  general  character  was  derived  from  conversations 
with  his,  witness's,  brother  and  two  sisters.  The  counsel  then 
asked  the  witness  what  was  Cabot's  general  character  among  the 
majority  of  those  whom  he  had  heard  speak  of  her.  This  last  ques- 
tion was  objected  to,  and  the  objection  sustained  by  the  court. 

The  counsel  for  Regnier  also  asked  a  witness  questions  in  regard 
to  Cabot's  conduct  in  her  associations  with  Elijah  Taylor,  as  to 
where  and  when  they  had  been  seen  together,  and  what  their  con- 
duct had  been  on  such  occasions,  with  a  view  to  prove  particular 
acts  of  the  said  Cabot  in  mitigation  of  damages.  This  evidence 
was  objected  to,  and  the  objection  sustained. 

The  counsel  for  Cabot  having  proved  by  one  Hiram  Stevens,  tliat 
he  had  been  acquainted  with  her,  Cabot,  many  years;  that  her 
character  for  chastity  was  good;  that  he  had  never  heard  any 
reports  prejudicial  to  her  character  until  after  this  suit  was  [*  88] 
brought.  The  counsel  for  Regnier  asked  a  witness  what  he 
had  heard  said  Stevens  say  in  relation  to  her,  Cabot's,  character, 
and  what  he  had  lieard  said  in  a  conversation  between  said  Stevens 
and  others  upon  that  subject.     The  witness  answered,  that  he  had 

*  Wii-soN.  C.  J.,  and  .Justices  Lockwood,  Young,  and  Koekner,  did  not  hear 
the  argument  in  this  case,  and  gave  no  opinion. 
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lieard  no  conversation  between  said  Stevens  and  others,  nor  state- 
ments of  Stevens  on  the  subject  previous  to  the  commencement  of 
this  suit.  An  objection  was  made  to  said  witness'  answering  any 
furtlier  to  this  question,  and  sustained  by  the  court. 

The  same  counsel  asked  this  witness  to  state  what  he  had  heard 
said  Stevens  say,  and  what  he  had  heard  said  in  a  conversation  be- 
tween said  Stevens  and  others  since  the  suit  was  commenced,  about 
a  conversation  in  relation  to  the  general  character  and  conduct  of 
Cabot,  which  was  had  before  the  speaking  of  the  words.  This  evi- 
dence was  objected  to  upon  the  ground  that,  in  his  examination, 
the  attention  of  the  witness  had  not  been  directed  to  any  such  con- 
versations, or  statements. 

To  each  of  the  foregoing  decisions,  Regnier,  by  his  counsel,  ex- 
cepted.    The  errors  assigned  are, 

1.  That  the  court  erred  in  not  permitting  the  witness,  Cogdell, 
to  state  such  facts  and  circumstances  in  mitigation  of  damages,  as 
show  a  ground  of  suspicion,  but  not  amounting  to  actual  proof  of 
the  charge. 

2.  In  not  permitting  Regnier  to  prove  the  general  character  of 
Cabot  for  chastity  before  the  speaking  of  the  words  charged. 

3.  In  refusing  to  let  Regnier  show  the  conduct  of  Cabot  in  her 
associations  with  Elijah  Taylor,  in  mitigation  of  damages. 

4.  In  not  permitting  Regnier  to  prove  the  statements  of  the 
witness,  Stevens,  at  different  times,  to  be  inconsistent  and  contra- 
dictory. 

Whether  a  party,  under  the  general  issue,  in  an  action  of  slander, 
can  be  permitted  to  show,  in  mitigation  of  damages,  specific  facts 
which  would  tend  to  cast  suspicion  of  guilt  upon  the  plaintiff,  is 
a  question  upon  which  heretofore  there  has  been  some  con- 
[*  39]  flict  of  authorities.  The  current,  however,  of  the  more  re- 
cent decisions  is  strongly  against  the  doctrine,  and  in  some 
of  the  very  few  cases  where  it  has  been  held  that  the  defendant 
had  this  right,  the  judges  themselves,  who  admitted  the  correctness 
of  the  principle,  acknowledged  that  is  was  unsupported  by  sound 
reason,  or  good  sense. 

A  defendant  in  an  action  of  slander,  by  the  plea  of  "  not  guilty," 
only  declares  that  he  did  not  speak  the  words  charged  in  the  plain- 
tiff's declaration  to  have  been  spoken  by  him.  He  does  not  affirma- 
tively allege  that  they  are  true.  Indeed,  by  this  plea,  he  admits 
them  to  be  false  and  only  professes  to  defend  himself,  upon  the 
ground  that  he  has  not  defamed  the  plaintiff's  character  in  the 
manner  charged  against  him  in  the  declaration;  and  yet,  against 
what  would  seem  to  me  all  rules  of  propriety,  against  his  own  tacit 
admission  upon  the  record,  he  seeks  in  an  indirect  manner,  by  proof 
of  particular  facts  and  circumstances,  to  convince  the  jury  that  they 
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are  true,  and  that  the  plaintiff  is  entitled  to  none,  or  but  nominal 
damages.  Professedly,  he  does  not  attempt  a  justihcation  of  the 
slanderous  words,  jet  offers  to  introduce  the  same  kind  of  evidence 
as  Avould  tend  to  establish  such  justification.  He  sajs,  virtually, 
■to  the  plaintiff,  '^  I  never  pretended  that  you  were  guilty  of  the 
crimes  imputed  to  you,  but  still  I  will  satisfy  the  jury  that  you 
are."  In  the  very  case  under  consideration,  liegnier  admits  by  his 
plea,  that  Cabot  has  not  been  guilty  of  fornication,  but  proposes 
to  prove  to  the  jury  that  she  was  in  her  bed-room,  in  her  night 
clothes,  at  a  late  hour  of  the  night,  alone  with  Taylor,  and  thereby 
induce  them  to  infer  the  existence  of  that  improper  intimacy,  which 
he  does  not  openly  avow.  A  party  to  a  suit  involving  questions 
of  character,  is  supposed  at  all  times  to  be  prepared  to  meet  and 
repel  attacks  of  a  general  nature;  but  he  cannot  be  presumed  to  be 
always  in  readiness  to  account  for,  or  explain  the  particular  and 
specific  transactions  of  his  whole  life. 

By  analogy  to  this  general  principle,  the  rule  of  law  as  applicable 
to  this  question  seems,  by  the  weight  of  authority,  now  to  be,  that 
where  a  defendant  does  not  justify,  he  may  mitigate  damages  in 
two  ways  only;  first,  by  showing  the  general  bad  character 
of  the  plaintiff,  and  second,  by  showing  any  circumstances  [*  40] 
which  tend  to  disprove  malice,  but  do  not  tend  to  prove  the 
truth  of  the  charge.  This  doctrine  is  sustained  by  the  more 
numerous  and  respectable  authorities,  and,  in  my  judgment,  is  the 
most  rational  and  consistent  rule. 

In  the  case  of  Mapes  v.  Weeks^  4  "Wend.  659,  the  defendant  of- 
fered, under  the  general  issue,  to  prove  that  one  Archer  had  told 
him  what  he  had  charged  the  defendant  with,  and  that  from  gen- 
eral reyjort  in  the  town  of  Monroe,  the  plaintiff's  residence,  it  was 
suspected  that  the  ])laintiff  liad  stolen  sheep  and  hens;  that  it  was 
common  report  in  that  town;  and  the  evidence  was  excluded,  and 
the  rule  in  relation  to  evidence  in  mitigation  of  damages  was  laid 
down  as  herein  before  stated. 

The  principle  has  been  adhered  to  in  various  subsequent  and 
prior  decisions  in  the  State  of  New  York,  in  Massachusetts,  New 
Jersey,  and  several  other  States,  and  I  deem  it  only  necessary  here 
to  refer  to  these  authorities,  as,  in  almost  every  instance,  not  only 
their  import,  but  the  language  of  the  courts  pronouncing  the  de- 
cisions is  substantially  the  same.  The  cases  referred  to  are  as  fol- 
low: Alderman  v.  French,  1  Pick.  16;  Bodwell  v.  Swan.,  3  do, 
378;  Gilman  v.  Lowell,  8  Wend.  573;  Purple  v.  Horton,  13  do. 
9;  Cooper  v.  Barber,  24  do.  105;  Matsonv.  Buck,  5  Cowen,499; 
Root  V.  King,  7  do.  630;  Arrington  v.  Jones,  9  Porter,  139;  Kin- 
ney V.  Rosea,  3  Harrington's  (N,  J.)  R.  397. 

Many  of  the  judges  who  pronounced  these  decisions,  are  men  of 
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great  learning  and  good  sense,  and  the  reasons  by  them  advanced 
in  support  of  their  opinions  are  so  satisfactory  and  conclusive  in 
their  character,  that  to  me  it  is  matter  of  surprise  that  a  contrary 
doctrine  should,  at  any  time,  or  in  any  country,  heretofore  even 
have  partially  prevailed. 

The  second  error  assigned  by  the  plaintiff  has  no  foundation  in 
the  record.  The  court  did  not  prohibit  the  defendant  below  from 
proving  the  general  bad  character  for  chastity  of  the  plaintiff  be- 
low. The  witness,  whose  testimony  in  relation  to  that  matter 
was  rejected,  himself  testilied  that  he  knew  nothing  of  her  general 
character,  except  what  he  had  heard  from  his  brother  and 
[*  41]  two  sisters;  and  after  having  testified  to  this  fact,  which 
shows  that  he  had  not  the  requisite  knowledge  and  inform- 
ation to  enable  him  to  form  any  correct  judgment  or  opinion  of 
her  general  character,  he  is  asked  to  state  what  a  majority  of  these 
three  persons,  whom  alone  he  has  heard  speak  upon  the  subject, 
have  said  in  relation  to  her  general  character.  In  my  judgment, 
character  is  too  valuable  to  permit  it,  in  a  court  of  justice  to  be 
destroyed,  or  even  sullied  by  a  report  derived  from  a  majority  of 
three  persons  only.  It  is  general,  and  not  partial,  reputation  in 
the  neighborhood  where  the  party  resides  which,  in  legal  contem- 
plation, establishes  character  for  good  or  evil.  The  same  rule  of 
law  obtains  here,  as  where  a  witness'  character  is  sought  to  be 
impeached.  "  It  is  not  enough,"  says  Mr.  Greenleaf  in  his  Treat- 
ise on  Evidence,  p.  513,  "  that  the  impeaching  witness  professes 
merely  to  state  what  he  has  heard  others  say,  for  those  others  may 
be  but  few.  He  must  be  able  to  state  what  is  generally  said  of 
the  person  by  those  among  whom  he  dwells,  or  with  whom  he  is 
chiefly  conversant,  for  it  is  only  this  that  constitutes  his  general 
reputation  or  character."  No  doubt  can  be  entertained  but  that 
the  court  decided  correctly  in  rejecting  this  evidence. 

The  third  assignment  of  error  is  of  the  same  character  as  the 
first,  and  is,  therefore,  already  decided. 

The  court  below  also  properly  rejected  the  evidence  offered,  that 
the  witness,  Stevens,  had  made  contradictory  statements  to  those 
made  by  him  in  his  testimony  upon  the  trial.  This  evidence 
could  only  have  been  offered  with  a  view  of  impeaching  the  wit- 
ness. In  any  other  point  of  view,  it  would  have  been  improper, 
and  could  not  have  been  received;  and,  before  it  could,  even  for 
this  purpose,  become  pertinent,  the  attention  of  the  witness  him- 
self upon  his  examination  should  have  been  directed  to  the  state- 
ments or  conversations,  concerning  wliich  the  party  proposed  show- 
ing that  he  liad  made  such  inconsistent  and  contradictory  state- 
ments. 

Upon  the  whole,  the  court  is  of  opinion  that  there  is  no  error  in 
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the  record,  and  that  t]ie  judgment  of  the  circuit  court  should  be 
affirmed  with  costs. 

Judgment  aftrmed' 


RiCHAKD  H.  McGooN  V.  Epheaim  Little  et  al. 

Error  to  Jo  Daviess.  [*  42] 

1.  Venue — change  of,  in  civil  cause.  The  defendant  in  a  cause  in  a  circuit 
court  filed  his  petition,  verified  by  atfidavit,  in  which  it  was  stated  that  he  en- 
tertained serious  and  well  grounded  fears,  that  he  would  not  receive  a  fair  and  im- 
partial trial  in  that  court,  on  account  of  the  prejudices  which,  he  believed,  exist- 
ed in  the  mind  of  the  presiding  judge ;  and  that  he  believed  these  prejudices  so 
great  against  him,  that  he  would  be  unsafe  in  submittmg  to  a  trial  before  him. 
Upon  this  petition,  a  motion  for  a  change  of  venue  was  based,  but  the  motion 
w^as  denied:  iZeW,  that  the  defendant  had  brought  himself  within  the  provi- 
sions of  the  statute,  and  that  the  court  erred  in  denying  the  motion,  (a) 

This  cause  came  on  to  be  heard  in  the  Jo  Daviess  circuit  court, 
at  the  May  term,  1840,  before  the  Hon.  Thomas  C.  Browne,  when 
a  petition,  tlie  substance  of  which  is  set  forth  in  the  opinion  of  the 
court,  was  tiled,  and  a  motion  made  for  a  change  of  venue.  The 
motion  was  denied. 

At  the  June  term,  1841,  of  the  same  court,  the  cause  was  sub- 
mitted to  a  jury,  who  returned  a  verdict  in  favor  of  the  plaintifl'a 
below  for  830G.28. 

The  case  was  submitted  in  this  court  without  argument.* 

T.  Campbell,  for  the  plaintiff  in  error.  J  Young  Scammon,  foi 
the  defendants  in  error.       '  ' 

Scates,  J.  At  the  May  term,  1840,  the  plaintiffs  filed  their  dec- 
laration. At  the  same  term,  the  defendant,  McGoon,  filed  his  pe- 
tition verified  by  affidavit,  in  which  he  stated  that  he  entertained 
serious  and  well  grounded  fears,  that  he  would  not  receive 
a  fair  and  impartial  trial  in  that  court,  on  account  of  the  [*  43] 
prejudices,  that  he  believed  existed  in  the  mind  of  the  pre- 
, siding  judge  of  the  court,  then  on  the  bench;  and,  that  he  be- 
lieved those  prejudices  so  great  against  him,  that  he  would  be  un- 
safe in  submitting  to  a  trial  before  him.  He  thereupon  moved 
for  a  change  of  venue  out  of  the  circuit.  This  motion  was  refused, 
which  is  assigned  for  error. 

By  the  act  in  relation  to  venue  (Gale's  Stat.  682,  §  1),  either 

*  There  were  sundry  proceedings  in  this  cause  in  the  nature  of  a  mandamus, 
but  the  repf>rter  was  unable  to  find  the  papers  containing  the  facts,  which  cir- 
cumstance will  account  for  this  imperfect  report. 

(n)  R.  S.  1874,  Ventte,  ch.  146,  [S.  (1885)  p.  1524J  governs  change  of 
and  C  's  Stats,  p.  2440;  Cothran's  Stats.      venue. 
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party  may,  by  petition,  verified  by  affidavit,  stating  that  the  pre- 
siding judge  is  prejudiced  against  liim,  obtain  a  change  of  venue 
out  of  the  circuit. 

The  defendant  in  this  case  brought  liimself  within  the  pro\'i- 
sions  of  the  statute,  and  the  court  erred  in  refusing  the  motion. 
1  Scam.  117. 

As  the  subsequent  orders,  and  judgments  of  the  court,  in  this 
case,  are  avoided  by  the  reversal  of  this  judgment,  upon  tliis 
o-round,  it  is  unnecessary  to  decide  any  other  point  presented  by 
the  assignment  of  errors. 

Judirment  reversed  with  costs,  and  cause  remanded  for  further 
proceedings. 

Judgment  reversed. 


Bartholomew  Van  YALKENBrKGH  v.  Lucien  Peyton. 
[*  44]  Error  to  La  Salle. 

1.  Landlord  and  tenant — trespass  for  entry  of  lessor.  A.  leased  to  B.  a  farm 
for  an  advance  rent,  for  a  specitied  term,  the  lessee  having  a  right  to  go  on  the 
premises  after  the  expiration  of  the  term,  to  harvest  and  take  away  his  crops. 
The  lessee  covenanted,  amnng  other  things,  not  to  underlet  tke  premises  with- 
out the  express  permission  of  the  lessor.  At  the  end  of  the  term,  he  surren- 
dered the  premises,  having  previously  underlet  various  portions  to  sundry  per- 
sons, some  paying  a  cash  rent,  others  giving  a  part  of  the  crop  as  rent.  One  of 
the  sub-lessees  raised  a  crop  of  oats,  which  were  stacked  on  the  premises  as  the 
propertj^  of  B.  During  the  following  spring,  A.  threshed  out  and  sold  the  oats, 
and  B.  sued  him  in  trespass,  but  a  juclgment  was  rendered  by  the  court  in  favor 
of  A.  Held,  that  the  court  erred  in  rendering  judgment  in  favor  of  A.,  there 
being  no  condition  in  the  lease  imposing  a  forfeiture  on  the  lessee  for  a  viola- 
tion of  its  terms,  and  that  the  remedy  of  A.  was  ujion  the  covenants  of  his  lease ; 
and  that  the  plaintift',  having  the  right  to  enter  upon  the  premises,  and  take 
away  his  crops  after  the  expiration  of  the  term,  could  maintain  trespass. 

Trespass  in  the  La  Salle  circuit  court,  brought  by  the  plaintiff 
in  error  against  the  defendant  in  error,  and  heard  before  the  Hon. 
Thomas  Ford,  at  the  May  terra,  1842.  The  issue  was  found  for 
the  defendant  in  the  court  below. 

The  facts  of  the  case  appear  in  the  opinion  of  the  court. 

The  case  was  submitted  to  the  court  without  argument. 

J.  Y.  A.  Hoes,  O.  Peters,  and  B.  C.  Cook,  for  the  plaintiff  in 
error.    T.  Campbell,  and  J.  B.  Thomas,  for  the  defendant  in  error. 

Treat,  J.*  This  was  an  action  brought  by  Yan  Yalkenburgh 
against  Peyton.     The  declaration  was  in  trespass  for  taking  and 

carrying  away  a  stack  of  oats.  Plea,  not  guilty.  Trial  by 
P  45]  the  court.     The  facts   of  the  case  are  these:     In  April, 

1838,  Peyton  leased  a  farm  to  Yan  Yalkenburgh  until  the 
first  of  September  following,  for  the  rent  of  fifty  dollars  paid  in 

*"WiLSON  C.  J.  and  Justices  Young  and  Koerner  did  not  take  part  in  the  de- 
cision of  this  cause. 
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hand.  The  lessee  had  the  right  to  go  on  the  premises  after  the 
expiration  of  the  term,  to  harvest  and  take  away  his  crops.  The 
lessee  covenated  to  deliver  up  the  premises  in  good  repair,  and 
not  to  permit  "  any  other  person  to  reside  upon  or  occupy  tlie 
said  premises  or  houses"  without  the  express  permission  of  tlie 
lessor.  The  lessee  took  possession  of  the  farm  under  the  lease, 
and  surrendered  it  to  Peyton  in  Septemher.  He  sub-let  a  portion 
of  the  premises  to  various  persons,  some  paying  a  money  rent, 
others  a  share  of  the  crops,  one  of  whom  raised  the  oats  in  ques- 
tion. The  oats  were  stacked  on  the  farm  in  September,  as  the 
property  of  Yan  Yalkenburgh,  and  remained  there  till  the  spring 
following,  when  they  were  threshed  out  and  sold  by  Peyton. 
There  were  one  hundred  and  three  bushels,  worth  thirty-hve  or 
forty  cents  per  bushel. 

On  this  evidence  the  court  rendered  a  judgment  in  favor  of  Pey- 
ton; that  decision  is  here  assigned  for  error. 

As  appears  by  the  bill  of  exceptions,  the  circuit  court  held  that 
Peyton  became  entitled  to  the  oats  left  on  the  premises,  because 
the  lessee  had  violated  his  covenant  not  to  sub-let  the  premises. 
This  was  erroneous.  There  is  no  condition  in  the  lease,  imposing 
a  forfeiture  on  the  lessee  for  a  violation  of  its  terms.  If  the  lessee 
lias  violated  the  provisions  of  tlie  lease,  Peyton  has  a  perfect  rem- 
edy by  suing  on  the  covenant.  The  evidence  clearly  shows  that 
the  gi'ain  was  the  property  of  the  plaintiff  in  error,  and  the  defend- 
ant, by  appropriating  it  to  his  own  use,  has  made  himself  liable  for 
its  value.  The  plaintiff  having  the  right  to  enter  on  the  premises, 
and  take  away  his  crops  after  the  expiration  of  tlie  term,  can  main- 
tain trespass. 

The  judgment  of  the  circuit  court  is  reversed  with  costs,  and, 
judgment  will  be  rendered  here  in  favor  of  the  plaintiff  in  error 
for  forty  dollars,  the  value  of  the  property  as  shown  by  the  evi 
dence. 

Judgment  reversed. 
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James  B.  McCall  et  al  v.  Jacob  Leshek  et  al. 
Appeal  from  Wahanh. 

1.     Practice — in  Supreme  court — dismissal  of  appeal.    A  motion  to  dismiss 
an  appeal  in  the  Supreme  court  comes  too  late  after  joinder  in  error.  («) 

In  this  case,  the  counsel  for  the  appellees  moved  the  court  to 
dismiss  the  appeal,  iirst,  because  the  appeal  was  prayed  for  by,  and 
allowed  to  all  the  plaintiffs  below,  but  the  appeal  bond  was  exe- 
cuted by  a  part  of  them  only;  and  secondly,  because  the  decree 
set  forth  in  the  bond  is  not  the  same  as  that  sought  to  be  reversed, 
but  varies  therefrom. 

A.  Lincoln,  for  the  appellees,  in  support  of  the  first  point,  cited 
Carson  v.  Merle,  3  Scam.  169,  and  Ryder  v.  Stevenson,  lb.  539. 
As  to  the  second  point,  Brooks  v.  The  President,  etc.,  of  Jackson- 
ville; 1  IT.  S.  Dig.  180,  §  424,  and  cases  there  cited;  Common- 
wealth V.  Dunham,  22  Pick    11. 

S.  T.  Logan,  for  the  appellants,  resisted  the  motion.  The  mo- 
tion comes  too  late  after  a  joinder  in  error.  Pearce  v.  Swan,  1 
Scam.  266;  Mandeville  v.  Puggs,  2  Peters,  482. 

Where  a  court  has  general  jurisdiction,  and  the  party  submits 
himself  to  that  jurisdiction  by  joining  in  error,  he  is  thereby  pre- 
cluded from  making  this  motion. 

Lincoln,  in  conclusion,  contended  that  this  motion  could  not  be 
regarded  as  a  preliminary  one,  in  the  sense  used  in  the  cases  cited 
by  counsel  for  the  appellees. 

Treat,  J.     In  this  case,  after  joinder  in  error,  the  defendants 
moved  the  court  to  dismiss  the  appeal,  because  of  a  defective  ap- 
peal bond, 

In  our  opinion  the  motion  comes  too  late.     An  appeal  is  one 
of  the  modes  of  bringing  cases  into  this  court.     By  joining 
r*  471  in  error,  the  defendants  submit  the  case  to  the  judgment  of 
the  court,  and  waive  all  irregularities  in  the  mode  of  bring- 
ing it  here.     As  well  may  a  defendant,  who  has  pleaded  to  the 
declaration^  ask  to  have  the  suit  dismissed  because  of  a  defective 
summons.     Preliminary  objections  of  this  kind  must  always  be  in- 
sisted on  before  pleading  to  the  merits. 
The  motion  is  denied. 

Motion  denied. 

Case  Citing  Text.  forced.    Hodson  v.  McConnel,  12  111. 

{a)    Kule,  stated  in  head  note,  en-      170. 
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James  B.  McCall  et  al.  v.  Jacob  Leshp:r  et  al. 
Appeal  from  Wabash. 

1.  Deckee — party  not  in  court.  Where  all  the  parties  to  a  suit  are  not  be- 
fore the  court,  it  is  erroneous  to  render  a  decree  against  them.  («) 

2.  Decree — party  not  served,  not  bound.  After  the  commencement  of  a  suit 
in  chancery,  two  of  the  parties  died,  and  their  heirs  were  made  parties.  No 
process  issued  against  them,  nor  was  their  appearance  ever  entered.  The  rec- 
ord showed  that  "the  parties  came  by  their  solicitors:"  Held,  that  this  applied 
onlj'  to  those  who  had  appeared  by  answering  the  bill. 

Bill  in  chancery,  in  the  Wabash  circuit  court,  filed  by  the  ap- 
pellees against  the  appellants.  The  cause  was  heard  at  the  April 
term,  1840,  before  the  Hon.  Justin  Harlan,  then  a  judge  of  the 
old  circuit  court,  when  a  decree  was  rendered  in  favor  of  the  com- 
plainants below. 

The  proceedings  of  the  court  below,  so  far  as  they  are  necessary 
to  the  present  determination  of  the  cause,  appear  in  the  opinion  of 
the  court. 

S.  T.  Logan,  for  the  appellants.  The  heirs  of  William  Mcin- 
tosh should  have  been  made  parties  to  the  suit  by  name,  and  not 
as  "  unknown  lieirs,"  because,  when  this  suit  was  commenced,  there 
was  no  statute  authorizing  suits  to  be  brought  in  that  manner. 
Again,  although  one  person  was  made  a  party  by  name,  still  it 
was  not  shown  that  he  was  an  heir. 

A  suit  abates  only  as  to  a  deceased  party.  His  personal  [*  48] 
representatives  may  be  substituted.    Gale's  Stat.  143,  §  20. 

A.  Lincoln,  for  the  appellees.  There  is  no  evidence  before  the 
court  to  show  that  Mcintosh  had  any  heirs;  if  he  had,  they  were 
not  necessarily  parties.     Story's  Eq.  PI.  74  «,  §  76  c. 

In  case  of  death  of  parties,  the  statute  permits  new  parties 
without  a  bill  of  revivor. 

Treat,  J,  This  was  a  bill  in  chancery  filed  by  Lesher  and 
Hi  Tide  against  the  heirs  at  law  of  Henry  Yanderberg,  to  compel 
the  conveyance  of  four  hundred  acres  of  land  lying  at  the  Grand 
Kapids,  in  Wabash  county. 

All  of  the  defendants  appeared  and  answered  the  bill.  A  replica- 
tion was  filed,  and  a  mass  of  testimony  taken. 

Subsequently,  the  deatli  of  Julia  McCall  and  Ferdinand  Yan- 
derberg, two  of  the  defendants,  was  suggested;  and  on  motion  of 
the  complainants,  William  McCall.  James  B.  McCall,  jr.,  Henry 
McCall  and  Mary  S.    McCall,  heirs  of  Julia  McCall,  and  Eliza, 

Case  Citing  Text.  uot  before  court,  does  not  bind  him. 

(a)  Decree  against  party,  who  has  Newberry  v.  Blatchford,  106  111.  584, 
not  bad  his  day  in  court,  i.  e.,  who  is      620. 
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Francis,  Henry  and  Joseph  C.  Yaiiderberg,  heirs  of  Ferdinand  Vau- 
derberg,  were  made  defendants  to  the  suit. 

No  process  ever  issued  against  these  defendants,  nor  was  tlieir 
appearance  ever  entered. 

The  cause  proceeded  to  a  hearing,  and  a  decree  was  made  requir- 
ing the  defendants  to  convey  the  premises  in  question  to  the  com- 
plainants. To  reverse  that  decree,  the  defendants  prosecute  an 
appeah 

It  is  assigned  for  error,  that  the  court  erred  in  rendering  the 
decree,  when  all  of  the  defendants  were  not  properly  before  it. 

This  objection  to  the  decree  is  decisive.  The  cause  was  not 
ready  for  hearing.  The  heirs  of  the  deceased  defendants  were 
necessary  parties.  They  succeeded  to  the  rights  of  their  ancestors, 
and  were  directly  interested  in  the  subject  matter  of  the 
[*  49]  suit.  The  bringing  of  them  before  the  court  was  an  indispen- 
sable condition  to  the  final  decision  of  the  case.  The  proper 
mode  of  proceeding,  after  making  them  defendants,  is  prescribed 
by  the  statute.  The}^  are  to  be  served  with  process,  or  notified  by 
publication,  in  the  same  manner  as  in  the  case  of  original  defend- 
ants.    E.ev.  Stat.  45;  Kev.  Laws,  124. 

It  was  insisted,  on  the  argnment,  that  the  appearance  of  these 
defendants  might  be  inferred  from  the  record.  In  stating  the  sub- 
mission of  the  cause  to  the  court,  it  says  that  "  the  parties  came 
by  their  solicitors.  This,  of  itself,  does  not  show  the  appearance 
of  any  but  those  previously  before  the  court.  There  were  several 
of  the  original  defendants  who  had  appeared  by  answering  the  bill, 
and  this  entry  must  be  understood  as  only  embracing  them  and 
the  complainants.  The  record  ought  distinctly  to  show  the  service 
of  process  on  the  defendants,  or  their  voluntary  appearance  to  the 
action.     It  must  not  be  left  to  inference  or  conjecture. 

We  are  called  on  by  another  assignment  of  error  to  pass  on  the 
propriety  of  the  decree  on  the  merits.  We  shall  refrain  from  a 
decision  of  this  question.  Parties  materially  interested  have  had  no 
opportunity  of  asserting  their  defence  and  substantiating  it  by  proof. 
A  new  investigation  may  substantially  change  the  character  of  the 
case. 

The  decree  of  the  circuit  conrt  is  reversed,  with  costs,  and  the 
cause  remanded  for  further  proceedings. 

Decree  reversed. 
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"William  Miller  et  al  v.  The  County  of  Macoupin. 

Error  to  Macoupin 

1.  Public  OFFim'R — cyntinuing  surety.  A.  was  appointed  school  commis- 
sioner, and  gave  bond,  as  required  by  law,  with  sureties.  He  held  the  office 
from  1834  to  lb39,  giving  bond  annually,  but  with  different  security  upon  the 
various  bonds.  In  going  out  of  office  in  1839,  he  had  not  legally  disbursed  any 
portion  of  the  school  fund,  nor  did  he  pay  over  any  to  his  successor.  The  county 
sued  tbe  bond  of  1837  :  Held,  that  there  was  no  re-appointment,  but  a  continuing 
term  of  office,  and  that  the  securities  were  liable  for  the  money  in  his  hands 
during  the  year  1837. 

Debt  on  school  commissioners'  bond,  brought  by  the  defendant 
in  error  against  the  plaintilts  in  error  in  the  Macoupin  circuit 
court,  and  lieard  before  the  Hon.  Samuel  D.  Lockwood,  at  the  Oc- 
tober term,  1841.  Judgment  for  the  penalty  of  the  bond,  $12,000, 
to  be  discharged  on  payment  of  §968.69,  the  damages  assessed  by 
the  court. 

By  agreement,  the  cause  was  submitted  to  the  court  below  on 
facts  stated,  with  a  stipulation  that  either  party  might  except  to 
the  opinion  of  the  court,  and  take  the  cause  to  this  court,  by 
appeal  or  writ  of  error,  and  a  further  stipulation  that  the  same 
should  be  determined  on  its  merits. 

L.  Trumbull,  for  the  plaintiffs  in  error,  cited  the  Digest  of 
School  Laws,  14,  §  7;  lb.  21,  §  5;  United  States  v.  Farrar,  5  Peters, 
372.  As  to  the  carrying  of  balances  of  account  froin  year  to  year, 
and  its  effect  upon  the  securities,  see  Boston  Hat  Manufac.  Co.  v. 
Messenger,  2  Tick.  238. 

The  agreement  shows  that  a  certain  amount  of  funds  was  in  the 
liands  of  the  commissioner  in  June,  1837,  and  June,  1838.  If  he 
had  paid  over,  or  had  it  in  his  hands  to  pay  over,  which  is  the  same 
thing,  to  his  successor,  his  securities  are  in  no  default.  He  was 
the  successor,  and  could  not  therefore  pay  over. 

J.  M.  Palmer,  for  the  defendant  in   error:  The  bond 
mentioned  in  the  case  was  given  by  the  plaintiff's  in  error  [*  51] 
in  June,  1837,  in  conformity  with  the  fifth  section  of  the 
act  of  1835,  and  is  admitted  by  the  case  to  be  in  all  respects  in 
compliance  with  the  law.     Acts  of  1835,  28,  §  5. 

Plaintiffs  in  error  insist  that  they  are  discharged  by  the  act  of 
the  county  commissioners  of  Macoupin  county  in  the  acceptance 
of  the  bond  of  1838  from  their  principal.  See  acts  of  1829,  152- 
3;  acts  of  1825,  28,  §  §  5,  7;  Pendleton  v.  The  Bank  of  Ky.,  1 
Monroe,  181;  Amherst 'Bank  v.  Eoot,  2  Mete.  622;  United  States 
V.  Nichols,  6  Peters'  Cond.  R  611. 

If  the  commissioners  had  been  guilty  of  negligence,  it  would 
have  not  discharged  Miller's  securities.     Madison  County  v.  Bart- 
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lett,  1  Scam.  70;  People  v.  Kussell,  4  Wend.  570;  Albany  Dutch 
Church  -y.  Vedder,  14  Wend.  165;  The  People  i\  Berner,  13  Johns. 
383;  Commonwealth  v.  Preston,  5  Monroe,  589;  United  States  y. 
Kirkpatrick,  5  Peters'  Cond.  P.  739-40;  United  States  y  Van- 
zandt,  6  do.  264;  Dox  v.  Post  Master  General,  1  do.  325;  Smith 
■y.  United  States,  5  do.  294. 

Miller's  admissions  are  sufficient  to  charge  his  securities,  and 
his  refusal  to  pay  over  to  his  successor,  is  sufficient  evidence  of  his 
defalcation.  Pendleton  v.  The  Bank  of  Ky.  1  Monroe,  181;  Am- 
herst Bank  v.  Root,  2  Mete.  522;  Ih.  541-2;  Gilmer,  325;  1  U. 
S.  Dig.  440. 

His  account  books  are  public  records,  and  would  be  evidence  in- 
dependently of  the  principle  in  the  cases  above  cited.  1  Starkie, 
209. 

There  is  no  error  in  the  amount  of  the  judgment  rendered  by 
the  court  below  of  which  the  plaintiffs  can  complain,  for  the  court 
below  have  taken  the  view  of  the  case  most  favorable  to  them,  for 
it  excluded  all  sums  received  before  the  date  of  the  bond  and  after 
the  year  expired,  for  wliich  they  were  bound.  Bailey  v.  Campbell, 
1  Scam.  47. 

S.  T.  Logan,  for  the  plaintiffs  in  error,  in  conclusion :  The  new 
bond  is  intended  as  a  substitute  for  the  former  one,  not  cumulative 
or  additional.  The  decision  in  1  Monroe,  181,  is  based 
r^"  521  upon  a  particular  statute,  and  the  bond  expressly  declared 
not  to  be  a  substitute.  Each  bond  is  for  the  faithful  per- 
formance of  the  duties  of  the  year,  and  the  securities  in  this  case 
are  not  holden,  unless  the  new  bonds  are  collateral  to  the  old  ones. 

ScATES,  J.*  An  agreed  case  was  submitted  to  the  court  below, 
and  judgment  was  rendered  thereon  for  the  county  for  $12,000,  the 
penalty  of  the  school  commissioner's  bond,  and  damages  assessed 
at  $968.69.     This  is  assigned  for  error. 

By  the  agreed  case,  it  appears  that  Miller  was  school  commis- 
sioner for  that  county,  from  the  year  1834  to  1839,  both  inclusive, 
and  that  he  renewed  his  bond  according  to  law  in  June  every  year. 
In  the  year  ending  June,  1837,  there  came  into  his  hands  $1637.- 
44.  In  the  year  ending  June,  1838,  he  received  $1033.61;  and  in 
the  year  ending  June,  1839,  he  received  $318.99.  It  was  agreed 
that'  when  he  went  out  of  office  in  1839,  he  had  not  legally  dis- 
bursed any  portion  of  this  money,  nor  did  he  pay  over  any  to  his 
successor,  although  requested. 

The  question  presented  is,  what  portion,  if  any,  are  the  plaintiffs  in 
error, the  securities  during  the  year  1837,  liable  to  pay?    It  appears 

I  *WiLS0N,  C.  J.,  did  not  sit  in  this  case. 
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that  Miller  opened  yearly  an  account  in  which  he  not  only  debited 
himself  with  all  the  moneys  received  during  the  year,  but  also 
with  all  that  was  on  hand  at  the  beginning  of  the  liscal  year.  And 
it  is  contended,  that  this  transfer  of  the  debits  from  year  to  year 
is  a  payment,  or  in  the  nature  of  a  payment,  to  the  successor  in 
office,  which  will  discharge  the  securities,  according  to  the  rule 
adopted  in  the  case  of  the  United  States  v.  Kirkpatrick,  5  Cond.  R. 
733.  By  the  rule  there  laid  down,  where  an  officer  had  held  an  office 
during  several  terms,  giving  several  bonds,  and  being  in  default, 
any  payments  he  might  make  would  be  applied  by  law  in  discharge 
of  the  first  bond,  where  neither  party  had  directed  the  appli- 
cation, unless  subsequent  sureties  would  show  such  pay-  [*  531 
■  ment  applicable  to  the  discharge  of  their  liability. 

This  rule  is  not  ap])lical)le  to  the  case  before  ns.  Here  was  no 
re-appointment,  but  a  continuing  term  of  office,  with  annual  bonds 
conditioned  for  the  faithful  performance  of  the  duties  required  or 
thereafter  to  be  required  bylaw.  It  was  the  duty  of  the  commissioner 
by  law  to  loan  all  moneys  in  his  hands,  belonging  to  the  county  and 
several  townships,  and  keep  the  same  at  interest,  except  such  sums 
as  might  be  directed  by  law  to  be  disbursed,  from  time  to  time, 
Now,  he  neither  loaned,  disbursed,  or  paid  over  to  his  successor, 
any  portion  of  these  funds.  He  only  brought  forward  and  stated 
them  in  account,  from  year  to  year.  Thus,  by  including  all  pre- 
vious receipts  in  the  statement  of  each  year's  account,  he  showed 
the  whole  amount  in  his  hands.  But  surely  no  one  can  rationally 
contend  that  this  is  a  payment.  He  was  not  re- appointed  annual- 
ly; he  did  not  succeed  himself;  it  was  but  one  term  of  office  from 
1834  to  1839.  It  might  as  reasonably  be  contended  that  one  in 
default,  having  received  a  new  appointment,  by  including  the 
amount  in  default  in  stating  an  account,  thereby  paid  it.  Such  a 
])()sition  is  not  sustained  by  law'  reason  or  justice.  Not  having, 
therefore,  made  loans,  disbursements,  or  payments  to  his  successor 
of  any  portion  of  the  money  received  received  during  the  3^ear 
1837,  the  securities  are  still  liable  to  account  for  that  sum.  The 
court  below,  it  appears,  did  not  include  that  whole  sum  in  this 
judgment;  but  of  this  the  defendants  have  no  right  to  complain. 

Judgment  affirmed  with  costs. 

Caton,  J.  I  do  not  dissent  from  any  of  the  principles  laid  down 
in  the  opinion  just  delivered,  but  in  order  to  avoid  any  miscon- 
struction of  my  views  of  the  liabilities  of  the  parties,  I  feel  called 
upon  succinctly  to  express  them. 

Miller  was  appointed  school  commissionerfor  thecounty  of 
Macoupin  in  the  year  1834,  when  he  gave  a  bond  as  required  [^  54] 
by  law,  as  also  in  June  of  each  succeeding  year  till  he  went 
out  of  office  in  1839,  with  nearly  all  the  money  in  his  hands  which 
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he  had  received  during  the  whole  time,  Avhich  he  refused  to  pay 
over  to  his  successor.  This  suit  is  on  the  bond  executed  in  1837. 
I  cannot  avoid  the  conchision  that  all  of  these  bonds  are  con- 
tinuing liabilities,  securing  against  any  misconduct  of  the  commis- 
sioner from  their  respective  dates  to  the  termination  of  his  office. 
One  of  the  conditions  of  each  of  these  bonds  was,  either  in  express 
terms,  or  in  legal  effect,  that  at  the  termination  of  his  office,  the 
commissioner  would  pay  over  to  his  successor  all  moneys  in  his 
hands  belonging  to  the  fund.  The  liability  of  the  sureties  on  these 
])onds  could  not  cease  till  this  had  been  done,  and  he  had  no  op- 
portunity of  doing  it  till  the  termination  of  liis  office  in  1839,  and 
the  appointment  of  a  successor.  I  do  not  understand  the  condi- 
tion of  the  bond  to  have  been,  that  he  would  pay  over  to  his  suc- 
cessor the  money  that  he  should  receive  in  any  particular  month 
or  year,  but  all  moneys  in  his  hands  at  the  termination  of  his  office. 
It  is  not  questioned  that  the  office,  to  which  he  was  appointed  in 
1834:,  did  not  terminate  till  1839.  He  received  no  new  appoint- 
ment in  the  intermediate  time,  but  held  throughout  under  the  first 
and  only  one.  It  is  true  that  the  law  required  him  to  give  anoth- 
er or  nev\^  bond  on  the  first  of  June  in  each  year,  unless  the  county 
commissioners,  in  their  discretion,  saw  fit  to  extend  the  time, 
which  they  might  have  done  to  any  period  which  they  chose.  This 
is  not  like  the  case  where  the  appointment  is  for  a  limited  period, 
and  the  same  person  is  appointed  several  successive  times.  In 
that  case,  he  would  be  his  own  successor  at  each  appointment  after 
the  first.  In  that  case,  I  have  no  doubt  the  liability  of  the  old 
sureties  would  terminate  with  the  authority  or  commission  under 
which  he  held  the  office  when  they  entered  into  the  bond.  Sup- 
pose the  county  commissioners  had  seen  fit  to  have  extended  the 
time  for  entering  into  the  subsequent  bonds  till  his  removal  or 

resignation  in  1839,  can  there  be  a  doubt  but  the  parties  to 
[^  55]  th^s   bond  would  have  been  liable  for  all  moneys  in  his 

hands  at  that  time,  and  which  he  refused  to  pay  over  to  his. 
successor?  Where  the  bond  is  for  his  proper  conduct  during  his 
office  and  at  its  termination,  it  must  necessarily  be  a  secur- 
ity against  his  misconduct  while  he  holds  under  the  same  appoint- 
ment. Unless  this  be  a  correct  view  of  the  subject,  no  action  can 
be  maintained  on  any  of  these  bonds  except  the  last,  on  the  facts 
stated  in  this  agreement.  If  each  bond,  as  it  was  given,  super- 
seded the  last  as  to  all  subsequent  acts  or  omissions,  then  the 
liability  must  alone  fall  on  the  obligors  in  the  last  bond;  for  the 
only  breach  of  which  the  commissioner  was  guilty,  according  to 
the  case  made,  was  failing  to  pay  over  the  money  in  his  hands  at 
tbe  termination  of  his  office,  which  took  place  after  the  execution 
of  the  last  bond. 
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If  this  view  of  the  subject  be  correct,  it  follows  as  a  necessary 
consequence,  that  the  plaintiffs  might  recover  on  any  one  or  eacli  of 
these  bonds  the  full  amount  of  money  in  the  hands  of  the  commis- 
sioner, and  which  he  failed  to  pay  over  to  his  successor;  and  that 
those  from  whom  ic  is  collected  may  compel  a  contribution  on  all 
of  the  other  bonds.  If  I  am  correct,  the  judgment  should  have 
been  greater  than  it  is,  but  of  this  no  complaint  is  made. 

I  think  the  judgment  should  be  aftirmed. 

Purple,  J.,  said:  1  concur  in  the  opinion  delivered  by  Judge 
Caton,  and  also  in  the  opinion  of  the  majority  of  the  court.  I  can- 
not see  that  there  is  necessarily  any  conflict  between  them. 

Young,  J.  As  I  cannot  concur  in  the  opinion  expressed  by  a 
majority  of  the  court,  I  will  briefly  state  the  reasons  which  have 
led  me  to  a  contrary  conclusion.  The  case  was  submitted  to  the 
court  below  on  the  following  agreement  of  facts:  "  That  William 
Miller  was  the  school  commissioner  of  Macoupin  county  from  1834 
to  1839,  and  executed  official  bonds  from  year  to  year,  in  the  month 
of  June,  as  required  by  law.  His  bond  in  1836  was  exe- 
cuted with  Stith  M.  Otwell,  Bela  White  and  Abram  S.  [*  56] 
Walker  as  his  securities;  in  1837  with  John  K.  Lewis,  Bela 
White,  John  M.  S.  Smith  and  Samuel  Keller  as  his  securities;  and 
in  1838  with  Jefl:erson  Weatherford,  Bela  White,  John  M.  S.  Smith' 
and  John  R.  Lewis  as  his  securities.  In  June,  1837,  there  ap- 
peared, by  his  account  book,  to  have  been  handed  over  to  his  suc- 
cessor in  office,  the  following  balances  in  his  hands  to  the  following 
accounts,  to  wit:  1.  To  township  seven  (7)  north,  range  nine  (9) 
west,  ^196.88,  including  a  balance  of  $14.43,  which  was  in  his 
hands  a  year  before.  2.  To  township  twelve  (12)  north,  range  nine 
(9)  west,  $340.17.  3.  To  township  twelve  (12)  north,  range  seven 
(7)  west,  794.46,  including  a  balance  of  $212.47,  which  was  in  his 
liands  a  year  before.  4.  To  the  county  of  Macoupin,  on  account 
of  money  received  on  auditor's  warrants,  $532.83.  In  June,  1838, 
there  appeared,  by  his  account  book,  to  have  been  handed  over,  as 
before,  the  following  balances  in  his  hands  to  the  foregoing  ac- 
counts, in  the  same  order  as  above  stated,  to  wit:  1.  $337.12.  2. 
$423.82.  3.  798.19.  4.  $1111.92,  including  the  foregoing  bal- 
ances. In  June,  1839,  there  appeared,  by  his  account  book,  to 
have  been  handed  over,  as  before,  the  following  balances  in  his  hands 
to  the  foregoing  accounts,  in  the  same  order  as  before,  to  wit:  1. 
$439.27.  2.  $613.3.  3.  795.73.  4.  $1142.02,  including  the  bal- 
ances due  as  aforesaid  in  June,  1838.  When  Miller  went  out  of 
office  in  1839,  although  notified  so  to  do  according  to  law,  he  and 
his  securities  failed  to  pay  over  to  his  successor  in  office,  and  still 
refuse  to  pay  the  said  balances  due  as  aforesaid  in  June,  1835, 
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1836,  1837,  1838  and  1839,  or  to  make  any  legal  disbursement  of 
the  same;  and  that  he  liokls  the  said  several  sums  of  money  still 
in  his  hands,  and  withholds  the  payment  of  the  same.  The  liabil- 
ity of  Miller  and  his  securities,  respectively,  are  submitted  on  the 
foregoing  facts,  which  are  to  be  considered  as  applying  to  each  of 
said  cases;  and  it  is  consented  that  the  court  may  render  such 
judgment  as  may  seem  adaj^ted  to  the  premises,  and  that  any  party 
may  except  to  such  opinion,  and  take  the  same  to  the  Supreme 
court  by  appeal  or  writ  of  error  for  review.  It  is  also  agreed 
[^  57]  that  all  three  of  the  causes  shall  be  determined  both  in  the 
circuit  and  Supreme  court  on  their  merits." 

Upon,  this  agreement  and  statement  of  facts,  the  circuit  court 
found  in  favor  of  the  plaintiffs  in  the  case  of  Samuel  Lair,  Ezekiel 
Ross  and  Jesse  Rhodes,  county  commissioners  of  Macoupin  coun- 
ty, to  the  use  of  the  inhabitants  of  said  county,  and  of  the  inhabit- 
ants of  each  congressional  township  therein,- plaintiffs,  v.  William 
Miller,  as  principal,  and  John  R.  Lewis,  Bela  White,  John  M.  S. 
Smith  and  Samuel  Keller,  as  securities,  defendants,  and  rendered 
a  judgment  against  the  defendants,  on  the  official  bond  of  1837,  in 
favor  of  the  beneficial  plaintiffs  for  the  gross  sum  of  $12,000,  the 
penalty  of  the  bond,  to  be  discharged  by  the  payment  of  $968.69 
in  damages  as  assessed  by  the  court',  to  be  paid  as  follows:  to  town- 
ship seven  (7)  north,  range  nine  (9)  west,  $256.69;  to  township 
twelve  (12)  north,  range  nine  (9)  west,  $87.39;  to  township  twelve 
(12)  north,  range  seven  (7)  west,  $3.98  cents;  to  Macoupin  county, 
$618.68,  together  with  their  costs,  etc. 

I  have  been  thus  particular  in  setting  out  the  whole  of  the  agree- 
ment and  proceedings  in  the  court  below,  as  the  case  is  one  of 
novel  impression,  and  should  be  settled  according  to  the  dictates 
of  justice,  and  such  principles  of  law  as  have  been  decided  by  the 
courts  in  analogous  cases. 

The  second  section  of  the  act  of  February  15,  1831,  page  13,  of 
the  digest  of  the  laws  relating  to  common  schools  and  school  lands, 
published  in  1835,  provides  for  the  appointment  of  a  school  com- 
missioner in  these  words:  "The  county  commissioners'  court  of 
each  and  every  organized  county  shall,  at  any  regular  term,  pro- 
ceed to  elect  and  appoint  the  school  commissioner  of  the  county, 
and  require  bond,  or  bonds,  as  stipulated  in  the  act  of  22d  Jan- 
uary, 1829."  The  second  section  of  the  act  of  the  22d  January, 
1829,  provides,  that  before  the  commissioner  shall  enter  upon  the 
duties  of  his  office,  he  shall  give  bond  and  security  in  the  sum  of 
$12,000,  with  three  or  more  responsible  freeholders,  conditioned 
for  the  faithful  performance  of  all  the  duties  required  by 
[*  58]  that  act,  or  which  may  hereafter  be  required  and  enjoined 
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on  him  by  law;  the  bond  to  be  drawn  in  the  name  of,  and  pay- 
able to  the  county  commissioners  of  the  county,  and  tlieir  suc- 
cessors in  office,  for  the  use  of  the  inhabitants  of  the  county,  and 
of  each  and  every  congressional  township  therein;  which  bond, 
when  broken,  may  be  prosecuted  and  sued  upon,  and  judgment 
thereon  rendered  against  the  principal  and  securities,  either 
jointly  or  severally,  for  the  sum  found  due,  in  any  court  having 
jurisdiction  thereof,  for  the  use  of  the  inhabitants  of  any  township 
to  whom  the  same  may  of  right  belong.  Bj  the  5th  section  of 
the  act  of  February  12,  1835,  entitled  ''An  act  providing  for  the 
security  of  the  school  funds-,"  the  county  commissioners'  court  of 
the  several  counties  are  required  to  demand  of  the  school  commis- 
sioner and  agent  for  the  inhabitants  of  the  counties  respectively, 
a  new  bond  at  the  next  June  term  of  their  respective  courts,  and 
to  execute  a  new  bond  annually  thereafter.  By  the  7th  section 
of  the  same  act,  the  county  commissioners'  courts  are  authorized 
to  require  the  school  commissioners  to  give  additional  security, 
■whenever  they  may  deem  it  expedient  for  the  safety  of  the  money 
they  may  have  received  from  the  sales  of  school  lands  in  their  i-e- 
spective  counties.  The  duties  of  the  commissioner  consist,  gen- 
erally, in  procuring  books,  in  which  he  is  required  to  make  a  rec- 
ord of  his  appointment,  and  of  all  the  school  lands  in  his  county, 
in  a  clear  and  comprehensive  manner,  designating  the  townships, 
ranges,  sections,  and  number  of  acres  in  each  section;  to  sell  such 
lands  on  the  petition  of  the  citizens  of  the  proper  townships  re- 
spectively; to  report  such  sales  to  the  county  commissioners'  court, 
at  each  regular  term  thereof;  to  keep  a  record  of  all  petitions,  sign- 
ers' names,  loans  of  money,  notes  and  mortgages  taken,,  and  the 
townships  to  which  the  same  belong;  to  loan  moneys  which  may 
come  to  his  hands;  see  that  the  payment  of  the  same,  with  inter- 
est, is  properly  secured;  to  collect  the  interest  annually,  and  pay 
over  the  same  to  the  trustees  of  the  proper  townships;  to  report  to 
the  eountv  commissioners'  court  at  each  regular  term  thereof  the 
bonds,  notes  and  other  obligations  for  money  or  interest  on 
money,  or  other  property,  he  may  have  received;  also,  a  [*  59J 
statement  of  all  moneys  received,  and  the  person  or  persons 
by  M'hom  the  same  was  paid,  and  whether  for  interest,  principal 
or  purchase  monej-;  also,  all  moneys  paid  or  loaned  out,  and  to 
whom  the  same  was  paid  or  loaned,  and  the  rate  of  interest  pay- 
able in  each  case  respectively;  and  he  shall  present  to  such  court 
annually  a  statement  of  all  interest  paid  to  him  (keeping  the  ac- 
couTits  of  each  township  separate),  and  a  summary  statement  of 
the  manner  proposed  for  the  distribution  thereof;  to  apportion,  the 
interest  received  on  sales  of  school  lands  and  on  the  school  fund 
of  the  county  among  the  teachers,  and  to  pay  over  the  same  to 
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such  teacliers  of  schools  respectively;  to  execute  anew  official  boiul 
annually,  and  to  give  additional  security  when  required  by  the 
county  commissioners'  court;  to  receive  warrants  on  tlie  state 
treasury  for  the  amount  due  to  his  county  for  interest  on  the 
school  funds  loaned  to  the  State;  receive  from  the  treasury' the 
amount  of  such  warrants,  and  distribute  the  same  among  the 
teachers  of  schools  in  his  county;  and,  on  being  succeeded  in  of- 
fice, to  deliver  all  books,  notes,  bonds,  and  other  papers  appertain- 
ing to  his  office,  to  the  clerk  of  the  county  commissioners'  court 
of  the  proper  county. 

These  comprise  chiefly,  if  not  all,  of  his  duties  under  the  several 
laws  in  force  from  1835  to  1839,  during  which  time  Miller  was 
school  commissioner  for  Macoupin  county. 

There  is  no  law  that  I  can  find,  which  required  him,  on  going 
out  of  office,  to  pay  over  the  moneys  in  his  hands  to  his  successor 
in  office.  The  only  provision  I  have  been  able  to  discover  on  that 
subject,  is  the  8th  section  of  the  act  of  the  IStli  of  February, 
1881,  which  requires  him  to  deliver  the  books,  notes,  bonds,  and 
papers  in  his  hands  to  the  clerk  of  the  county  commissioners' 
court. 

The  question  now  is,  in  respect  to  the  liability  of  Miller  and  his 
securities  on  the  bond  of  1837,  upon  the  agreement  as  to  the  state- 
ment of  facts  in  the  circuit  court.  The  breach  of  the  bond  is 
averred  to  have  happened,  in  consequence  of  the  failure  of  Miller 
and  his  securities  to  pay  over  to  his  successor  in  office  in 
[*  601  1839,  the  balances  due.  as  stated  in  his  books,  in  the  month 
of  June,  annually,  f  r  the  years  1835,  1836,  1837, 1838  and 
1839  respectively,  or  to  make  any  legal  disbursement  of  the  same, 
although  notified  to  do  so  according  to  law;  but  that  he  holds  the 
said  moneys  still  in  his  hands  and  withholds  the  payment  of  the 
same. 

The  annual  bonds  required  to  be  given  by  the  commissioners,  as 
I  understand  the  law,  impose  separate  and  distinct  liabilities  upon 
the  securities  in  each  case,  which  are  determined  at  the  end  of 
the  year  for  which  they  were  given,  so  far  as  the  acts  of  the  com- 
missioner may  be  concerned  after  he  has  executed  a  new  bond,  and 
entered  upon  his  duties  for  the  succeeding  year.  Any  other  con- 
struction of  the  statute  would,  in  my  judgment,  be  fraught  Avith 
incalculable  mischief  and  hardship.  If  a  security  is  still  to  be  re- 
sponsible for  the  conduct  of  the  principal  after  the  year  has  ex- 
pired, for  which  the  bond  in  his  case  was  executed,  he  would  stand 
in  a  very  dangerous  pi-edicament  indeed.  The  county  commis- 
sioners' court,  as  in  this  case,  instead  of  calling  to  account  and  re- 
moving a  defaulting  commissioner  promptly  for  a  dereliction  of 
duty,  ma}^,  if  the  decision  in  this  case  be  correct,  go  on  trusting 
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him  with  balances  and  additional  sums  of  money  from  year  to 
year,  leaving  the  securities  to  rest  in  security,  until  the  commis- 
sioner is  unable  to  pay,  and  perhaps  rendered  so  by  this  improper 
mode  of  allowing  him  to  go  on  from  year  to  year,  without  a  re- 
port and  without  settlement,  and  then  sue  the  securities,  when  all 
opportunity  of  indemnifying  themselves  is  lost  by  the  delay. 

It  certainly  would  not  be  just  or  proper  after  a  succession  of 
years  had  elapsed,  and  could  never  have  been  the  understanding 
of  -the  parties  to  such  bonds,  that,  after  several  other  bonds  had 
been  given  successively  under  the  statute,  that  they  were  all  jointly 
liable  for  the  misconduct  of  the  commissioner  during  the  several 
years  for  which  they  were  given.  When  such  is  ascertained  to  be 
the  law,  there  will  be  but  a  very  few  free-holders,  I  presume,  who 
will  be  willing  to  jeopardize  their  prospects  in  life  by  entering  into 
bonds  with  such  conditions. 

In  the  case  of  Lord  Arlington  v.  Merrk-he,  2  Saund.  410, 
which  was  debt  on  a  bond  given  by  a  deputy  postmaster  [*  61] 
and  his  security,  the  condition  of  which  was  that  he  should 
be  faithful,  etc.,  during  all  the  time  he  should  continue  in  the  of- 
fice; the  words  of  this  condition  were  restricted  in  their  operation 
to  six  months,  that  time  being  recited  in  the  bond  as  the  term  of 
the  appointment.  Here,  although  by  the  express  words  of  the 
condition  the  obligors  were  to  be  answerable  for  the  fidelity  of  the 
officer  during  all  the  time  he  should  continue  in  office,  the  recital 
was  used  to  qualify  and  restrain  these  general  words,  upon  the 
presumed  understanding  of  the  security  of  the  extent  of  his  liabil- 
ity at, the  time  when  he  assumed  it.     2  Piclj.  234. 

So,  in  this  case,  although  the  condition  of  the  bond,  as  specified 
by  the  statute,  does  not  express  the  liability  of  the  securities  to 
terminate  at  the  end  of  the  year,  still,  as  the  act  of  February  12, 
1835,  directs  the  school  commissioner  to  execute  a  new  bond  an 
nually,  at  and  after  the  June  term  of  the  county  commissioners 
court  in  that  year,  the  condition  of  the  bond  should,  without  ex- 
press words,  be  presumed  to  be  qualified  so  as  to  impose  a  liability 
upon  the  securities  for  one  j^ear  only. 

The  security  should  never  be  charged,  if  it  can  be  avoided,  be- 
yond the  scope  of  his  undertaking  as  understood  by  him  at  the 
time  when  he  entered  into  the  contract,  nor  subjected  to  injurious 
penalties  after  a  sufficient  length  of  time  has  elapsed  for  him  rea- 
sonably to  suppose  that  the  object  for  which  the  bond  was  given 
had  been  fully  accomplished,  and  he,  consequently,  discharged  from 
all  liability  growing  out  of  the  misconduct  of  his  principal.     . 

In  the  case  of  The  Wa7'dens  of  St.  Saviour's  v.  Bostoel\  2  New 
R.  175,  A.  B.  and  C.  entered  into  a  bond  as  sureties  of  D.  and  E. 
The  condition  recited  that  D.  was  appointed  collector  of  the  church 
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rate  of  the  parish  of  St.  Saviour,  by  virtue  of  which  office  he  was 
empowered  to  collect  and  receive  all  such  moneys  as  were  rated 
and  assessed  on  the  inhabitants  by  virtue  of  that  rate,  and  for 
which  he  was  accountable  to  the  wardens  of  the  grand  account, 
and  bound  the  sureties  for  D.'s  accounting  for  all  moneys 
[*  62]  collected  or  received  by  him  on  account  of  the  above  rate, 
as  also  on  all  and  every  other  rate  or  rates  thereafter  to  be 
made  and  collected  by  him.  Held,  that  the  parties  were  only  an- 
swerable for  D.  in  that  single  appointment,  and  not  in  his  appoint- 
ment for  the  ensuing  year.  Here  there  was  no  limitation  of  time 
in  the  condition  of  the  bond;  but  as  the  office  was  an  annual  one, 
though  not  so  stated  in  the  condition,  the  obligation  of  the  securities 
was  limited  by  an  equitable  construction  of  their  contract,  and  the 
probable  intent  of  the  parties  to  it.  Dedhani  Bank  v.  Chickering, 
3  Pick.  335;  Pejypin  v.  Cooper,  2  Barn.  &  Aid.  431;  Leo.dly  v. 
Evans,  2  Bing.  37;  Union  Bank  of  Maryland  v.  Ridgely,  1 
Harr.  &  Gill.  327,  432;  Kennebeck  Bank  v.  Turner,  2  Greenl. 
42;  2  Pick.  235. 

In  the  case  of  Farrar  &  Bronrn  v.  The  United  States,  5  Peters, 
372,  there  was  an  action  of  debt  brought  by  the  United  States,  in 
the  district  court  of  Missouri,  against  Farrar,  Brown  and  others, 
as  securities  of  William  Rector,  who  had  been  appointed  surveyor 
general  of  the  States  of  Illinois  and  Missouri,  and  the  territory  of 
Arkansas,  upon  an  official  bond  dated  the  7th  of  August,  1823,  in 
the  penal  sum  of  $30,000,  conditioned  for  the  faithful  discharge  of 
the  duties  of  his  office.  The  defendants  pleaded  that  Rector  had 
performed  his  duties  as  surveyor  general,  when  it  was  replied  on 
the  part  of  the  United  States,  "that  at  the  time  of  the  execution  of 
tlie  bond,  there  were  in  the  hands  of  the  said  William  Rector,  as 
such  surveyor,  to  be  by  him,  in  the  discharge  of  the  duties  of  his 
office,  applied  and  disbursed  for  the  use  and  benefit  of  the  plaintiffs, 
divers  sums  of  money,  amounting  in  tlie  whole  to  $44,780.38,  and 
that  the  said  Rector  hath  not  applied  and  disbursed  the  same  or 
any  part  thereof,  for  the  use  of  the  plaintiff,  as  in  the  execution  of 
the  duties  of  his  said  office,  he  ought  to  have  done." 

Upon  this  plea,  issue  was  taken,  and  under  the  instructions  of 
the  court,  the  jury  found  the  issue  for  the  plaintiffs  below,  and  as- 
sessed the  damages  at  $40,456.20,  and  judgment  was  rendered  for 
that  sum,  and  damages  accordingly. 

It  appeared  by   Rector's  account  with   the  government,  as  ex- 
hibited by  the  bill  of  exceptions,  that  the  money  sought  to 
P  63]  be  recovered  of  the  sureties,  was  intrusted  to  Rector  at  vari- 
ous times,  from  the  3d  of  March  to  the  4th  of  June,  in  the 
year  1823.     Rector's  commission  was  dated  the  13th  of  June,  1823, 
and  his  official  bond  as  before  stated,  the  7th  of  August  of  the 
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same  year,  several  months  after  the  reception  of  the  money  for 
which  his  sureties  were  charged  to  be  responsible. 

The  Supreme  court  of  the  United  States  jt;^?/'  Johnson,  J.,  decid- 
ed on  this  state  of  facts,  that  there  was  no  difficulty  in  affirming, 
that  for  any  sums  of  money  paid  to  Rector,  before  the  execution  of 
the  bond,  the  sureties  would  be  answerable,  if  it  appeared  that 
Rector  still  held  the  money  in  bank  or  otherwise,  at  the  date  of  its 
execution;  that  if  it  was  still  in  his  hands,  he  was  up  to  that  time, 
bailee  to  the  government,  but  otherwise,  if  he  had,  before  that 
time,  become  a  defaulter,  and  his  offence  had  been  consummated 
before  the  giving  of  the  bond;  that  his  securities  had  not  under- 
taken against  his  pmst  misconduct,  and  ought  not  to  be  held  liable 
for  past  dereliction,  unless  the  bond  itself  had  been  retrospective 
in  its  language;  that  the  sureties  ought  therefore,  to  have  been 
permitted  to  prove  the  actual  state  of  the  facts,  so  vitally  impor- 
tant to  their  defence,  whether  at  the  time  they  became  his  sure- 
ties, he  was  bailee  to  the  government,  or  had  before  that  time  be- 
come a  defaulter.  For  refusing  to  let  the  defendants  into  such 
proof  on  the  trial  in  the  district  court,  the  judgment  was  reversed. 

I  think  the  correct  doctrine,  as  to  the  liabilities  of  securities, 
well  settled  in  the  foregoing  recited  case,  and  applicable  to  the 
case  now  under  consideration.  The  securities  of  Miller,  in  the 
bond  of  1837,  undertook  to  answer  for  a  faithful  application  of 
the  money  in  his  hands,  at  the  date  of  the  execution  of  their 
contract,  and  for  a  proper  performance  of  his  duties  as  school 
commissioner,  for  one  year  only;  at  the  expiration  of  which 
time  they  knew  that,  according  to  the  provisions  of  the  sta- 
tute before  recited,  lie  would  be  required  to  execute  a  new  bond 
for  the  succeeding  year,  and  so  on  with  his  other  secur- 
ities, successively.  For  any  defalcation  or  dereliction  of  ['^  64] 
duty  during  that  year,  they  are  still  responsible,  and  may 
be  sued  upon  their  bond,  and  subjected  to  the  payment  of  all  dam- 
ages occasioned  by  such  misconduct,  they  having  the  right,  at  the 
same  time,  to  show  by  evidence,  that  no  such  misconduct  as  may 
be  imputed  to  their  principal,  happened  during  the  year  for  which 
they  were  security. 

Further  than  this,  in  my  opinion,  they  ought  not  to  be  held  re- 
sponsible. In  this  case,  the  only  evidence  against  the  plaintiffs  in 
error,  are  the  accounts  of  the  commissioner  as  exhibited  by  his 
own  books,  which  are  not  controverted  by  adverse  testimony.  They 
show  that  at  the  time  of  the  execution  of  the  bond  in  June,  1837, 
there  were  in  Miller's  hands,  the  following  balances,  referable  to 
the  following  accounts,  to  wit:  1.  To  township  seven  (7)  north, 
range  nine  (9)  west,  $196.88,  including  a  balance  of  $14.43,  which 
was  in  his  hands  the  year  before.  2.  To  township  twelve  (12) 
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north,  range  nine  (9)  west,  $340.17.  3.  To  township  twelve  (12) 
north,  range  seven  (7)  west,  $791.46,  including  a  balance  of  $212.- 
47,  which  was  in  his  hands  the  year  before.  4.  To  the  county  of 
Macoupin,  on  account  of  moneys  received  on  auditor's  warrants, 
$532.83,  making  in  all  the  sum  of  $2091.24.  His  books  also  show 
that  all  this  money,  with  additional  amounts,  was  in  his  hands  at 
the  time  of  the  execution  of  the  bund  in  June,  1838,  and  transfer- 
red to  the  accounts  of  the  year  next  succeeding  June,  1838,  Where, 
then,  is  the  evidence'to  prove  that  Miller  was  a  defaulter  during 
the  time  for  which  the  securities  became  liable  by  the  bond  of 
1837?  None  whatever.  The  statements  upon  his  books  must  be 
taken  altogether,  as  well  those  which  make  for  him  and  his  secur- 
ities as  those  which  operate  against  them,  or  rejected  altogether. 
And  if  rejected,  where  is  the  evidence  to  show  that  Miller  had  any 
money  whatever  in  his  hands  as  such  commissioner?  None.  My 
opinion  is,  that  if  the  facts  be,  as  stated  by  the  commissioner,  in 
his  books  of  account,  as  exhibited  by  the  agreement,  that  suit 
should  have  been  brought  upon  the  last  bond  given  in  June,  1839, 
with  tlie  privilege  to  his  securities  on  that  bond  to  show  by 
[*  65]  evidence,  that  the  whole  or  a  part  of  his  defalcation  occur- 
red before  the  commencement  of  their  liability  by  the  exe- 
cution of  their  bond  in  June,  1839.  And  so  in  regard  to  all  the 
other  bonds,  if  suit  should  be  brought  upon  them  for  supposed  lia- 
bilities, during  the  years  for  which  said  securities  are  respectively 
responsible.  In  this  way,  and  in  no  other,  in  my  judgment,  can 
complete  justice  be  meted  out  to  all;  and  all  the  securities  will  be 
satisfied  of  the  propriety  of  holding  each  set  responsible  for  the 
conduct  of  their  principal,  during  the  particular  year  for  which 
their  bond  was  given,  as  the  more  equitable  rule,  notwithstanding 
much  inconvenience  and  loss  may  be  the  consequence  of  the  neg- 
lect of  the  county  commissioners'  court  to  sue  in  a  reasonable  time, 
Avlien  all  the  facts  are  fresh  in  the  recollection  of  the  parties  con- 
cerned, and  before  all  opportunit}^  of  indemnifying  themselves  by 
recourse  upon  their  principal,  may  be  lost  by  his  insolvency. 

Judgment  a^rmed. 
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John  D.  White  v.  Joseph  C.  Fkye. 
Error  to  Peoria. 

1.  CEmwRA-Ri^^etition.  A  petition  for  a  certiorari  set  forth,  that  the  peti- 
tioner was  a  poor  man,  and  that  it  took  him  several  days  after  the  rendition  of 
judgment  to  procure  security  on  the  appeal  bond;  that  fourteen  or  fifteen  days 
after  the  rendition  of  judgment,  he  called  at  the  justice's  office  for  the  purpose 
of  procuring  the  proper  papers,  and  perfecting  his  appeal,  but  the  justice  was 
absent  from  his  office,  and  the  petitioner,  after  diligent  inquiry,  was  unable  to 
learn  where  he  was ;  that  on  the  last  day  when  he  could  have  taken  the  appeal, 
he  again  called  at  the  justice's  office,  and  again  failed  to  find  him,  making  the 
same  inquiry  as  at  the  first  time :  Held,  that'the  facts  stated  in  the  petition  did 
not  warrant  the  certiorari. 

2i  Same.  The  circuit  court  has  the  power  to  decide  on  the  sufficiency  of  a 
petition  for  a  certiorari,  though  the  judge  ordered  the  writ  to  issue  on  such 
petition,  (a) 

Certiorari,  in  the  Peoria  circuit  court,  by  the  plaintiff  in  error 
against  the  defendant  in  error.  The  writ  was  dismissed  at  tlie  May 
term,  1844,  on  motion  of  the  phaintiff  below,  by  the  Hon.  John  D. 
Caton,  who  granted  the  writ. 

The  substance  of  the  petition,  on  which  the  writ  issued,  [*  66 1 
is  set  forth  in  the  opinion  of  the  court. 

0.  Peters,  for  the  plaintiff  in  error:  I,  The  petition  contains 
the  three  requisites  of  the  statute,  to  wit: 

1.  That  the  judgment  was  not  the  result  of  negligence.  Ap- 
pearing before  the  justice  and  defending,  and  producing  what  peti- 
tioner believed  to  be  conclusive  evidence  that  no  cause  of  action 
existed,  excludes  the  idea  of  negligence. 

2.  That  the  judgment  was  unjust.  No  cause  of  action  existed 
against  the  defendant  below  in  favor  of  the  plaintiff",  sufficiently 
shows  that  the  judgment  was  unjust. 

3.  That  it  was  not  in  the  power  of  the  petitioner  to  take  an 
appeal  in  the  ordinary  way.  .  The  petitioner  found  the  justice  ab- 
sent on  the  14th  or  15th,  and  on  the  20th  day  after  the  appeal; 
made  diligent  inquiry  and  search,  and  could  not  find  him.  This 
is  as  much  as  should  be  required  of  a  poor  man.  Impossibility 
is  not  required. 

Twenty  days  are  allowed  him  to  take  his  appeal.  R.  L.  395,  § 
30.  He  has  till  the  last  of  the  twenty  days  to  do  it  in.  It  is 
sufficient,  if  "he  set  out  with  precision  such  facts  and  circum- 
stances as  show  that  it  was  not  in  his  power  to  take  an  appeal  in 
the  ordinary  way  by  the  exercise  of  every  reasonable  degree  of  at- 
tention and  care."     Cushman  v.  Kice,  1  Scam.  566. 

Cases  Citing  Text.  for  graLUting  certiorari.  Murray B-Mur- 
(rr)  Negligence  is  not  attributable  to  phy,  16  111.  275,  277.  R.  S.  1874,  Jus- 
defendant  who  could  not  take  appeal  tices  and  Constables,  ch.  79,  §  §  75 
in  time  without  neglecting  the  duties  to  80,  governs  granting  certiorari  on 
which  as  a  physician  he  owed  to  his  justice's  judgment.  Same  provisions, 
patients.  Cook  il  Hoyt,  13  111.  144, 146.  S.  and  C.'s  Stats,  p.  1461;  Cothran's 
Petition  must  state  statutory  grounds  Stats.  (1885)  p.  901. 
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If  he  shows  that  injustice  has  been  done,  and  in  what  the  in- 
justice consists,  Ills  appeal  shall  be  allowed.  Yunt  v.  Brown,  1 
Scam.  264. 

II.  The  granting  of  the  writ  is  matter  of  discretion  with  the 
judge,  or  probate  justice,  and  havino-  ordered  the  writ  to  issue, 
and  the  record,  i.  e.  the  papers,  etc.,  of  the  magistrate  having  been 
sent  up  to  the  circuit  court,  the  appeal  is  perfected,  and  the  circuit 
court  has  only  to  try  the  case  on  the  merits.  The  circuit  court 
ought  not  to  try  the  question  which  has  been  determined  by  one 
authorized  by  law  to  do  so. 

The  statute  is  not  compulsory,  but  confers  a  discretionary 
[*  67]  power.  K.  L.  325,  §§  72-74.  A  certiorari  will  not  be  dis- 
missed, on  the  ground  that  the  facts  of  the  petition  are 
insufficient,  if  the  judge  who  ordered  tilie  writ  deemed  the  facts 
sufficient.  Casey  v.  Bryant,  1  Stewart  &  Porter,  51,  cited  in  1  U.  S. 
Dig.  497,  §  150,  title  '^ Certiorari." 

The  same  diligence  as  shown  here  would  authorize  a  court  of 
chancery  to  interfere  and  stay  the  judgment.  Saunders  v.  Jen- 
nings, 2  J.  J.  Marsh.  513. 

The  decision  of  an  inferior  tribunal,  or  ministerial  officer,  in 
matters  of  discretion  will  not  be  controlled.  Warren  Co.  v.  Daniel, 
2  Bibb,  574;  Chase  v.  Blackstoue  Canal  Co.  10  Pick.  246;  U.  S. 
V.  Lawrence,  3  Dall.  42;  S.  C.  1  Peters'  Cond.  R.  20;  Life  &  F. 
Ins.  Co.  ]Sr.  Y.  V.  Adams,  9  Peters,  602;  Hay  ward,  Petitioner,  etc., 
10  Pick.  358. 

J.  B.  Thomas,  for  the  defendant  in  error:  There  was  no  error  in 
the  judgment  of  the  court  below  dismissing  the  certiorari,  as  the 
petitioner  did  not  show,  as  the  statute  requires,  that  it  was  not  in 
his  power  to  take  an  appeal  in  the  ordinary  way.  R.  L.  396,  §  37; 
Cushman  v.  Rice,  1  Scam.  566;  Yunt  v.  Brown,  lb.  264. 

The  court  has  no  power  to  dismiss  an  appeal  when  granted  by 
the  probate  justice. 

KoEKNER,  J.*  On  the  9th  day  of  January,  1844,  Frye,  the  de- 
fendant in  error,  recovered  a  judgment  before  J.  K.  Cooper,  a  jus- 
tice of  the  peace  in  Peoria  county,  against  White,  the  plaintiff  in 
error,  for  $77.97.  Twenty  days  having  elapsed  since  the  rendition 
of  the  judgment,  White  removed  the  cause  into  the  circuit  court 
of  Peoria  county  by  writ  of  certiorari  At  the  May  term  follow- 
ing, the  case  was  dismissed  on  motion  of  defendant  in  error,  for, 
insufficiency  of  the  petition  upon  which  the  certiorari  had  been 
granted. 

The  decision  of  the  court  in  allowing  this  motion  and  dismiss- 
ing the  appeal,  is  the  only  error  assigned. 

*  Purple,  J.,  having  been  of  counsel  in  the  court  below,  did  not  sit  in  this 
case.    Wilson,  C.  J.,  did  not  hear  the  argument,  etc. 
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The  petition  alleges,  that  the  appellant  has  merits,  and  [*  68j 
that  the  judgment  of  the  court  below  was  not  the  result  of 
negligence  on  his  part.  It  also  sets  forth  the  particular  circum- 
stances, which,  in  the  appellant's  opinion,  placed  it  beyond  his 
power  to  take  an  appeal  in  the  ordinary  way.  These  circumstances, 
however,  in  the  opinion  of  the  court,  are  not  sufficient  to  warrant 
such  a  conclusion,  and  the  petition  is  therefore  considered  to  be 
defective  in  this  respect. 

On  this  last  point,  the  petition  in  substance  alleges,  that  the 
plaintiff  in  error  was  a  poor  man;  that  in  consequence  it  took  him 
several  days  after  the  rendition  of  the  judgment  to  procure  security 
on  the  appeal  bond;  that  fourteen  or  fifteen  days  after  the  judg- 
ment was  rendered,  he  called  at  the  ofiiceof  the  justice  in  the  town 
of  Peoria  for  the  purpose  of  procuring  the  proper  papers,  and  per- 
fecting his  appeal ;  that  the  justice  was  then  absent  from  his  office, 
and  that  the  petitioner,  after  diligent  inquiry,  was  unable  to  learn 
"where  said  justice  was;  that  on  the  last  day,  when  he  could  have 
taken  the  appeal,  he  made  another  call  at  said  justice's  office,  and 
again  failed  to  find  him,  making  the  same  inquiry  as  the  first 
time. 

There  is  no  doubt  that  under  certain  circumstances,  the  atten- 
tion shown  in  this  particular  case,  might  be  held  to  have  been 
sufficient.  If,  for  instance,  the  petitioner  could  have  shown,  that 
he  resided  far  from  town,  and  that  he  had  no  means  of  readily  com- 
municating with  the  justice,  by  letter  or  otherwise,  or,  that  by 
some  pressing  business,  he  was  prevented  from  repeating  his  calls. 

No  such  additional  facts,  however,  have  been  presented  in  the 
petition,  and  the  court  can  not  indulge  in  presumptions  favorable 
to  the  petitioner,  but  will  rather  presume  from  their  absence,  that 
lie  lived  within  the  justice's  precinct,  and  that  he  had  the  usual 
means  of  communicating  with  him.  He  was  not  compelled  to 
perfect  his  appeal  before  the  justice,  but  could  have  entered  his 
appeal  with  the  clerk,  and  all  he  had  to  do  was  to  procure  simply 
a  copy  of  the  judgment  from  the  justice,  a  matter,  which  under 
ordinary  circumstances,  is  certainly  not  very  difficult,  and 
requires  not  even  personal  attendance  on  the  justice.  All  [*  69] 
the  facts  set  forth  in  the  petition  might  have  been  true  to 
the  letter,  and  yet  the  applicant  might  have  been  guilty  of  great 
carelessness  and  neglect. 

It  was  insisted  in  the  argument,  that  the  circuit  court  had  no 
power  to  decide  on  the  sufficiency  of  the  petition,  inasmuch  as  the 
authority  to  grant  writs  of  certiorari  was  delegated  to  certain  offi- 
cers designated  ])y  the  law,  and  that  their  decision  by  allowing  the 
writ,  was  conclusive.  We  deem  this  proposition  not  maintainable. 
The  granting  of  these  writs,  is  more  of  a  ministerial  than  judicial 
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character,  and  is  besides  an  ex  jparte  proceeding,  giving  the  party 
which  is  to  be  affected  by  it  no  opportunity  to  resist  it.  It  would 
be  singular  indeed,  if  the  circuit  court  had  no  revisory  power  over 
such  a  proceeding.  It  might  as  well  be  argued,  that  no  objection, 
could  be  taken  to  an  appeal  bond,  because  the  justice  of  the  peace 
or  the  clerk  of  the  circuit  court  had  approved  it.  Principle,  prac- 
tice, and  the  former  decisions  of  this  court  negative  this  proposi- 
tion. 

"We  can  see  no  error  in  the  record.     Judgment  below  affirmed 
with  costs. 

Judgment  affirmed. 


Thomas  Motheeell  v.  Ignatius  JBeavek. 
Error  to  Bureau. 

1.    Judgment— /(9r?n  of.    The  proper  judgment  on  overruling  a  demurrer  to 
a  plea  in  abatement  is,  that  the  writ  be  quashed.     («) 

Trespass  quare  clausimi  fregit,  brought  by  the  defendant  in  er- 
ror against  the  plaintiff  in  error,  in  the  Bureau  circuit  court,  and 
heard  before  the  Hon.  John  D.  Caton,  at  the  May  terra,  1844,  on 
demurrer  to  a  plea  in  abatement,  which  liad  been  interposed.  The 
.demurrer  was  overruled,  when  the  plaintiff  obtained  leave  to  file, 
and  did  file,  a  replication  to  said  plea.  The  issue  was  then 
[*  70]  tried  by  the  court,  the  defendant  found  guilty,  and  damages 
assessed  against  him  in  the  sum  of  $13.70.  Judgment  was 
thereupon  entered, 

H.  O.  Merriman,  for  the  plaintiff  in  error,  contended  that  the 
proper  judgment  on  overruling  a  demurrer  to  a  plea  in  abatement 
is,  that  the  writ  be  quashed.  McKinstrv  v.  Pennoyer,  1  Scam. 
319;  1  Chitty's  PI.  501;  Gould's  PI.  300." 

O.  Peters,  for  the  defendant  in  error.  The  decision  in  the  case 
of  McKinstry  v.  Pennoyer,  relied  upon  by  the  plaintiff  in  error,  is 

Cases  Citing  Text.  plaintiff,  tlnal  judgment  of  quod  reni- 

(a)    Judgment  for  defendant  on  plea  pere^  is  authorized.     <Se???6fe,  judgment 

in  abatement,  whether  issue  be  of  fact  of  respondeat  ouster  may  be  rendered 

or  law,  is  that  writ  be  quashed.    Eddy  in  discretion  of  court.     Mineral  Point 

V.  Brady,  16  111.  306,  308;  Mueller  v.  R.  Co.  v.  Keep,  22  111.  9.  If  under  plea 

Qaarrier,  14  111.  280.     If  writ  of  attach-  to  jurisdiction,  issue  of  fact  is  found 

ment  is  quashed,  defendant  is  out  of  for  plaintiff,  judgment  should  be  quod 

court.     Eidgway  v.  Smith,  17  111.  33,  recuperet.     Brown  v.  111.  etc.  Ins.  Co. 

35.     Rule  stated  in  foregoing  case  has  42  111.  366.     Error  of  court  in  giving 

been  changed  by  statute.     R.  S.  1874,  plaintiff  leave  to  plead  after  court  has 

Attachments,  cii.  11,  g  27.  Rule,  stated  overruled  demurrer  to  defendant's  plea 

in  head  note,  enforced.     Cushman  v.  in  abatement,  is  not  waived  by  defend- 

Savage,  20  111.  330.     If  under  plea  to  ant  by  subsequent  pleading  on  his  part, 

jurisdiction,  issue  of  fact  is  found  for  Spaulding  v.  Lowe,  58  111  96,  97. 
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based  upon  the  principle  laid  down  in  1  Chitty's  PI.  501.  Wlien 
carefully  noticed,  it  will  be  seen  that  Chitty  makes  no  reference  to 
the  authority  of  the  court  to  allow  the  plaintiff  to  reply;  but  he 
merely  states  what  the  Judgment  shall  be  in  cases  where  the  de- 
murrer to  the  plea  is  overruled,  without  indicating  whether  leave 
to  reply  may  be  granted  or  not. 

The  law  has  never  favored  dilatory  pleas,  and  this  court,  in  the 
case  of  Heslep  v.  Peters,  3  Scam.  45,  overruled  the  decision  in  the 
case  of  McKinstry  v.  Pennoyer.  If  this  case  is  to  stand,  dilatory 
pleas  are  more  favored  than  pleas  in  bar.  Leave  to  withdraw  a  de- 
murrer to  a  plea  in  bar,  and  reply  to  the  plea  is  always  granted,  almost 
as  a  matter  of  course.  If  it  is  error  to  grant  the  same  leave,  and 
deny  the  exercise  of  the  same  discretion  in  relation  to  demurrers 
to  pleas  in  abatement,  a  greater  sanctity  is  given  to  these  dilatory 
pleas,  than  to  pleas  which  go  to  the  merits. 

PuEPLE,  J.*  The  defendant  in  error  in  this  case  sued  the  plain- 
tiff in  error  in  the  Bureau  circuit  court,  in  an  action  of  tresjyass 
quare  clausum  fregit. 

In  his  declaration,  the  plaintiff  below  claims  damages  for  an  en- 
try and  trespass  upon  certain  real  estate,  and  for  taking  and  carry- 
ing away  personal  property  therefrom. 

The  defendant  in  that  court  pleaded,  in  abatement,  that 
the  premises,  property,  goods  and  chattels,  in  the  said  plea  [*  71] 
and  declaration  mentioned,  were  the  property  of'the  defend- 
ant in  error  and  one  John  Beaver,  and  not  of  said  defendant  alone; 
which  plea  was  duly  verified  by  affidavit;  to  which  plea  the  plain- 
tiff" below  demurred,  and  the  defendant  in  that  court  joined  in  de- 
murrei*. 

Upon  the  hearing,  the  court  overruled  the  demurrer.  The  plain- 
tiff' ^ekjw  then  asked  and  obtained  leave  of  tlie  court  to  Hie  his  re- 
])lication  denying  the  truth  of  the  plea;  to  which  decision  the  de- 
fendant below  excepted  and  contended  that  the  judgment  of  the 
court,  on  overruling  the  demurrer  to  said  defendant's  plea,  should 
have  been  that  the  writ  be  quashed..  " 

The  cause  was  then  submitted  to  the  court  for  trial,  and  the 
court,  after  hearing  the  evidence,  found  the  defendant  below  guilty 
of  the  trespass  in  manner  and  form  as  stated  in  the  declaration, 
and  assessed  damages  against  the  said  defendant. 

Several  errors  are  assigned;  one  of  them,  being  decisive  of  the 
case,  will  only  be  noticed.  It  is,  that,  on  overruling  the  demurrer 
to  the  plea  in  abatement,  the  court  should  not  have  permitted  the 
replication  to  be  filed,  but  should  have  given  judgment,  that  the 
writ  be  quashed. 

*  Wilson,  C.  J.,  did  not  sit  in  this  case. 
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This  was  manifestly  erroneous.  The  question  is  distinctly  set- 
tled by  this  court  in  the  case  of  McKinstry  v.  Fennoyer,  1  ycani. 
319.  It  is  there  held,  and  I  believe  it  is  the  doctrine  of  all  the 
books,  that  when  a  demurrer  to  a  plea  in  abatement  is  overruled, 
the  judgment  of  the  court  should  be,  that  the  writ  be  quashed;  that 
this  is  settled  law,  and  not  a  matter  for  the  exercise  of  discretion 
in  the  court. 

The  judgment  of  the  circuit  court  is  reversed  with  costs,  and 
judgment  entered  in  this  court,  that  the  writ  be  quashed. 

Judgment  reversed. 


Clakissa  Wken  v.  William  S.  Moss  et  al. 
[*  73]  Error  to  Peoria. 

1.  Wkit  of  error — parties  to.  A  husband  filed  his  bill  for  a  divorce  from 
his  wife,  a  divorce  was  decreed,  and  the  question  of  alimony  continued  to  the 
next  term  of  the  court.  Before  the  next  term,  the  husband  died,  and,  upon  mo- 
tion of  the  defendant's  counsel,  the  suit  was  abated  so  far  as  the  alimony  was 
concerned.  The  wife  subsequently  tiled  a  transcript  of  the  record  in  the 
Supreme  court,  and  a  motion,  founded  on  affidavit,  was  entered  by  her  counsel 
for  a  writ  of  error.  It  was  stated  in  the  afiidavit,  that  the  husband  left  by  will 
all  his  property,  after  paying  his  debts,  to  certain  persons,  naming  them;  that 
an  executor  was  appointed  and  took  upon  himself  the  office ;  that  two  individuals 
had  purchased  lauds  of  the  husband,  in  which  the  wife  had  not  relinquished  her 
right  oi  dower.  The  writ  was  issued,  making  all  these  per.<ons  parties  defend- 
ant. .  At  the  next  term  of  the  Supreme  court,  application  was  made  for  a  rule 
upon  the  defendants  to  join  in  error,  which  application  was  resisted,  on  the 
ground  that  a  writ  of  error  did  not  lie  in  the  case.  Held,  that  the  plaintiff  in 
error  was  entitled  to  the  writ,  and  that  the  proper  persons  were  made  parties  de- 
fendant by  reason  of  their  interest,  and  that  the  motion  should  be  allowed. 

3.  Same — same — general  rule.  The  general  rule  at  law  is,  that  the  writ  of  er- 
rer  does  not  lie  against  any  but  him  who  is  party,  or  privy  to  the  first  judgment, 
his  heirs,  executors,  or  administrators. 

3.  Same — lies  in  chancery.  Under  the  statute,  a  writ  of  error  may  be  brought 
on  a  decree  in  chancery. 

Motion  to  require  the  defendants  in  error  to  join  in  error.  At 
the  last  term  of  this  court,  the  plaintiff  in  error  filed  a  record  in  a 
case  in  chancery  in  which  Aquilla  Wren  was  complainant,  and 
Clarissa  Wren  defendant.  TTie  bill  was  for  a  divorce  for  the  mis- 
conduct of  the  wife,  and  a  decree  of  divorce  a  vinculo  rendered. 
A  motion  was  made  by  the  defendant  for  anew  trial,  which  motion 
was  overruled,  and  exceptions  taken. 

After  the  rendition  of  the  decree,  Aquilla  Wren  died.  Before 
his  death  he  made  a  will,  devising  two  hundred  dollars  to  each  of 
the  daughters  of  his  sister,  Sarah  Bobo,  and  the  remainder  of  his 
real  and  personal  property  to  his  brother,  Thomas  Wren.  Prior 
to  the  death  of  said  Wren,  and  before  the  decree  of  divorce,  he, 
said  Aquilla  "Wren,  sold  certain  land  to  William  S.  Moss 
[*  781  and  Smith  Frye,  in  which  his  wife,  the  said  Clarissa  Wren, 
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luid  not  relinquit^hed  her  dower.     These  facts  appeared  by  affida- 
vits liled  in  this  court. 

At  the  last  term  of  this  court,  the  plaintiff  in  error  filed  the  re- 
cord, and  obtained  a  scire  facias  and  order  of  publication  against 
-  the  defendants,  to  make  them  parties  to  the  writ  of  error.  The 
plaintiff  in  error,  at  the  present  term,  moved  for  a  rule  on  the  de- 
fendants to  join  in  error,  which  motion  was  resisted  bj  the  de- 
fendants. 

E.  N.  Powell,  for  the  plaintiff  in  error:  A  writ  of  error  is  a 
common  law  right,  and  lies  in  favor  of  a  party  who  has  been  ao-- 
grieved  by  an  error  in  the  proceedings  or  judgment  of  an  inferior 
court.     2  Bac.  Abr.  "  Error,"  448. 

The  writ  of  error  must  make  all  parties,  who  were  parties  to  the 
judgment,  or  if  they  be  dead,  then  their  executors  or  administra- 
tors. If  the  subject  of  suit  shall  concern  land,  and  the  party,  in 
whose  favor  the  judgment  or  decree  is  rendered,  be  dead,  then  it 
must  be  brought  against  those  that  may  be  interested  in  the  sub- 
ject matter.  Graham's  Pr.  940;  Barr  v.  Stevens,  1  Bibb,  292;  Por- 
ter V.  Rnmmery,  10  Mass.  64;  6  Comyn's  Dig.  "  Pleader"  (3  B. 
10,)  447;  3  Mad.  274;  Carr  v.  Callaghan,  3  Littell,  377;  2  Bac' 
Abr.  456,  460,  463. 

By  the  twelfth  section  of  the  act  concerning  dower,  (Rev.  Stat. 
199,)  the  wife,  if  divorced  for  her  fault  or  misconduct,  loses  her 
dower.  Consequently  the  devisees  and  the  purchasers  are  .inter- 
ested, and  should  be  made  parties.  If  the  decree  be  reversed,  then 
she  has  a  right  to  dower. 

H.  O.  Merriman,  for  the  defendants  in  error,  cited  2  Tidd's 
Pr.  1135;  2  Bac.  Abr.  363;  Green  v.  Watkins,  5  Peters'  Cond.  R. 
87;  1  Smith's  Ch.  Pr.  513. 

J.  B.  Thomas  followed  on  the  same  side.     A  writ  of  error  is  a 
writ  of  right  in  any  person  aggrieved,  or  whose  interests  are  affected 
by  the  decree.     But  what  is  the  decree,  in  this  case.     It  is 
a  decree  a  vinculo,  which  is  personal  to  the  parties,  and  [*  74] 
that  decree  has  been  affirmed  by  a  higher  power — by  the 
death  of  one  of  the  parties  to  the  decree. 

But  suppose  this  cause  to  be  remanded,  could  the  circuit  court 
act  in  the  case?  Certainly  not.  Greater  injustice  would  result 
to  the  heirs  of  Wren  by  a  reversal,  than  by  a  refusal  of  this  court 
to  open  the  case.     See  Gale's  Stat.  252. 

A.  Lincoln  concluded  the  argument  on  the  part  of  the  plaintiff 
in  error. 

ScATES,  J.*  At  the  May  term  of  the  Peoria  circuit  court,  1844, 
a  decree  was  made  dissolving  the  marriage  contract  between  Aquil- 

*PuRPLE,  J.,  having  been  of  counsel  in  the  court  below,  did  not  sit  in  this  case. 
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la  Wren,  complainant,  and  Clarissa  Wren,  defendant.  On  appli- 
cation of  the  defendant,  for  alimony,  an  interlocutory  order  was 
made,  directing  the  master  in  chancery,  to  enquire  into  the  value 
of  complainant's  property  and  yearly  increase  of  the  same,  after  the 
payment  of  his  debts,  and  also  the  amount  necessary  for  the  main- 
tenance of  the  defendant,  and  report  at  the  next  term,  to  which 
tlie  application  was  continued. 

At  the  October  term,  1844,  the  defendant  below,  the  plaintiff 
in  error,  filed  an  affidavit  of  the  death  of  complainant  since  the  last 
term  of  the  court;  and  on  her  motion,  it  was  ordered  that  so  far  as 
said  suit  was  then  pending,  it  do  abate. 

At  the  December  term,  1844,  of  this  court,  the  said  Clarissa 
Wren  filed  a  transcript  of  the  record  in  this  case;  and  upon  the 
affidavit  of  E.  JST.  Powell,  who  stated  that  A.  Wren  left  by  will,  all 
his  property,  after  paying  his  debts,  to  the  daughters  of  Sarah  Bobo, 
viz:  Nancy,  Letitia,  and  one  whose  name  is  unknown,  and  Thomas 
Wren. 

The  affidavit  further  stated  that  William  S.  Moss  was  appointed 
executor,  and  took  upon  himself  the  office — that  said  Moss  and 
Smith  Frye  had  purchased  lands  of  said  A.  Wren,  in  his  life- 
[*  75]  time,  in  which  said  Clarissa  had  never  relinquished  her 
right  of  dower;  and  that  the  daughters  of  Sarah  Bobo  re- 
side in  Ohio.  Her  attorney  moved  the  court  for  a  writ  of  error 
against  the  said  William  S.  Moss,  Smith  Frye,  Thomas  Wren, 

JSfancy  Bobo,  Letitia  Bobo  and Bobo.     The  writ  was  issued, 

and  at  this  term,  upon  showing  service  upon  the  residents,  and  pub- 
lication as  to  the  non  residents,  she  now  asks  a  rule  upon  the  de- 
fendants to  join  in  error. 

This  motion  is  resisted,  upon  the  ground,  that  no  writ  of  error 
lies  in  such  case,  because,  that  by  the  death  of  the  parties,  the  suit 
abates  as  to  the  subject  matter;  and  if  reversed,  it  cannot  be  re- 
tried. And  further,  that  error  does  not  lie,  against  those  who  may 
be  interested,  only,  in  the  consequences  of  a  suit,  but  who  have  no 
interest  in  the  subject  matter. 

The  general  rule  at  law  is,  that  the  writ  of  error  does  not  lie  against 
any,  but  him  who,  is  party,  or  privy  to  the  iirst  judgment,  his  heirs 
executors,  or  administrators.  2  Bac.  Ab.  456,  B.  Comyn's  Dig.  446, 
title  "Pleader;"  1  Bibb.  R.  292.  Yet,  there  are  exceptions,  as, 
when  an  action  is  brought,  against  A,  as  a  feme  sole,  when  she  is 
a  feme  covert,  and  she  pleads  issue,  as  a  feme  sole,  and  judgment 
is  given  against  her,  and  she  is  taken  in  execution,  she  and  her  hus- 
band may  bring  a  writ  of  error;  for  otherwise,  the  husband  may  be 
prejudiced  in  the  loss  of  the  society  and  comfort  of  his  wife,  and 
of  her  care  in  his  business  and  family;  and  he  hath  no  other  means 
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to  help  him.    2  Bac.  Abr.  460,  B.     So,  if  she  be  sued  with  otliers, 
he  may  join  with  them  in  error.     lb.  461,  B. 

In  Carr  v.  Callaglian^  3  Littell,  377,  the  court  intimate  strong- 
ly, that  they  would  so  frame  a  writ  of  error  in  a  chancery  cause, 
as  to  bring  all  the  parties  that  might  be  affected  by  the  reversal, 
before  them.  For  although  it  is  a  novel  practice,  introduced  by 
statute,  to  bring  writs  of  error  on  decrees  in  chancery,  when  an  ap- 
peal would  bring  up  the  whole  case,  yet  it  is  a  practice  long  in- 
dulged. Such  has  been  the  practice  here.  The  plaintiff  in  error 
complains,  that  she  has  been  injured  by  an  erroneous  de- 
cree. If  so,  she  ought  to  find  a  remedy  by  writ  of  error,  [^  761 
For  although,  by  the  death  of  the  complainant,  the  parties 
were  divorced,  and  no  further  proceedings  could  be  had,  yet  the 
mode  of  effecting  the  same  object  by  a  decree,  will,  if  erroneous, 
unjustly  deprive  the  plaintiff'  in  error  of  all  right  in  dower,  or  in- 
terest in  the  personalty.  It  is  plain,  therefore,  that  she  may  be 
greatly  aggrieved,  by  the  decree,  if  erroneous.  If  aggrieved,  she 
ought  to  tind  a  remedy  by  appeal  or  writ  of  error;  and  according 
to  our  practice,  either  mode  is  at  the  option  of  the  party,  wdiere 
title  to  realty  is  involved,  or  the  decree  or  judgment  in  other  ac- 
tions is  for  $20,  besides  costs.  If  not  for  that  sum,  then  error  only 
lies.  The  latter  is  the  case  here.  If  she  cannot  bring  error,  she 
is  remediless.  In  the  subject  matter  of  this  suit,  viz:  the  marriage 
contract,  noone,  surviving  the  complainant  below,  can  have  an  in- 
terest, for  it  is  at  an  end  by  his  death.  If  no  one  but  the  privies 
in  interest  in  the  suljject  matter  of  the  suit  can  be  made  defend- 
ants, then  no  error  lies.  But  the  executor  of  complainant  has  an 
interest  in  the  question  of  costs,  upon  the  reversal  of  this  decree. 
There  is  a  case  reported  in  5  Croke,  558,  somewhat  analogous  to 
this.  The  demandant  recovered  her  dower  and  damages,  and  died. 
By  her  death,  the  estate  recovered,  ceased;  but  the  defendant  was 
allowed  a  Avrit  of  error  against  her  executor  in  respect  of  the  dam- 
ages. 

But,  if  the  writ  was  allowed  against  the  executor  alone,  in  this 
case,  the  legatees  might  lose  their  legacies  and  bequests  in  propor- 
tion to  her  dower  and  thirds,  and  without  a  hearing;  for  the  effect 
of  tlie  reversal  would  be  to  restore  her  to  her  dower  and  thirds. 
So  it  is  with  purchasers,  without  relinquishment  of  dower,  being 
liable  to  have  a  claim  of  dower  preferred.  Thus  all  the  defendants, 
summoned  as  defendants,  have  an  interest  in  the  effects,  and  con- 
sequently of  a  reversal  of  this  decree.  We  are,  therefore,  of  opin- 
ion that  we  should  frame  such  a  writ  on  error  brought  on  a  decree 
in  chancery,  as  will  secure  the  interest  of  all  who  may  be  affected 
by  it,  while  it  affords  a  remedy  to  the  plaintiff'. 

Motion  for  rule  to  join  in  error,  allowed. 
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[*  77]  Young,  J.,  dissented:  I  dissent  from  the  opinion  of  the 
majority  of  the  court,  and  will,  in  a  few  words,  state  the 
reasons  for  tiiat  dissent.  This  was  a  bill  for  a  divorce  on  the 
ground  of  misconduct  in  the  wife;  the  decree  was  complete  in  the 
court  below,  before  the  death  of  the  complainant;  the  application 
for  alimony  on  the  part  of  the  respondent,  was  afterwards  suifered 
to  abate  on  her  own  motion,  and  the  suit  was  at  an  end.  There 
was  nothing  decreed  in  the  circuit  court,  but  simply  the  divorce  of 
the  parties  from  the  banns  of  matrimony.  This  was  a  matter  pure- 
ly personal  to  the  complainant  and  respondent,  and  where  no  right 
survives  to  the  representatives  of  the  deceased  complainant  in  re- 
spect to  the  subject  matter  of  the  decree.  I  have  not  been  able  to 
find  an  adjudged  case,  where  a  writ  of  error  has  been  allowed  in  a 
case  like  this.  A  writ  of  error  is  regarded  as  of  the  nature  of  the 
commencement  of  a  new  suit,  and  not  like  an  appeal,  the  continu- 
ance of  the  suit  already  commenced  and  prosecuted  to  judgment 
in  the  court  below.  The  sole  question  to  be  litigated  here,  relates 
exclusively  to  the  correctness,  or  otherwise,  of  the  decree  granting 
the  divorce;  although  the  rights  of  others  not  parties  to  the  origi- 
nal suit  may  be  seriously  affected,  injuriously  or  beneficially,  ac- 
cording to  the  decision  of  this  court  upon  the  writ  of  error.  Ought 
the  respondent,  therefore,  to  be  permitted  to  reverse  this  decree 
after  the  death  of  the  complainant,  by  prosecuting  a  writ  of  error 
to  this  court,  under  the  circumstances?     I  think  not. 

Motion  allowed. 


HoMEE  Ramsdell  et  al.  v.  John  Sigeeson  et  al. 
[*  78]  Error  to  Madison. 

1.  Assignment — cnM  followed.  The  principles  laid  clown  by  this  court,  in 
the  case  of  Howell  v.  Edgar,  3  Scam.  417,  in  regard  to  assignments,  recognized, 

2.  Same — subsequent  mndification.  A  subsequent  additional  agreement  to  a 
deed  of  assignment  to  be  valid,  must  be  with  the  consent  of  all  the  parties  to  the 
instrument. 

3.  ^kM^— preferring  creditors.  A  failing  debtor  may  prefer  one  or  more  of 
his  creditors,  by  deed  of  assignment,  if  properly  executed,  and  without  fraud; 
but  if  the  deed  contain  a  condition  of  release,  without  provision  for  full  pay- 
ment of  the  demands  of  his  creditors,  it  will  be  fraudulent  and  void  in  regard 
to  all  such  creditors  as  are  not  parties  to  it,  and  they  may  proceed  to  judgment 
and  execution,  as  though  no  such  assignment  had  been  made,  as  long  as  the 
property  remains  in  the  possession  of  the  assignors  or  assignees  of  such  an  as- 
signment, (a) 

Cases  Citing  Text.  which  provides  for  release  of  assignor 

{a)  Section  13  of  statute  of  1877  [L.  without  making  full  payment  to  his 

1877  p.  116,  May  22,  July  1 ;   S.  &  C.'s  creditors  is  void  as  to  all  creditors  not 

Stats.,  Insolvents,  ch.72,  §  49;  Coth-  parties  to  it.     Conkling  v.  Carson,  11 

ran's   Stats.   (1885)   page   121]    makes  111.503,508.     See  notes  to  Ho^well  o. 

preferences  contanied   in   assignment  Edgar,  3  Scam.  (ed.  of  1885)  417. 
void.     Held  in  1850,  that  assignment 
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This  was  a  case  of  a  trial  of  the  right  of  property,  in  the  Madi- 
son circuit  court,  at  the  September  term,  1842,  before  the  Hon. 
Sidney  Breese  and  a  jury.  The  plaintiffs  in  error  were  plaintiffs 
in  the  court  below.  The  jury  returned  a  verdict  in  favor  of  the 
defendants,  and  the  court  rendered  a  judgment  thereon. 

The  proceedings  in  the  court  below,  are  set  out  in  the  opinion 
of  the  court. 

E.  Keating,  for  the  plaintiffs  in  error,  submitted  the  following 
points  and  authorities:  Every  assignment  must  be  absolute,  and 
unconditional.  Grover  v.  Wakemau,  11  Wend.  189;  Hyslop -y. 
Clark,  14  Johns.  458. 

An  assignment  containing  a  provision  making  a  preference  to 
certain  creditors  in  the  distribution  of  the  assigned  property,  to 
depend  upon  the  execution  by  them,  of  a  release  to  the  debtor  of 
all  claims  against  him  is  void.  Grover  v.  Wakeman,  11  Wend. 
187;  Kev.  Stat,  of  1833,  313;  Brown  v.  Knox,  6  Missouri,  302, 
307,  310,  311,  312,  313,  314;  Atkinson  v.  Jordan,  5  Ohio,  293; 
Grover  v.  Wakeman,  11  Wend.  187. 

An  assignment  void  in  part,  is  void  in  toto.  Wakeman  v.  Gro- 
ver, 4  Paige,  24;  Hyslop  v.  Clark,  14  Johns.  458;  Austins.  Bell, 
20  Johns.  442. 

When  a  deed  is  altered  in  a  point  material,  by  a  party  inter-  P  79j 
ested,  without  the  assent  of  all  parties  in  interest,  the  deed  be- 
comes void.  Jackson  v.  Malin,  15  Johns.  293;  1  Rolle's  Abr.  40; 
Winscombe  v.  Piggott,  3  Dyer,  261;  Markhan  v.  Gonaston,  Cro. 
Eliz.  326;  Piggott's  case,  11  Coke,  26;  2  Pothier,139, 140;  Hatch  v. 
Hatch,  9  Mass.  297;  Holbrook  v.  Tirrell,  9  Pick.  205;  Chapman 
y.  Whitmore,  23  do.  235. 

The  operation  of  a  deed  once  executed  and  delivered,  cannot  be 
added  to  or  diminished  by  a  portion  of  the  parties  without  the 
consent  of  all  tlie  parties  thereto.  Peters' Dig.  title  "Deed;" 
Minot's  do.  same  title;  Miller  v.  Gore,  20  Pick.  37. 

A  deed  fraudulent  in  fact  is  void,  and  incapable  of  confirmation. 
Murray  v.  Kiggs,  15  Johns.  571. 

IST.  D.  Strong,  for  the  defendant  in  error:  The  law  cited  by 
counsel  is  good,  but  it  has  no  application  to  the  present  case. 
The  question  to  be  determined  is,  whether  under  the  circumstan- 
ces of  the  case,  the  assignment  having  been  executed,  and  the 
goods  sold  to  the  defendants  in  error,  the  assignment  is  sufficient 
to  protect  such  purchasers.  The  power  of  the  attorney,  under 
which  the  assignees  acted,  was  sufficient  to  autliorize  the  sale,  and 
the  sale  is  therefore  good.     Grover  v.  Wakeman,  11  Wend.  189. 

The  assignment  is  good  until  attacked.     We  deny  that  the  in- 
'  strument  cannot  l)e  modified.     It  may  be  done  by  consent  of  par- 
ties without  avoiding  the  deed.     The  amendment  affects  their  in- 
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terest,  they  relax,  give  up  rights  already  secured  to  them.  The 
iiiodiiication  was  intended  for  the  beneht  of  creditors  generally. 
Murray  v.  Riggs,  15  Johns.  517. 

Admitting  the  assignment  good  until  attacked,  the  sale  under 
it  is  good.  It  was  not  a  question  in  the  court  below,  whether  tJie 
assignment  was  good  under  all  circumstances.  Long  before  the 
judgment  in  favor  of  the  plaintifts  in  error,  was  rendered,  the  as- 
signment was  rendered  unobjectionable  as  to  creditors.  If  rights 
were  divested,  it  was  of  those  whose  interest  were  to  be  affected; 
they  only  could  complain;  the  plaintiffs  could  not. 

[*  80]  Young,  J.*  This  was  a  trial  of  the  right  of  certain 
property  which  was  in  the  possession  of,  and  claimed  by 
John  Sia'erson  and  Enos  H.  Harrison,  and  which  had  been  levied 
upon  by  the  sheriff  of  Madison  county  as  the  property  of  Reuben 
Gerry  and  Royal  Weller,  at  the  suit  of  Homer  Ramsdell  and  oth- 
ers, by  virtue  of  an  execution  issued  on  a  judgment  obtained  in 
the  municipal  court  of  the  city  of  Alton,  against  the  said  Gerry 
and  Weller. 

A  trial  before  the  sheriff  was  waived  by  the  parties,  and  a  trial 
had  in  the  circuit  court  of  Madison  county,  on  the  following  agree- 
ment, to  wit: 

"  It  is  hereby  agreed  in  this  cause,  that  Homer  Ramsdell  and 
others  obtained  a  judgment  in  the  municipal  court  of  the  city  of 
Alton,  and  issued  an  execution  thereon  against  Reuben  Gerry  and 
Royal  Weller,  and  levied  upon  the  property  claimed  by  the  plain- 
tiffs, John  Sigerson  and  Enos  H.  Harrison,  which  property  was 
purchased  by  the  said  plaintiffs,  in  good  faith  and  for  a  good  and 
valuable  consideration  as  the  sum  of  $6136.95,  from  Samuel  G. 
Bailey,  Solomon  E.  Moore  and  Enos  H.  Harrison,  assignees  of  the 
said  Gerry  &  Weller,  for  the  benelit  of  creditors  therein  named, 
among  whom  are  the  said  plaintiffs;  that  said  plaintiffs  were  cred- 
itors to  Gerry  &  Weller  in  the  sum  of  $6136.95,  and  that  the 
property  so  purchased  from  the  assignees,  Was  in  liquidation  of 
that  debt, 

"  It  is  further  agreed,  that  the  assignees  had  full  possession  of 
the  property  under  the  assignment  long  before  the  judgment 
aforesaid  was  obtained,  and  that  said  property  had  been  transferred 
to  the  plaintiffs  before  said  judgment  was  rendered. 

"  It  is  further  agreed,  that  the  only  question  to  be  decided  by 
the  court  in  this  case,  is,  whether  the  assignment  made  by  the 
said  Reuben  Gerry  and  Royal  Weller  to  the  said  Samuel  G.  Bai- 
ley, Solomon  E.  Moore  and  Enos  H.  Harrison  is,  in  law,  up- 
[*  81]  on  the  face  of  it,  a  valid,  or  a  void  assignment  it  being  ad- 

*  Wilson,  C.  J.,  did  not  sit  in  this  case. 
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mitted  that  said  assignment  is  duly  executed,  and  that  tlie  said 
Gerry  and  AVeller  have  creditors  that  may  take  an  interest,  and 
that  have  taken  an  interest  under  the  assignment.  If  the  court 
shall  be  of  opinion,  that  the  assignment  aforesaid  is  valid  in  law 
upon  its  face,  then  a  verdict  is  to  be  rendered  for  the  plaintiffs, 
Sigerson  &  Harrison;  but  if  the  court  shall  be  of  opinion,  from 
the  face  of  the  assignment,  that  it  is  void  in  law,  then  the  verdict 
is  to  be  found  for  the  defendants." 

The  deed  of  assignment  referred  to  in  the  agreement  is  tri  'par- 
te; was  executed  on  the  13th  day  of  December,  A.  D.  1837,  by 
Reuben  Gerry  and  Royal  Weller  as  assignors,  by  Samuel  G.  Bai- 
ley, Solomon  E.  Moore  and  Enos  H.  Harrison  as  assignees,  and  by 
Walworth  &  Co.  and  Geo.  Holton  as  creditors  of  the  assignors;  is 
in  the  usual  form,  conveying  all  the  property  of  the  assignors, 
real,  personal  and  mixed,  for  the  benelit  of  their  creditors^  with 
the  exception  that  it  contains  a  clause  of  release  in  the  following 
words,  to  wit: 

"And  the  said  persons,  commercial  houses  and  corporations, 
parties  hereto  of  the  third  part,  and  each  and  every  of  them,  for 
the  consideration  heretofore  expressed,  do  for  tliemselves  and  their 
respective  executors,  administrators  and  assigns,  and  co-partners 
in  business  except  the  said  assignment  and  dividends,  that  tliey 
may  respectively  receive  under,  and  by  virtue  of  the  same,  in  full 
satisfaction  and  discharge  of  all  aiid  singular,  their  several  and  re-' 
spective  claims  and  demands  against  the  said  Reuben  Gerry  and 
Royal  Weller,  whether  the  same  are  now  due,  or  not  due,  and  of 
all  claims  and  demands,  which  they  as  aforesaid,  may  heraafter 
have,  in  consequence  of  any  pre-existing  acceptance,  indorsement, 
suretyship,  or  liability,  by  them  respectively  made  or  assumed  for 
their  account;  and  they,  the  respective  persons,  the  parties  hereto 
of  the  tliird  part,  in  consideration  of  the  premises,  do  severally,  as 
aforesaid,  release  and  discharge  the  said  Reuben  Gerry  and  Royal 
Weller,  their  heirs,  executors  and  administrators,  of,  and  from  all, 
and  singular  demands,  which  they,  or  either,  or  any  of  them 
now  liave,  or  by  any  possibility  from  the  existing  state  of  [*  821 
things  may  have  hereafter,  on  the  said  Reuben  Gerry  and 
Royal  Weller,  or  their  legal  representatives." 

Subsequently,  on  the  15th  day  of  February,  A.  D.  1838,  the  as- 
signors and  assignees  made  an  additional  agreement,  without  the 
concurrence  and  assent  of  Walworth  &  Co.,  and  Geo.  Holton,  which 
was  annexed  to,  and  intended  as  a  modification  of  the  original  deed 
of  assignment,  but  which  does  not,  in  its  terms,  vary  or  destroy 
tlie  clause  of  release  before  referred  to. 

Upon  the  foregoing  agreement  and  statement  of  facts,  the  cir- 
cuit court  decided  that  the  right  of  property  was  in  the  plaintiffs, 
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Sigerson  &  Harrison,  and  not  subject  to  the  execution  of  the  de- 
fendants. The  defendants,  Homer  liamsdell  and  others,  then  moved 
the  court  for  a  new  trial,  for  the  following  reasons  to  wit: 

1.  Because  the  decision  of  the  court  is  contrary  to  law,  and  the 
testimony  produced; 

2.  Because  the  court  decided  that  the  assignment  produced  was 
va.lid,  when  in  law  it  was  not; 

3.  Because  the  court  decided  that  the  addition  made  to  the  as- 
signment on  the  15th  of  February,  1838,  created  a  new  deed  of 
assignment  of  the  one  dated  December  13th,  1837,  to  which  the 
additional  agreement  was  annexed ;  and 

4.  Because  the  court  permitted  the  addition  made  to  the  deed 
of  assignment,  to  be  read  in  evidence. 

The  motion  was  overruled,  a  judgment  rendered  against  Homer 
Ramsdell  and  others  for  costs,  and  an  exception  taken  to  the  opin- 
ion of  the  court. 

The  plaintiffs  in  error  now  prosecute  their  writ  of  error  to  this 
court,  and  assign  for  eri'or  the  following  causes,  to  wit: 

1.  The  circuit  court  decided  for  the  claimants,  when  the  decision 
should  have  been  for  the  plaintiffs  in  the  execution; 

2.  The  decision  of  the  court  is  contrary  to  the  evidence; 

3.  The  court  erred  in  deciding  that  the  addition  made  to  the 
assignment  on  the  13th  of  February,  1838,  created  a  new  assign- 
ment of  that  date; 

4.  Tlie  court  erred  in  admitting  the  addition  made  to  the  assign- 

ment to  be  given  in  evidence;  and 
["  83]       5.  The  court  erred  in  refusing  to  grant  a  new  trial. 

Whether  Sigerson  <k  Harrison  would  have  been  protected 
in  their  purchase  from  the  assignees  of  Gerry  and  Weller,  as  pre- 
ferred creditors,  or  as  innocent  purchasers  for  a  valuable  considera- 
tion, in  the  absence  of  any  agreement  in  the  court  below,  is  not 
now  a  question  properly  before  us. 

The  question,  as  submitted  by  the  agreement  is,  whether  the  as- 
signment of  Gerry  and  Weller  is  a  valid  instrument  in  law,  upon 
the  face  of  it,  or  fraudulent  and  void  as  to  such  creditors  as  have 
not  become  parties  to  it. 

We  think  the  principles  involved  in  this  question,  fully  settled 
by  the  case  of  Howell  v.  Edgar,  3  Scam.  417,  et  seq.,  and  the  au- 
thorities there  cited,  and  that  no  additional  argument  is  necessary 
to  elucidate  or  enforce  the  correctness  of  that  decision. 

The  original  assignment  contains  a  clause  of  release  to  the  as- 
signors,  and  the  subsequent  agreement,  intended  as  a  modification, 
even  if  it  had  been  signed  and  assented  to  by  Walworth  &  Co.,  and 
Geo.  Holton,  which  we  consider  essential  to  its  validity,  does  not 
change  the  original  assignment  in  this  respect;  and  although  the 
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rio-ht  of  a  failing  debtor  to  prefer  one  or  more  of  his  creditors  by 
deed  of  assignment,  if  properly  executed  and  without  fraud,  is  fully 
recognized  as  law  by  this  court;  still,  if  it  contains  a  condition  of 
release  without  provision  for  full  payment  of  the  demands  of  his 
creditors,  it  will  be  considered  fraudulent  and  void  in  regard  to  all 
such  creditors  as  are  not  parties  to  it,  and  will  not  prevent  them 
from  proceeding  to  judgment  and  execution,  as  though  no  such 
assignment  had  been  made,  as  long  as  the  property  remains  in  the 
possession  of  the  assignors  or  assignees  of  such  an  assignment. 

For  these  reasons,  we  think  that  the  assignment  in  this  case,  was 
upon  the  face  of  ,it,  fraudulent  and  void  in  law,  as  against  the  plain- 
tiffs in  error,  who  were  not  parties  to  it,  and  that  the  circuit  court 
erred  in  deciding  in  favor  of  the  claimants,  Sigerson  &  Harrison, 
in  the  first  instance,  and  afterwards,  in  overruling  the  motion  of 
the  defendants  below,  for  a  new  trial. 

Judgment  reversed  with  costs,  and  the  cause  remanded  [-  84] 
with  instructions  to  the  circuit  court  to  render  judgment  in 
favor  of  the  plaintiffs  in  error  in  conformity  with  this  opinion. 

Judgvxent  reversed. 


Daniel  S.  Hisingek  et  at.  v.  Owen  Cheney. 
~"rror  to  McLean. 

1.  CoNTKACT — performance  excused — ichen.  The  law  is  well  settled,  that  he 
who  prevents,  or  dispenses  with  the  performance  of  a  condition,  cannot  take  ad- 
vantage of  the  non-perl'ormance.  It  is  equally  well  settled,  that  where  there  are 
niutiuil  conditions  to  be  performed,  and  one  of  the  parties  has  incapacitated  him- 
self from  a  performance  on  his  part,  which  condition  was  the  consideration  of 
the  promise  to  be  performed  bjahe  other,  that  such  incapacity  will  dispense  with 
j)erformance,  or  an  ofler  to  perform,  by  the  other  party  to  the  contract.    («) 

Assumpsit  in  the  McLean  circuit  court,  brought  by  the  defend- 
ant in  error  against  the  plaintiffs  in  error.  The  cause  was  tried  at 
the  September  term,  1845,  before  the  Hon.  Saiutiel  H.  Treat,  with- 
out the  intervention  of  a  jury.  Judgment  was  then  rendered  in 
favor  of  the  plaintiff'  below,  for  the  sum  of  $101.25. 

A  history  of  the  case  appears  in  the  opinion  of  the  court. 

A.  Lincoln,  for  the  plaintiffs  in  error,  contended  that  the  main 
point  in  the  case  was,  whether  the  injunction  issued  was  not  a  suffi- 
cient excuse  for  Eisinger  and  Nye's  failure  to  perform,  so  as  to  save 
the  forfeiture  of  the  note.     He  cited  1  U.  S.  Dig.  540,  §  66. 

Cases  Citino  Text.  vents  the  happening  of  a  condition  sub- 

{n)    To  be  legal,  sum  agreed  to  be  sequent,  can  not  take  advantage  of  its 

paid  as  liquidated  damages,  must  be  non-happening.     City  of  Chicago  ».  C. 

reasonable,  not  oppressive.     Lyon  «.  &  W.  I.  R.  Co.,  105  111.  73,  90. 
Blair,  8;3  111.  33,  40.     Party  who  pre- 
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J.  T.  Stuakt  and  B,  S.  Edwards,  for  the  defendant  in  error. 

Young,  J.*  This  -was  an  action  of  assumpsit,  brouglit  by  Owen 
Cheney  against  Ricinger  and  Is  ye  to  the  September  term, 
[*  85j  184:5,  of  the  McLean  circuit  court,  and  the  damages  hiid  at 
three  hundred  dolhirs.  The  declaration  contains  two  counts: 
the  first  on  a  pronnssory  note  made  by  Eisinger  and  Nye  to  Owen 
Cheney,  for  tJie  sura  of  one  hundred  dollars,  dated  at  Bloomington 
the  31st  day  of  May,  18-45,  and  payable  one  month  aftei-date;  and 
the  second  for  the  sum  of  one  hundred  dollars,  for  interest  upon, 
and  for  the  forbearance  of  divers  large  sums  of  money,  etc.,  before 
that  time  lent  and  advanced  to  the  defendants,  etc. 

The  defendants  Risinger  and  Nye  pleaded  no7i  assu?npsit,  and 
issue  being  joined  to  the  country,  the  cause  was  submitted  to  the 
court  for  trial,  without  the  intervention  of  a  jury,  it  being  agreed 
by  the  parties,  that  all  matters  of  defence  which  could  be  given  in 
evidence  under  special  pleas,  should  be  admitted  without  objection, 
under  the  plea  of  7i07i  assumpsit. 

The  plaintiff,  Cheney,  then  read  in  evidence  to  the  court,  the 
promissory  note  described  in  the  first  count  of  his  declaration,  and 
rested  his  case.  The  defendants,  E-isinger  and  Nye,  then  intro- 
duced Zera  Patterson  as  a  witness,  who  testified,  that  the  said  note, 
at  the  time  of  its  execution,  was  deposited  with  him,  to  be  de- 
livered to  the  plaintiii",  Cheney,  in  the  event  that  Risinger  and 
Nye  should  fail  to  comply  with  their  part  of  a  contract  entered 
into  between  the  plaintiff  and  defendants,  on  the  same  day  the 
note  was  given,  for  the  purchase  of  a  mill,  machinery,  and  steam 
engine,  by  the  defendants  from  the  plaintiffs;  and  that  upon  the 
maturity  of  the  note,  he  had  delivered  it  to  the  attorney  of  the 
plaintiff,  without  any  further  permission  from  the  defendants.  The 
defendants  then  produced  and  read  in  evidence  a  bond  executed  by 
the  plaintiff  to  the  defendants,  in  the  penalty  of  $200,  dated  May 
31,  1845,  with  the  following  condition,  to  wit:  tliat  if  the  said 
Risinger  and  Nye  shall,  on  or  before  the  first  day  of  July  next 
(1845),  make,  execute,  and  deliver  to  the  said  Owen  Cheney,  his 
heirs  and  assigns,  a  good  and  snflicient  warranty  deed  in  fee  simple 
to  nine  acres  of  land,  free  from  all  incumbrances  whatsoever;  which 
said  nine  acres  of  land  is  near  to  the  town  of  Pehin,  in 
[*  86]  Tazewell  county,  and  was  formerly  owned  by  Daniel  Dillon; 
and  shall  also  execute  to  the  said  Owen  Cheney  their  prom- 
issory notes  as  follows:  One  note  for  $50,  payable  the  18th  day  of 
November,  1845;  one  note  for  the  snm  of  $50,  payable  in  twelve 
months  from  the  date  thereof;  one  note  for  $50  payable  in  thirteen 
months;  one  note  for  $75,  payable  in   twenty-four   months,  and 

*  Wilson,  C-  J.,  and  Justices  Lockwood  and  Caton  did  not  sit  in  lliis  case. 
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one  note  for  $75,  payable  in  twenty-iive  months,  from  the  said 
date;  and  shall  also  deposit  with  the  said  Cheney,  as  collateral 
security,  to  secure  the  payment  of  the  notes  aforesaid,  a  note 
against  Daniel  M.  Bailey  for  ^250,  due  on  the  18th  day  of  Novem- 
ber, 1845;  and  shall  also  execute  to  said  Cheney,  a  bond  bindino- 
themselves  to  pay  in  two  years  from  the  1st  day  of  May,  1845,  the 
principal  and  interest  due  by  said  Cheney,  on  a  mortgage  executed 
by  him  to  the  State  bank  of  Illinois,  for  the  sum  of  $500,  with  in- 
terest from  the  1st  day  of  July,  1845;  which  said  mortgage  debt 
is  secured  by  a  mortgage  upon  the  tract  of  land  in  McLean  county, 
upon  which  said  steam  mill  now  stands,  together  with  other  tracts 
of  land  in  said  county;  then  and  in  that  case,  Cheney  shall  allow 
said  Eisinger  and  Nye,  at  their  own  expense,  to  erect  for  him  the 
said  steam  mill,  and  all  the  machinery  pertaining  thereto,  in  the 
same  condition  the  same  now  is,  upon  the  said  nine  acres  of  land 
near  Pekin,  as  aforesaid ;  and  allow  the  said  Kisinger  and  Nye  to 
use  and  occupy  said  mill  and  machinery  without  charge  or  rent  for 
the  term  of  two  years  from  the  1st  day  of  July,  1845;  and  if  the 
said  Risinger  and  Nye  shall  well  and  truly  pay,  or  cause  to  be 
paid,  the  said  bank  mortgage  with  accruing  interest  thereon  ac- 
cording to  the  conditions  of  the  bond  herein  before  described,  as 
hereafter  to  be  executed  by  the  said  Risinger  and  Nye,  to  said 
Cheney;  and  if  the  said  Risinger  and  Nye  shall  also  fully  comply 
on  their  part  as  herein  before  mentioned,  then  the  said  Cheney 
shall  make,  execute,  and  deliver  to  the  said  Risinger  and  Nye  a 
good  .and  sufficient  deed  to  the  said  nine  acres  of  land,  together 
with  said  mill  and  machinery  to  be  erected  thereon.  Now,  if,  upon 
the  compliance  of  the  said  Risinger  and  Nye  with  all  the  condi- 
tions aforesaid  on  their  part  to  be  kept  and  performed,  the 
said  Cheney  shall  fully  comply  with  the  conditions  ou  his  [*  87] 
part  to  be  kept  and  performed,  then,  and  in  that  case,  this 
obligation  to  be  void,  otherwise  to  become  absolute. 

(Signed)         Owen  Cheney,"  [seal.] 

The  defendants  next  read  in  testimony  a  letter  from  Cheney  to 
Risinger,  dated  July  10th,  1845,  which  is  as  follows:  "  Sir — 
.  Agreeably  to  arrangements,  I  went  and  saw  Mr.  Vanscoyac,  and 
I  got  him  to  go  and  see  them  men,  and  they  say  they  M'on't  let  the 
mill  go,  until  they  have  as  much  land  mortgaged,  as  is  unincum- 
bered of  theirs;  and  I  am  going  to  see  one  of  my  brothers,  and 
see  if  he  won't  mortgage  his  land  and  take  the  obligation  from  you, 
and  I  think  I  can  make  the  arrangements,  and  if  I  can  I  will  let 
you  know  all  about  it  in  four  or  five  days.  I  saw  Mr.  Gibbs,  and 
I  am  satisfied  that  their  engine  can  be  had  for  two  hundred  dollars, 
the  young  man  said  he  would  advise  his  father  to  take  that  price. 
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I  will  write  as  soon  as  I  can  ascertain  what  can  be  done,  which  will 
be  in  four  or  live  days  at  the  farthest. 

(Signed,)  Owen  Cheney." 

The  defendants  then  read  in  evidence  to  the  court,  tlie  record  of 
the  proceedings  in  the  chancery  suit  in  the  said  circuit  court,  in 
which  William  H.  Thompson  was  complainant,  and  the  said  Owen 
Cheney,  and  one  Thomas  Cheney  were  defendants,  by  which  it  ap- 
peared that  for  certain  reasons  mentioned  and  set  forth  in  the  bill 
of  complaint  of  the  said  Thompson,  the  said  Owen  Cheney,  Thom- 
as Cheney,  and  any  purchaser  or  purchasers,  agents,  attorneys  or 
workmen  under  them,  were  perpetually  enjoined  from  the  tearing 
down,  or  removal  of  the  said  mill,  machinery,  etc.,  until  the  de- 
cree made  in  the  said  chancery  suit  should  be  complied  with  by 
the  said  Owen  and  Thomas  Cheney. 

The  defendants  then  called  William  H.  Thompson  as  a  witness, 
who  testitied  that  he  was  complainant  in  the  said  suit  in  chancery, 
that  Mr.  Yanscoyac  called  upon  him  before  the  injunction  was  ap- 
plied for,  but  upon  the  same  day  on  which  the  bill  was  filed,  and 
wanted  to  know  if  Cheney  could  not  make  some  arrange- 
[*  88]  ment  with  him,  by  which  he,  the  complainant,  Thompson, 
would  suffer  the  said  mill  to  be  removed. 

He  also  testified  that  afterwards,  on  the  3d  day  of  July,  Cheney 
called  upon  witness,  and  made  several  proposals  to  witness,  to  in- 
duce him  to  suffer  said  mill  to  be  moved,  but  that  witness  had 
never  given  his  consent  thereto. 

The  plaintiff  tlien  called  Yanscoyac  as  a  witness,  who  testified, 
that  Cheney  did  not  send  him  to  see  William  li.  Thompson,  but 
that  witness  went  voluntarily,  having  first  told  Cheney  that  he  was 
going  for  that  purpose. 

Buck,  a  witness,  also  produced  and  sworn  on  the  part  of  the 
plaintiff,  testified  that  on  the  3d  day  of  July,  when  the  defendant, 
Kisinger,  went,  as  witness  understood,  to  procure  the  mill,  Avitness 
heard  the  plaintiff,  Cheney,  tell  Kisinger  that  he  could  not  have  the 
mill,  because  his  papers  were  not  according  to  contract;  and  that 
Risinger  answered  that  he  believed  that  they  were  not;  that  he  had 
forgotten  to  bring  one  of  them,  or  words  to  that  effect. 

The  defendants  then  introduced  Gridley  as  a  witness,  who  testi- 
fied that  the  note,  in  the  declaration  described,  was  given  in  con- 
sideration of  the  execution  of  the  bond  by  the  plaintiff,  and  that  it 
was  deposited  with  Patterson,  to  be  delivered  to  witness  Gridley, 
for  the  plaintiff  Cheney,  if  the  defendants  did  not  comply  with  the 
terras  of  the  contract:  and  if  they  did  comply,  it  was  to  be  deliv- 
ered up  to  the  defendants. 

This  was  all  the  evidence  in  the  case,  the  defendants  not  offer- 
ing to  prove  on  their  part  either  performance,  or  an  offer  to  per- 
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form,  and  the  plaintiffs  proving  no  damages  sustained  by  reason  of 
said  non-performance. 

Upon  this  evidence,  the  court  found  the  issue  for  the  plaintiff, 
and  gave  judgment  thereon  against  tlie  defendants,  Risinger  and 
Nye,  for  the  sum  of  one  hundred  and  one  dollars  and  twenty-five 
cents  in  damages,  and  costs  of  suit.  ~ 

From  this  judgment  the  defendants,  Risinger  and  Nye,  have 
prosecuted  a  writ  of  error  to  this  court,  and  now  assign  the  follow- 
ing as  causes  of  error,  to  wit: 

1.  The  circuit  court  erred  in  not  deciding,  that  the  in-  P  891 
junction   which  restrained    the   plaintiffs  and    defendants 

from  removing  the  mill,  was  a  sutlicient  exciise  for  the  non-perfor- 
mance of  the  contract  by  the  defendants;  and 

2.  That  the  judgment  of  the  court  below  should  have  been  for 
the  defendants,  and  not  for  the  plaintiff'. 

It  appears  from  the  evidence  in  this  case,  that  the  note  sued  upon 
was  given  in  the  nature  of  liquidated  damages,  and  deposited  in 
the  hands  of  a  third  person,  to  be  delivered  to  the  plaintiff,  Cheney, 
if  the  defendants,  Risinger  and  Nye,  should  fail  to  comply  with 
their  part  of  the  contract,  and  the  defence  set  up  by  the  defend- 
ants, to  avoid  a  recovery  upon  it,  is  failure  of  consideration.  The 
contract  was  executory,  and  was,  by  the  agreement  of  the  parties, 
to  have  been  executed  by  Risinger  and  Nye,  on  or  before  the  1st 
day  of  July,  1845.  They  did  not  perform,  or  offer  to  perform,  but 
allege  by  way  of  excuse,  that  they  were  prevented  from  availing 
themselves  of  the  benefit  of  the  contract,  by  reason  of  the  injunc- 
tion which  had  restrained  the  removal  of  the  mill,  and  in  conse- 
quence of  which,  and  the  decree  in  the  said  suit  in  chancery,  the 
plaintiff  had  become  incapacitated  from  complying  with  his  part 
of  the  contract. 

It  was  contended  at  the  hearing  on  the  part  of  the  plaintiff,  that 
as  the  defendants  had  knowledge  of  the  existence  of  the  mortgage 
to  the  bank,  and  had  themselves  agreed  to  execute  a  bond  to  the 
plaintiff"  for  the  payment  of  the  principal  and  interest,  due  by  the 
mortgage,  in  two  years  from  the  1st  day  of  May,  1845;  and  that 
as  the  injunction,  which  prevented  the  removal  of  the  mill,  was 
the  consequence  of  that  mortgage,  and  occasioned,  also,  by  the  in- 
tention of  the  parties  to  remove  the  mill  from  the  lands  thus  mort- 
gaged, and  that  as  the  defendants,  by  paying  the  money  due  to  the 
bank,  could  at  any  time  have  released  the  mill  from  the  incum- 
brance upon  it,  they  could  not  rightfully  insist  that  the  plaintiff 
was  in  default;  ancl  that,  consequently,  they  were  not  discharged 
from  their  liability  for  not  having  performed,  or  offered  to  perform 
their  part  of  the  contract. 
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This  position  is  not  tenable.  Kisinger  and  Nye  did  not  as- 
sume the  debt  of  Cheney  at  the  bank,  so  as  to  take  upon 
[*  90j  themselves  the  burthen  of  discharging  the  land  from  the 
incumbrance  of  the  mortgage;  and  had  no  reason  to  expect 
that  any  difficulty,  growing  out  of  the  conduct  of  Cheney,  would 
have  prevented  the  removal  of  the  mill  at  the  time  limited  by  the 
contract.  They  were  to  execute  a  bond  to  Cheney  to  pay  the  prin- 
cipal and  interest  accruing  on  the  mortgage  debt  to  the  bank,  in 
two  years  from  the  1st  of  July,  184:5;  but  were  not  answerable  for 
the  consequences,  when  the  injunction  was  first  obtained,  or  sub- 
sequently, when  it  was  made  perpetual. 

They  had  a  right,  therefore,  to  insist  that  the  consideration  for 
which  the  note  in  question  was  given,  had  entirely  failed,  and  that 
no  recovery  could  be  had  upon  it.  The  letter  of  the  plaintiff  to 
the  defendant,  Risinger,  of  July  18th,  1845,  shows  that  he  was  en- 
deavoring to  remove  the  injunction  by  procuring  his  brother  to 
mortgage  his  lands,  and  to  take  obligations  from  the  defendants; 
and  that  he  did  not  consider  the  defendants  bound  to  deliver  those 
obligations  until  this  difficulty  was  removed;  and  the  testimony  of 
Thompson  amply  justifies  this  conclusion. 

The  law  is  well  settled,  tliat  he  who  prevents,  or  dispenses  with 
the  performance  of  a  condition,  cannot  take  advantage  of  the  non- 
performance. And  it  is  equallj^  well  settled,  that  where  there  are 
mutual  conditions  to  be  performed,  and  one  of  the  parties  has  in- 
capacitated himself  from  a  performance  on  his  part,  which  con- 
dition was  the  consideration  of  the  promise  to  be  performed  by  the 
other,  that  such  incapacity  will  dispense  with  performance,  or  an 
offer  to  perform,  by  the  other  party  to  the  contract.  2  Bibb,  218; 
Williams  v.  IL  S'  Baiik,  2  Peters,  102;  1  Bil)b,  380;  2  do.,  431; 
3  J.  J.  Marshall,  690;  Seymour  v.  Bennett,  14  Mass,  266;  Bad- 
lain  V.  Tucker,  1  Pick.  287. 

We  are  therefore  of  opinion,  that  as  both  the  parties  were  pre- 
vented from  performing  their  several  undertakings  to  each  other, 
by  reason  of  the  injunction  which  was  issued  at  the  suit  of  Thomp- 
son, that  Cheney  is  to  be  regarded  as  the  person  in  default,  by 
having  permitted  the  continuance  of  the  injunction  and  de- 
P  91]  cree,  so  as  to  prevent  the  removal  of  the  mil],  that  the  con- 
sideration of  the  note  has  failed,  and  that  Cheney  ought  not 
be  permitted  to  recover  upon  it  against  the  defendants,  Kisinger 
and  Nye.     Judgment  reversed,  with  costs. 

Judgment  reversed. 
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Baknabas  E.  Eldkidge  v.  Nelson  Rowe. 
Appeal  from  Kendall. 

1.  Co^'fTRACT—performaJice  before  suit.  The  rule  is  well  established,  that 
where  one  has  the  precedent  condition  in  his  favor,  that  he  is  not  liable  to  an 
action  until  the  other  has  performed ;  and  when  an  action  is  brought  ujion  the 
contract,  the  defendant  has  a  right  to  require  the  plaintifi"  to  prove  the  precedent 
performance  on  his  part,  according  to  the  agreement,  before  he  will  be  entitled 
to  recover.  («) 

2.  i^K^i.^— part  performance— acceptance.  If  work  is  performed,  or  materials 
are  delivered,  though  not  according  to  the  terms  of  the  agreement,  and  the  same 
is  accepted  by  the  other  party ;  or  where,  without  any  new  agreement,  (u-  ac- 
ceptance, the  product  of  the  labor,  or  the  materials  furnished  or  delivered,  are 
appropriated  by  such  party  to  his  own  use  and  benefit,  when  it  is  in  his  power 
to  abandon  the  same,  and  rescind  the  contract  in  toto,  without  an  abandonment 
of  his  own  property,  the  plaintifi"  will  be  entitled  to  recover  for  a  partial  per-' 
Ibrmance  of  the  contract. 

3.  Same — action  on  a  quantum  meruit.  Where  a  remedj  is  afforded  for  a  par- 
tial performance  only,  the  party  must  not  sue  upon  the  original  agreement,  but 
must  resort  to  an  action  upon  the  new  agreement,  which  the  law  implies,  and 
recover  upon  a  quantum  meruit  or  quantum  talebant,  whatever  compensation  he 
may  reasonably  deserve  to  have  for  his  labor,  or  materials,  accepted  or  appro- 
l^riated  otherwise  than  according  to  the  terms  of  the  original  agreement. 

4.  Same — doctrine  adopted.  The  doctrine,  as  laid  down  in  2  Starkie,  97,  recog- 
nized by  this  court. 

5.  Same— abandonment  and  result.  If  a  person  should  contract  to  build  a 
house,  or  a  wall,  or  to  construct  a  ditch  or  a  fence  upon  the  land  of  another,  and 
should  proceed  to  perform  the  work  in  part,  and  afterwards  refuse  or  neglect  to 
complete  the  residue  according  to  the  terms  of  the  agreement,  it  would  be  im- 
practicable for  the  emi)loyer  to  abandon,  and  he  may  properly  appropriate  the 
work,  so  far  as  it  may  have  progressed,  without  being  subject  to  an  action  upon 
a  quantum  meruit,  unless  he  should  render  himself  liable  by  an  acceiitance. 

6.  Same — same — appropriation  of  labor.  So,  if  a  person  should  agree  to  work 
upon  the  plantation  of  another,  in  the  performance  of  such  services  generally  as 
are  incident  to  the  art  of  husbandrv,  here  his  labor,  upon  a  failure  to  perform  his 
agreement,  would  have  become  so  incorporated  with  the  .soil,  and  so  mi.xed  up 
with  the  general  concerns  of  the  farm,  as  not  to  be  susceptible  of  separation  and 
abandonment,  and  the  employer,  as  a  necessary  consequence,  may  avail  himself 
of  its  benefits,  if  any,  without  danger  of  being  subjected  to  an  action  for 

the  work  thus  imperfectl}'  or  defectively  performed.    In  those  cases,  how-  [*  92] 
ever,  of  part  performance  onlv,  or  defective  performance,  where  the  em- 
ployer has  it  in  his  power  to  rescind  the  contract  in  toto,  and  abandon  the  por- 


Cases  Citing  Text. 
(a)  Contract  to  labor  for  given  num. 
ber  of  months,  at  tixed  price  per  month, 
is  entire  contract;  laborer  can  not 
quit  before  expiration  of  whole  num- 
ber of  months,  and  recover  on  quantum 
meruit  for  time  he  has  worked.  Badg- 
ley  V.  Heald,  4  Gilm.  64,  67;  Hansell 
V.  f:rickson,  28  111.  257,  2r)8.  Rule, 
stated  in  head  note,  enforced.  Bassett 
V.  Child,  11  111.  569,  572;  Fish  v.  Rose- 
berry,  22  111.  28S,  298.  To  recover 
wages,  under  contract  to  work  for 
specified  length  of  time,  plaintiff  must 
sliow  either  full  performance  on  his 
part,  release  by  his  employer,  or  justifi- 
able cause  compelling  him   to  leave. 


Thrift  V.  Payne,  71  111.  408,  409.  If 
plaintiff  proves  special  contract  to  do 
work,  ^.  (/.,  build  house,  and  work  done, 
but  not  pursuant  to  such  contract,  he 
may  recover  upon  a  quantum  meruit. 
Taylor  v.  Renn,  79  111.  181,  186.  Plain- 
tiff, who  had  contracted  to  serve  de- 
fendant three  yeai's  as  superintendent, 
and  was  incapacitated  for  a  period  from 
performing  such  services  by  being  ar- 
rested under  order  of  court,  and  who 
was  not  taken  back  by  defendant  upon 
his  release,  has  failed  to  perform  on 
his  part,  and  can  not  recover  salary  for 
remainder  of  time  covered  by  contract. 
Leopold  V.  Salkey,  89  111.  412,  421. 
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tion  performed,  he  will  be  required  to  do  so,  as  otherwise  he  will  be  considered 
as  acquiescing,  by  receiving  the  work,  and  will  be  liable  upon  a  quantum  ineruit 
for  whatever  he  may  be  worth. 

7.  Same — entire  performance  before  recovery.  If  a  contract  is  entire,  a  full 
and  substantial  performance  of  a  condition  precedent  by  the  plaintiti'  must  be 
shown,  before  he  can  recover  on  the  contract;  such  a  contract  can  not  be  affirmed 
in  part  and  rescinded  as  to  the  residue. 

8.  Same — instance.  A.  agreed  to  work  for  B.,  for  a  term  of  eight  months  for  the 
sum  of  ninety  dollars,  but  at  the  end  of  four  months,  without  any  fault  of  B.,  he 
left  his  employment:  Held  to  be  an  entire  contract,  and  that  A.  could  not  re- 
cover for  the  work  done. 

This  was  a  stiit  originally  commenced  by  the  appellee  against 
the  apj^ellant  before  a  justice  of  the  peace  of  Kendall  county.  The 
justice  rendered  a  judgment  in  favor  of  the  plaintiff  for  $80,  and 
costs.  The  defendant  appealed  to  the  circuit  court,  and  the  cause 
was  tried  before  the  Hon.  John  D.  Caton  and  a  jury,  at  the  Au- 
gust term,  184:4.  Yerdict  and  judgment  for  the  plaintili'  for 
$26.75. 

The  material  facts  will  be  found  in  the  opinion  of  the  court. 

O.  Peters,  for  the  appellant.  The  evidence  shows  that  Rowe 
contracted  to  work  for  Eldridge  eight  months  for  an  agreed  price, 
and  that,  without  the  consent  of  Eldridge,  he  left  his  service  be- 
fore the  expiration  of  the  term. 

By  the  very  tei-ms  of  the  contract,  the  performance  of  service  for 
the  whole  time  was  a  condition  precedent,  and  he  can  not  recover 
until  he  shows  that  he  has  performed  on  his  part.  The  promises 
to  serve  and  to  pay  were  entire  and  independent.  Stark  v.  Parker, 
2  Pjck.  268,  and  authorities  there  cited,  and  the  doctrine  fully 
considered. 

There  was  no  promise  by  Eldridge  to  pay  after  Powe  left  his 
service;  it  was  a  mere  offer  to  compromise.  The  offer  to  pay  thirty 
dollars  was  not  assented  to  by  Rowe.  It  was,  therefore,  clearly 
not  binding  upon  Eldridge.  Powe  must  have  understood  that  there 
was  no  agreement  on  the  part  of  Eldridge  to  pay  him  thirty  dol- 
lars, because  he  does  not  sue  for  that  amount,  but  for  a  pro- 
[^  93]  portionate  amount  for  the  whole  eight  months.  But  even 
if  there  was  a  promise  to  pay  thirty  dollars,  tlie  promise 
was  without  consideration,  and  was  a  mere  nudum  jiactum.  By 
a  breach  of  the  contract  by  Powe,  Eldridge  was  absolved  from  the 
contract  entirely. 

If  it  should  be  said  that  the  services  were  worth  something,  and 
that  there  was,  therefore,  a  moral  obligation  to  pay  their  actnal 
value,  it  is  answered,  that  a  moral  obligation  is  not  a  sufficient 
consideration  to  make  a  promise  binding,  as  is  very  forcibly  shown 
in  the  case  of  Mills  t;.  Wyman,  3  Pick.  207. 

A.  Lincoln,  for  the  appellee,  relied  upon  the  case  of  Britton  v. 
Turner,  6  New  Hamp.  481,  and  the  cases  there  cited, 
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Young,  J.     This  was  an  action  originally  commenced  before  a 
justice  of  the  peace,  by  Eowe  against  Eldridge,  to  recover  the 
sum  of  8i'7,62,  for  work  and  labor  performed  by  Rowe  for  El- 
dridge,  in  which  there  was  a  judgment  rendered  in  favor  of  the' 
plaintiti"  below,  before  the  justice,  for  the  sum  of  $30,  aud  costs. 

From  this  judgment,  the  defendant  below  prosecuted  an  appeal 
to  the  Kendall  circuit  court,  which  was  docketed  for  trial  at  the 
April  term  of  said  court,  1844,  and  continued.  At  the  August 
term,  1844,  the  parties  appeared,  and  the  cause  was  submitted  for 
trial,  to  a  jury.  The  plaiutiiF,  Howe,  then  proved  that  he  had 
worked  for  the  defendant,  Eldridge,  on  his  farm,  in  the  year  1843, 
for  about  the  term  of  four  montlis,  commencing  in  the  month  of 
February,  and  leaving  tlie  defendant's  employment  and  business 
about  the  last  of  June,  or  the  hrst  of  July  following,  and  that  his 
labor  was  worth  from  ten  to  twelve  dollars  per  month,  and  here 
rested  his  case. 

The  defendant,  Eldridge,  then  proved  by  Henry  Parsons,  that 
he  heard  a  conversation  between  one  Lake  and  the  plaintitf,  Rowe, 
on  the  29th  day  of  June,  1843,  in  which  Lake  expressed  a 
wish  that  the  plaintiff  would  go  to  the  touth  with  him,  P  94] 
Lake,  to  which,  the  plaintiff  replied,  that  he  did  not  know 
whether  the  defendant,  Eldridge,  would  let  him  off;  that  on  the 
next  day,  or  the  day  following,  witness  was  at  work  with  the  plain- 
tiff in  the  defendant's  held,  and  in  a  conversation  then  had  with 
the  plaintiff,  the  plaintiff'  said  he  wanted  to  go  to  the  South  with 
witness,  but  did  not  know  that  the  defendant  would  let  him  off"; 
that  witness  then  asked  the  plaintiff  how  long  he  had  engaged  to 
work  for  the  defendant,  to  which,  the  plaintiff"  answered,  that  he 
had  agreed  to  work  for  the  defendant  eight  months  for  the  sum 
of  ninety  dollars.  The  same  witness  also  testified,  that  in  a  day 
or  two  after  this  conversation,  the  plaintiff,  Rowe,  left  the  employ- 
ment of  the  defendant,  Eldridge,  and  quit  working  for  him.  Par- 
sons, on  cross  examination,  also  testified  that  the  plaintiff  held  the 
last  mentioned  conversation,  on  Wednesday  or  Thursday,  and  that 
on  the  Monday  morning  following,  the  plaintiff  left  the  defend- 
ant's residence,  and  did  not  return  to  work. 

Here  tlie  defendant  rested  his  defence. 

The  plaintiff'  then  called  Eliliu  Griswold,  who  testified  that  the 
plaintiff  sent  word  by  witness  to  the  defendant,  that  he  would  not 
M'ork  for  him  any  more;  that  he,  witness,  went  to  the  defendant's 
house  and  delivered  said  tnessage  to  tl^  defendant,  to  which,  the 
defendant  made  no  definite  reply,  and  no  objection  of  any  kind. 
Witness  could  not  recollect  when  this  took  place,  but  thought  it 
was  on  Monday  evening,  a  day  or  two  after  the  plaintiff  ceased  to 
work  for  the  defendant.     The  plaintiff' then  recalled  Petit,  his  first 
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witness,  who  testified  that  he  had  a  conversation  with  the  defend- 
ant, after  the  plaintift'  had  quit  working  for  him,  in  which  he  tokl 
the  witness,  that  Kowe  was  going  to  quit  work;  that  he  had  made 
Howe  three  propositions,  to  wit: 

1.  That  Kowe  should  work  out  his  time; 

2.  Or  get  some  other  man  to  work  it  out  for  him;  or, 

3.  That  be,  Eldridge,  would  pay  him  $30  for  what  he  had  done; 
and  that  Kowe  was  to  let  him  know  on  that  day  which  he  would 

do;  that  Eldridge  also  stated  in  the  same  conversation,  that 
p  95]  Kowe  had  sent  him  word,  within  the  time  allowed  for  that 
purpose,  that  he  was  not  going  to  work  for  him  any  longer; 
and  that  Eldridge  then  said,  he  did  not  consider  that  he  was 
holden  to  pay  him  anything  for  what  he  had  done,  because  he  had 
not  taken  up  with  either  of  the  propositions.  The  witness  also 
testified  that  this  conversation  with  the  defendant  was  in  the  even- 
ing of  the  same  day,  or  day  after  the  plaintift'  quit  working  for  tlie 
defendant;  he  thouglit  on  Monday  or  Tuesday  evening.  The  wit- 
ness further  testified,  that  he  understood  from  the  defendant  in 
the  same  conversation  that  the  plaintiff"  had  left  his  service  be- 
fore the  three  propositions,  before  referred  to,  were  made  to  him. 
The  defendant  then  proved  an  account,  by  way  of  setoff"  against 
the  plaintiff",  for  $3.20.     This  was  all  the  evidence  in  the  cause. 

Upon  this  testimony,  the  jury  returned  a  verdict  in  favor  of  the 
plaintiff",  Kowe,  for  $26.75.  The  defendant,  Eldridge,  moved  for 
a  new  trial,  which  was  overruled  by  the  court,  and  a  judgment 
rendered  against  the  defendant  on  the  verdict  of  the  jury  for  $26.- 
75,  and  cost  of  suit. 

From  this  judgment,  the  defendant,  Eldridge,  has  prosecuted 
an  appeal  to  this  court,  and  now  assigns  the  following  as  causes  of 
error,  to  wit: 

1.  The  circuit  court  erred  in  rendering  a  judgment  in  favor  of 
the  appellee,  when  it  should  have  been  for  the  appellant;  and 

2.  The  court  erred  in  overruling  the  appellant's  motion  for  a 
new  trial. 

The  evidence  shows  that  Kowe  had  agreed  to  work  for  Eldridge 
on  his  farm,  for  the  term  of  eight  months  for  the  sum  of  ninety 
dollars,  and  that  Kowe  left  his  employment  and  ceased  to  work  for 
him  at  the  end  of  four  months,  without  the  consent  and  without 
any  fault  on  the  part  of  Eldridge;  and  the  question  now  is.  Ought 
Kowe  to  recover ^9^(9  tanto,  for  so  much  work  as  he  lias  performed 
for  Eldridge,  upon  a  quantum  m.eruitf  The  general  rules  wliicli 
govern  in  ordinary  cases  of  contract  for  work  and  labor,  are  sim- 
ple and  easily  understood,  but  often  difficult  in  their  practical 
application  to  many  of   the  cases  which  arise    in    the    country, 
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and  are  constantly  presented  in  our  courts  for  adjudica-  [*•  96j 
tion.  The  loose  manner  in  which  parties  frequently  ex- 
press themselves  in  making  verbal  agreements,  and  not  unfre- 
quently  when  the  contracts  are  in  writing,  often  obscures  the  in- 
tention, and  necessarily  involves  the  pi-oper  construction  to  be 
given  to  them  by  courts  and  juries,  in  much  doubt  and  perplexity. 
The  main  object  to  be  arrived  at,  is  the  intention  of  the  parties, 
and  effect  is  always  to  be  given  to  that  intention,  whenever  it  can 
be  done  without  doing  violence  to  the  plain  and  obvious  meaning 
and  import  of  the  language  employed  by  the  parties  themselves, 
in  making  the  agreement.  When  an  agreement  is  fairly  entered 
into,  and  upon  a  good  and  valid  consideration,  it  should  be  faith- 
fully performed,  and  neither  party  is  at  liberty  to  disregard  it,  or 
to  perform  it  otherwise  than  according  to  his  engagement;  and 
the  rule  is  well  established,  that  where  one  has  the  precedent  con- 
dition in  his  favor,  that  he  is  not  liable  to  an  action  until  the 
other  has  performed;  and  when  an  action  is  brought  upon  the 
contract,  the  defendant  has  a  right  to  require  the  plaintiff  to  prove 
the  precedent  performance  on  his  part,  according  to  the  agreement, 
before  he  will  be  entitled  to  recover.  And  it  is  our  duty  to  dis- 
countenance any  departure  from  this  rule,  which  will  allow  a 
party  to  abandon  his  undertaking  at  pleasure,  and  resort  to  a  quan- 
tum meruit^  whei  e  a  part  of  the  agreement  only  has  been  per- 
formed. 

There  are  many  cases,  liOAvever,  wdiere,  upon  partial  perform- 
ance, a  party  may  recover,  but  each  case  must  necessarily  depend 
upon  its  own  circumstances,  and  especially  upon  the  conduct  of 
the  opposite  party  to  the  contract.  As  if,  for  instance,  the  work 
performed,  or  materials  delivered,  although  not  delivered  accord- 
ing to  the  terms  of  the  agreement,  should  be  accepted  by  the  per- 
son for  whom  performed  or  delivered;  or  where,  without  any  new 
agreement  or  acceptance,  the  product  of  the  labor  or  the  materials 
furnished  or  delivei'ed,  are  appropriated  by  the  person  to  his  own 
use  or  beneiit,  when  it  is  in  his  power  to  abandon  the  same,  and 
rescind  the  contract  in  toto,  without  an  abandonment  of  his  own 
property.  It  would  be  requiring  too  much  of  a  party  to 
compel  him  to  abandon  his  own  property,  because  the  [*'97] 
other  party  had  thus  incorporated  his  labor  with  it,  in  a 
manner  incompatible  with  the  agreement.  But,  in  cases  where 
the  contract  may  be  rescinded,  the  law  will  not  permit  one  person 
thus  to  appropriate  the  labor  or  property  of  another,  without  a  just 
compensation,  proportionate  to  its  value,  but  will  leave  him  to  his 
action  upon  the  contract,  for  damages,  according  to  the  injury 
sustained,  against  the  party  in  default. 

But  in  all  these  cases,  where  a  remedy  is  afforded  for  a  partial 
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performance  oiilj,  which  are  to  be  regarded  as  exceptions  to  the 
general  rule,  the  party  must  not  sue  upon  the  original  agreement, 
as  he  can  not  prove  performance  in  full,  but  must  resort  to  an  ac- 
tion upon  the  new  agreement,  which  the  law  implies,  and  recover 
upon  a  quantum  meruit,  or  ii%iantum  valehcnd.,  whatever  compen- 
sation he  may  reasonably  deserve  to  have  for  his  labor  or  materials, 
when  thus  accepted  or  appropriated  otherwise  than  according  to  the 
terms  of  the  original  agreement. 

And  this  is  the  doctrine,  as  laid  down  by  Starkie,  in  his  treatise 
on  Evidence,  vol.  2,  page  97,  which  will  be  found  to  be  supported 
by  many  adjudged  cases.  As,  for  instance,  "  where  the  plaintitf, 
under  special  agreement,  has  executed  the  work  improperly,  since 
he  has  not  done  that  which  he  engaged  to  do,  and  which  is  the 
consideration  of  the  defendants'  promise  to  j)ay,  it  seems  to  be  now 
well  settled,  that  the  plaintiif  must  recover,  if  he  can  recover  at  all, 
upon  the  quantum  m.eruit^  and  he  can  not  recover  more  than  the 
value  of  the  work  and  materials  to  the  defendants.  And  where  the 
plaintiff  has  executed  his  work  so  ill  that  the  defendant  has  derived 
no  benefit  from  it,  or  none  which  exceeds  the  value  of  whatever 
may  have  been  paid  upon  it  by  the  defendant,  the  law  will  not  al- 
low him  to  recover  at  all." 

And  again,  it  is  often  difficult  to  distinguish  between  what  may, 
and  what  can  not,  from  its  nature,  be  abandoned;  and  what  act, 
or  acts  on  the  part  of  the  person,  for  whose  use  the  work  is 
[*  98]  performed,  or  materials  furnished,  will  amount  to  an  accept- 
ance. 

If  a  person  should  contract  to  build  a  house,  or  a  wall,  or  to  con- 
struct a  ditch,  or  a  fence  upon  the  land  of  another,  and  should  pro- 
ceed to  perform  the  work  in  part,  and  afterwards  refuse,  or  neglect 
to  complete  the  residue,  according  to  the  terms  of  the  agreement, 
this  would  be  a  case,  where  it  would  be  impracticable  for  the  em- 
ployer to  abandon,  and  he  may  properly  appropriate  the  work,  as 
far  as  it  may  have  progressed,  without  being  subject  to  an  action 
upon  a  quantum  meruit^  unless  he  should  render  himself  liable  by 
an  acceptance  as  before  prescribed. 

So,  if  a  person  agree  to  work  upon  tlie  plantation  of  another,  in 
the  performance  of  such  services  generally  as  are  incident  to  the 
art  of  husbandry,  here  his  labor,  upon  a  failure  to  perform  his  agree- 
ment, would  have  become  so  incorporated  with  the  soil,  and  so 
mixed  up  with  the  general  concerns  of  the  farm,  as  not  to  be  sus- 
ceptible of  separation  and  abandonment,  and  the  employer  as  a 
necessary  consequence,  may  avail  himself  of  its  benefits,  if  any,  with- 
out danger  of  being  subjected  to  an  action  for  the  work  thus  im- 
perfectly or  defectively  performed. 

But  in  all  cases  of  part  performance  only,  or  defective  perform- 
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ance,  where  the  employer  has  it  in  his  power  to  rescind  the  con- 
tract ir6  toto,  and  abandon  the  portion  performed,  he  will  be  required 
so  to  do,  as  otherwise  he  will  be  considered  as  acquiescing,  by  re- 
ceiving the  work,  and  will  be  liable  over  upon  a  quantum  meruit 
for  whatever  it  may  be  worth. 

But,  as  I  before  remarked,  when  the  agreement  is  entire,  a  full 
and  substantial  performance  of  a  condition  precedent  by  the  plain- 
tiff must  be  shown  before  he  can  recover  on  the  contract;  for  an 
entire  contract  can  not  be  affirmed  as  far  as  it  has  been  performed 
and  rescinded  as  to  the  residue.  1  Marshall,  227;  Munford  v. 
Martin^  6  Monroe,  609,  et  seq. 

Testing  this  case  by  the  rules  prescribed  in  similar  cases,  and  it 
is  obvious,  that  the  plaintiff  below  had  no  legal  right  to  recover 
for  the  four  months'  labor  he  had  performed.  He  had 
agreed  to  labor  on  the  farm  of  Eldridge,  for  the  term  of  eight  [*  99] 
months  for  the  sum  of  ninety  dollars,  and  he  has  not  per- 
formed his  agreement;  and  it  is  no  objection  to  say  that  Eldridge 
has  received  the  benefit  of  his  labor,  this  being  a  case,  where,  from 
its  nature,  Eldridge  could  not  separate  the  products  of  his  labor 
from  the  general  concerns  of  his  farm,  and  ought  not,  therefore,  to 
be  responsible  to  any  extent  whatever,  for  not  doing  that  which 
was  impossible. 

]^or  was  the  defendant,  Eldridge,  holclen  by  his  proposition  to 
compromise,  as  it  appears  from  the  evidence,  that  it  was  not  ac- 
cepted by  the  plaintiff,  Howe,  which  was  essential  to  its  validity. 

We  are  of  opinion,  therefore,  that  the  circuit  court  erred  in  re- 
fusing a  new  trial,  and  that  the  plaintiff,  Rowe,  is  not  entitled  to 
recover  for  a  part  performance  of  liis  contract. 

Judo-ment  reversed  with  costs,  and  cause  remanded. 

KoERNEK,  J.  dissented.  Judgment  reversed. 


RuDOLnrus  Rouse  v.  The  County  of  Peoria. 
Error  to  Peoria. 

1.  Practice — denvurrer  overruled— judgment  not  arrested.  The  correct  rule  of 
pr;ictice  is,  not  to  entertain  a  motion  in  arrest  of  judgment  after  the  overrulint;: 
ot  a  demurrer  to  the  declaration,  and  the  fact  whether  the  demurrer  was  argued 
or  not,  will  not  vary  the  application  of  the  rule. 

2.  Pauper — care  of—mandaimis.  A  contract  for  the  support  of  a  pauper,  or 
for  medical  services,  will  not  be  obligatory  upon  a  county,  unless  the  overseers 
of  the  poor,  or  a  majority  of  them,  shall,  in  the  first  instance,  make  such  a  con- 
tract, a;d  report  the  same  to  the  county  commissioners'  court  for  approval.  Tiie 
court  may  then  approve,  increase,  or  diminish  the  sum  agreed  to  be  paid  by  the 
overseers,  according  to  circumstances,  and  make  an  appropriation  for  its  pay- 
ment out  of  the  county  treasury.  If  the  overseers,  or  the  court  should  refuse  or 
neglect  to  peform  their  respective  duties  in  the  premises,  the  remedy,  in  the 
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first  instance,  is  by  a  writ  of  mandnmiis,  and  not  by  suit  in  the  circuit  court 
against  the  county ;  and  by  appeal,  if  necessary,  from  the  final  order  of  judgment 
of  the  county  commissioners' court.     («) 

Assumpsit  in  the  Peoria  circuit  court,  brought  by  the  plaintiff 
in  error  against  the  defendant  in  error.  The  cause  was 
[*  lOOj  heard  at  the  October  term,  181:4,  the  Hon.  John  D.  Caton 
presiding.  There  was  a  demurrer  to  the  dechiration,  which 
■was  overruled,  and  the  defendant  abiding  by  the  demurrer,  the 
plaintiff  took  judgment  for  want  of  a  plea.  On  an  inquest  of  dam- 
ages, a  verdict  was  returned  in  favor  of  the  plaintiff  for  8116,  and 
judgment  w^as  rendered  thereon  by  the  court.  A  motion  in  arrest 
of  judgment  was  made  and  sustained,  and  judgment  rendered  by 
the  court  against  the  plaintiff'  for  costs. 

The  special  causes  of  demurrer,  the  reasons  for  an  arrest  of 
judgment,  and  other  proceedings  in  the  cause  are  set  forth  in  the 
opinion  of  the  court. 

H.  O.  Merriman,  for  the  plaintiff  in  error,  made  the  following 
points:  1.  The  court  had  original  jurisdiction  of  the  suit.  Yer- 
million  Co.  v.  Knight,  1  Scam.  97,  and  the  acts  there  referred  to. 

2.  One  overseer  can  bind  the  county.  Laws  of  1838-9,  139; 
Palmer  v.  Vanderburgh,  3  Wend.  183;  Todd  v.  Birdsall,  1  Cowen, 
260;  Lee  v.  Deeriield,  3  New  Hamp.  290;  Cargill  v.  Wiscassett, 
2  Mass.  548;  Doggett-y.  Dedham,  7i.  564;  "Warren -i'.  Isleborough, 
20  Maine,  (7  Shepley,)  445;  Pittstown  v.  Plattsburgh,  18  Johns. 
418;  Story's  Agency,  §§  304,  305. 

3.  No  report  of  matters  of  this  kind  required  b}'  the  act  of  1839. 
Laws  of  1838-9. 

4.  If  a  report  is  required  by  law,  it  is  only  directory,  and  can 
not  affect  the  rights  of  third  persons.  King  y.  Butler,  15  Johns. 
281;  Wade  v.  Salem,  7  Pick.  333;  Story's  Agency,  314. 

5.  On  motion  in  arrest  of  judgment,  the  promise  laid  in  the  de- 
claration will  be  presumed  to  be  an  express  promise.  Beecker  v. 
Beecker,  7  Johns.  99;  Elting  u  Yanderlyn,  4do.  238.  No  motion 
of  this  kind  should  be  entertained  after  a  demurrer  to  the  declara- 
tion.    Edwards  v.  Blunt,  1  Strange,  426;  Creswell  v.  Packham,  6 

Taunton,  650. 
[*  101]       J.  B.  Thomas,  for  the  defendant  in  error:     I.  The  dec- 
laration shows  no  cause  of  action  against  the  county. 
1.  The  justices  of  the  peace  in  each  justice's  district  in  tlie  sev- 

Cases  Citing  Text.  city.     Intimation   in   Rouse  v.  Peoria 

(«)    Whencharterof  city  imposes  on  County,  that  remedy   for    neglect  of 

it  duty  to  support  its  paupers,  and  it  officers  to  supply  support  for  paupers 

neglects  to  do  so,  individual  may  sup-  is  in   first    instance  mandamus,   held 

port  pauper,  and  recover  amount  ex-  obiter.     Seargraves  ij.  City  of  Alton,  13 

pended  in  action  of  assum2')sit  against  111.  366. 
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eral  counties  of  this  State,  in  conjunction  with  some  person  ap- 
pointed by  the  county  commissioners'  court,  constitute  the  over- 
seers of  the  poor.  Laws  of  1838-9,  138;  Gale's  Stat.  523,  section 
one,  and  part  of  section  four  repealed  by  section  seven  of  Act  of 
1839;  lb.  524;  Laws  of  1841,  190. 

2.  These  overseers  must,  in  every  district,  consist  of  at  least 
three  persons,  and  in  some  of  four.     Gale's  Stat.  400,  S  3. 

3.  The  act  of  any  one  of  these  overseers  is  null  and  void,  and 
therefore  the  county,  in  this  case,  is  not  liable  to  pay  for  services 
rendered  to  the  pauper,  Styles,  by  the  request  of  Hamlin  alone. 
Trustees  of  Williamsburgh  v.  Trustees  of  Jackson,  11  Ohio,  40. 
In  the  case  of  Downing  v.  Rugar,  21  Wend.  178,  it  was  held  that 
the  assent  of  both  overseers  was  necessary;  but  where  one  acted 
in  a  case  of  pressing  emergency,  it  was  considered  that  the  assent 
of  the  other  might,  for  the  furtherance  of  the  ends  of  justice,  be 
presumed.  Such  presumption  is,  in  the  case  at  bar,  negatived  by 
the  averment  in  the  declaration  that  Hamlin  was  the  only  acting 
overseer  of  the  poor  in  his  district.  Wicklaer  v.  Rockfeller,  6 
Cowen,  276,  279,  280;  Story  on  Agency  44-5,  §  42;  First  Parish 
in  Sutton  v.  Cole,  3  Pick.  243;  Damon  v.  Gran  by,  2  do.  352;  6 
do.  198;  12  Mass.  194-5. 

In  cases  of  public  agents  authorized  to  act  jointly,  all  must  join 
or  the  act  is  invalid,  although  the  majority  of  a  committee  may  act 
legally,  etc.  Co.  Litt.  181,  C;  Comyn's  Dig.  "Att'y."  C.  11;  2 
Eolle's  Abr.  "Feoffment,"  8;  1  Bac.  Abr.  '^ Authority,"  C.  319; 
Guthrie  v.  Armstrong,  5  Barn.  &  Aid.  628. 

4.  The  law  requiring  at  least  three  overseers,  and  there  being 
but  one,  as  the  declaration  shows,  he  has  no  power  to  act.  Down- 
ing V.  Rngar,  21  Wend.  178  uhi  supra. 

5.  The  contract  with  the  plaintiff  was  illegal  and  void,  as  not 
being  made  in  the  mode  appointed  by  law.     Gomley  v. 
Allen,  5  Cowen,  644;    Hull  v.  Overseers  of  Oneida,"  19  P  102] 
Johns.  250,  259;    Comyn's  Dig.  "Att'y."  C;    lb.  C.  13, 

and  in  note  (u);  Evarts  v.  Adams,  12  Johns.  352;  Voorhis  v. 
Whipple,  7  do.  89;  Flower  v.  Allen,  5  Cowen,  654,  664,  670;  Story 
on  Agency,  §§  165,  170,  172;  Contra,  ex  parte  Dow,  1  Cowen, 
205,  which  is  overruled  by  the  case  in  4  Cowen,  141. 

6.  If  the  charge  is  a  legal  one,  there  medy  is  by  mandamus.  19 
Johns,  259;  ex  parte  Nelson,  5  Cowen,  423;  Adams  v.  The  Su- 
pervisors of  Columbia  Co.  8  Johns.  323,  326. 

The  plaintiff','s  authorities  do  not  controvert  any  of  these  posi- 
tions. 

In  the  case  of  Yermillion  Co.  v.  Knight,  1  Scam.  97,  the  con- 
tract was  made  under  a  law  giving  exclusive  supervision  of  the 
poor  to  the  county  commissioners' courts.     But  those  courts  are  to 
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judge  of,  and  settle  all  county  matters.     In  that  case,  tliey  did  so. 
Faliner  v.  Yandenburgh,  3  AYend.  196. 

The  order  to  be  made  bj  a  justice  of  the  peace,  bj  the  law  of 
New  York,  is  analogous  to  the  appropriation,  etc.,  by  the  county 
commissioners'  court  under  our  law.  Presumption  in  this  case  is 
rebutted  by  the  declaration  alleging  Hamlin  to  be  the  only  acting 
overseer. 

In  the  cases  from  20  Maine,  445 — 1  Cowen,  260 — 3  New  Hamp. 
290,  the  selectmen  had  absolute  power  to  afford  relief  to  paupers, 
the  order  of  one  being  made,  assent  of  others  presumed.  Here  it  is 
otherwise;  there  is  no  sucli  unlimited  discretion,  the  taking  and 
reporting  of  the  bond  would  evidence  assent,  and  moreover,  the 
presumption  of  assent  of  justices  is  rebutted  by  narr.  King  v. 
Butler,  15  Johns.  281,  is  explained  by  6  Cowen,  276. 

He  says  plaintiff  need  not  look  to  see  whether  agent  has  made 
his  report,  etc.  But  the  law  is  otherwise;  acting  with  an  agent, 
he  must  look  into  the  agent's  authority.  Wade  v.  Salem,  7  Pick. 
333;  Story  on  Agency,  314. 

To  show  that  express  promise  will  be  presumed  after  verdict,  he 
has  cited  Beecker  v.  Beecker,  7  Johns.  103,  and  Elting  v.  Yander- 
lyn,  4  do.  237.     Contra,  12  Johns.  352;    19  do.  256;  5  Cowen, 

654. 
[■^  103]  II.  1.  The  declaration  showing  no  cause  of  action,  the 
judgment  was  properly  arrested.  Where  there  are  several 
counts  in  nar7\  and  one  or  more  are  defective,  and  a  general  ver- 
dict is  rendered,  judgment  should  be  arrested.  6  T.  P.  377;  2 
Mass.  406;  11  do.  59;  Doug.  377;  12  Wend.  374;  2  Mass.  50,  53. 

2.  After  judgment,  a  man  may  allege  any  thing  on  the  record 
in  arrest  of  judgment,  which  may  be  assigned  for  error  after  judg- 
ment.    5  Pol.  716,  C.  30,  45;  1  Salk.  77;  Gould's  PI.  496. 

As  to  arresting  judgment  on  return  of  the  inquiry,  see  1  Eng. 
Com.  Law  P.  650;  1  Strange,  425;  2  Mass.  326;  1  Caines,  104. 
The  propriety  is  indicated  of  first  raising  the  objection  to  the  nai^r. 
on  demurrer  as  a  matter  of  convenience.     It  was  dpne  in  this  case. 

Merroian,  in  reply,  cited  Salem  v.  Andover,  4  Mass.  441; 
Downing  v.  Pugar,  21  Wend.  178;  Olney  <y.  Wicks,  18  Johns.  123; 
Cornwall  v.  Gould,  4  Pick.  446;  Minot's  Dig.  title  "Amendment." 
As  to  the  motion  in  arrest  of  judgment,  2  Duer's  Pr. 

YouxG,  J.*  This  was  an  action  of  assumpsit,  brought  by  Pu- 
dolphus  Pouse  against  the  county  of  Peoria,  to  the  May  term  of 
the  Peoria  circuit  court,  A.  D.  1844,  on  a  special  agreement  made 
with  Palph  Hamlin,  an  overseer  of  the  poor  for  Peoria  precinct, 

*  PuppT-E,  .T.,  having  been  of  counsel,  did  not  sit  in  tliis  case.  Wilson,  C.  J., 
was  not  present  at  tlie  argument,  and  gave  no  opinion. 
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which  is  a  justice's  precinct,  for  the  sum  of  $300,  wliich  he  alleges 
is  due  and  unpaid  by  said  county,  for  medical  services,  labor  and 
skill,  performed  and  employed  by  the  said  plaintiff  as  a  physician, 
in  the  curing  of  one  Styles,  who  was  a  settled  pauper  in  the  said 
precinct  for  the  six  months  next  preceding  the  rendition  of  said 
services,  for  which  tlie  plaintiff  insists  that  the  county  of  Peoria  is 
liable. 

The  declaration  contains  three  counts  to  which  there  was  [*  1041 
a  demurrer,  and  the  following  causes  assigned  as  special 
causes  of  demurrer,  to  wit: 

1.  Because  the  overseer  of  the  poor  had  no  authority  to  bind 
the  county  by  contract,  except  in  conjunction  with  the  justices  of 
the  peace  of  the  district. 

2.  Because  it  does  not  appear  that  the  overseers  of  the  poor 
ever  made  any  report  to  the  county  commissioners'  court  of  the 
phiintiff''s  claim  in  the  premises;  or  that  the  said  Styles  was  a  pau- 
per, or  entitled  to  any  relief  under  the  provisions  of  the  third  sec- 
tion of  the  act  of  February  19,  1839. 

3.  because  the  action  of  assumpsit  can  not  be  maintained 
against  the  county  under  the  circumstances,  nor  for  the  causes 
stated  in  the  declaration;  that  the  overseers  of  the  poor,  and  not 
the  county  commissioners,  have  the  exclusive  control  of  the  pau- 
pers, and  are  bound  to  make  report  to  ,tlie  county  commissioners' 
court,  and  tliat  after  such  report  is  made,  that  court  can  only  be 
compelled  by  writ  oi  mandatmis  to  perform  their  duty,  in  making 
the  proper  appropriations.  To  this  demurrer  there  was  a  joinder 
by  the  plaintiff',  and  the  demurrer  afterwards  overruled  by  the 
court. 

The  defendant  having  abided  by  the  demurrer,  the  plaintiff  took 
judgment  for  want  of  a  plea;  a  writ  of  inquiry  was  awarded,  an  in- 
quisition of  damages  liad  l)y  the  sheriff',  and  a  verdict  returned  in 
favor  of  the  plaintiff' for  the  sum  of  $116,  in  damages. 

The  defendant  then  moved  in  arrest  of  judgment,  for  the  follow- 
ino^  reasons,  to  wit: 

1.  Because,  by  the  law,  the  said  Ralph  Hamlin  alone,  had  no 
power  or  authority  to  make  any  contract  to  bind  the  county; 

2.  Because  an  overseer  of  the  poor  can  do  no  act  binding  the 
county,  except  in  conjunction  with  his  associates  as  a  board; 

3.  Because  it  does  not  appear  that  the  said  Hamlin,  or  [*  1051 
the  overseers  of  the  poor,  confided  the  care  of  the  said 
Styles  to  a  householder,  and  took  a  bond,  specifying  the  sum  to  be 
])aid  by  the  county  for  his  keeping,   etc.,  according  to  the  second 
section  of  the  act  of  February  2,  1839; 

4.  Because  the  declaration  does  not  state  that  the  said  Hamlin, 
or  any  overseer  or  overseers,  ever  made  any  report  in  relation  to 
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the  alleged  pauper  to  the  county  commissioners'  court,  as  required 
by  the  third  section  of  the  same  act; 

5.  Because  the  county  commissioners'  court  can  not  legally  make 
any  appropriation  for  the  sup])ort  of  paupers  until  after  the  over- 
seers shall  have  reported  as  aforesaid ; 

6.  Because  the  countv  commissioners'  court,  in  the  first  in- 
stance,  has  exclusive  jurisdiction  over  the  subject  matter  of  this 
suit,  and  are  bound  to  exercise  a  discretion  in  making  the  proper 
appropriations;  \ 

7.  Because  the  county  can  not  be  sned  in  this  court,  upon  any 
contract  made  by  the  overseer  of  the  poor,  the  onl}^  remedy  being 
by  appeal  from  the  order  of  county  commissioners'  court  in  case 
they  refuse  to  make  the  proper  appropriation; 

8.  Because  this  court  has  no  original  jurisdiction  of  this  suit; 
and 

9.  Because  it  is  not  shown  by  the  declaration,  that  the  said 
Styles  is  or  was  a  pauper,  by  six  mouths'  residence  in  the  county, 
or  otherwise  entitled  to  relief. 

This  motion  in  arrest  of  judgment  was  sustained  by  the  court, 
and  a  judgment  rendered  in  favor  of  the  defendant  for  costs. 

The  following  are  assigned  as  errors  for  the  reversal  of  said 
judgment  in  this  court,  to  wit: 

1.  The  circuit  court  erred  in  sustaining  the  defendant's  motion 
in  arrest  of  judgment; 

2.  The  circuit  court  erred  in  rendering  judgment  against  the 
plaintiff  for  the  costs  of  the  suit; 

3.  The  circuit  court  erred  in  refusing  to  render  judgment  for 
the  plaintiff  in  accordance  with  the  return  of  the  sheriff,  and  ver- 
dict of  the  jury,  upon  the  writ  of  inquiry  issued  in  said  cause, 

for  the  sum  of  $116,  as  found  by  said  jury; 
^^  106]       4.  The  circuit  court  erred  in  sustaining  a  motion  in  ar- 
rest of  judgmant  for  a  supposed  defect  in  the  declaration, 
after  a  demurrer  to  the  declaration  had  been  filed  and  overruled. 

This  whole  case,  as  we  understand  it,  })resents  but  two  questions, 
necessary  to  be  considered:  First,  in  regard  to  the  correctness  of 
the  practice  in  allowing  a  motion  in  arrest  of  judgment,  after  a 
demurrer  to  the  declaration  overruled;  and.  Secondly,  in  relation 
to  the  right  of  the  plaintiff  to  recover  against  the  county,  under 
the  facts  and  circumstances  stated  in  the  pleadings. 

As  to  the  first  question,  we  have  no  doubt,  but  that  according 
to  the  authorities,  the  correct  rule  of  practice  is,  not  to  entertain 
a  motion  in  arrest  of  judgment  upon  the  overruling  of  a  demurrer 
to  the  declaration;  and  it  makes  no  difi'erence  in  the  application 
of  the  rule  in  such  a  case,  whether  the  demurrer  was  argued  or 
not.     Edwards  v.  Blunt,  1  Strange,  426;  Creswell  v.  Fack'ham, 
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6  Taunton,  650.  In  the  latter  case,  the  declaration  contained 
three  special  counts,  and  the  money  counts.  The  defendant  de- 
murred, alleging  "  that  the  said  declaration  and  the  rriatters  there- 
in contained,  were  not  sufficient  in  law,  etc."  The  plaintiff  joined 
in  demurrer.  There  was  no  argument,  and  the  court  decided  gen- 
erally, that  tlie  declaration  was  sufficient. 

A  writ  of  inquiry  was  executed,  and  general  damages  found  for 
the  plaintiff. 

Sergeant  Haywood  obtained  a  rule  nisi  to  arrest  the  judgment 
on  certain  objections  to  the  money  counts.  Sergeant  Best  insisted 
contra,  that  no  motion  in  arrest  of  judgment  could  be  entertained 
after  judgment  on  the  demurrer,  and  cited  the  case  of  Edwards 
V.  Blunt,  1  Strange,  426. 

Pek  Curiam.  "  The  doctrine  in  the  case  of  Edwards  v.  Blunt, 
1  Strange,  426,  is,  that  where  the  defendant  might,  on  arguing 
the  demurrer,  have  availed  himself  of  the  exceptions,  he  shall  not 
afterwards  move  in  arrest  of  judgment. 

The  defendant  might  have  taken  this  exception  in  substance  on 
the  demurrer,  for  he  might  have  objected  to  the  vicious 
counts,  and  have  obtained  judgment  on  them;  no  dam-  [*  1071 
ages  could  ever  have  been  assessed  thereon,  and  he  is  not 
without  remedy  by  writ  of  error.  It  is  more  convenient  to  adhere 
to  that  practice,  than  to  indulge  the  defendant  with  relief  now  on 
motion.  Though  I  am  aware  of  the  new  view,  in  which  the  ob- 
jection presents  itself,  namely,  that  judgment  cannot  be  with  pro- 
priety entered  for  these  general  damages,  and  yet  it  is  more  con- 
venient to  compel  parties  to  come,  in  the  first  instance,  with  every 
objection."     Rule  discharged. 

This  case  is  different  from  one,  where  a  judgment  by  default  is 
taken  in  the  first  instance,  and  no  demurrer  is  opposed  by  the  de- 
fendant to  the  plaintiff's  declaration.  In  that  case,  the  defendant 
does  not  waive  his  right  to  move  in  arrest  of  judgment,  for  sub- 
stantial defects  in  the  declaration,  notwithstanding  he  may  have 
attended  the  execution  of  the  writ  of  inquiry.  Callegan  v.  Hal- 
lett,  1  Caines,  104;  Graham's  Practice,  642, 

We  think  the  correct  rule  was  laid  down  by  the  court  in  Cres- 
vjell  V.  PacTcham,  and  ought  not  to  be  departed  from  in  practice  in 
the  circuit  courts.  But  as  such  a  decision  in  this  case  would  subject 
the  parties  to  great  inconvenience  and  expense,  by  sending  them 
back  to  the  court  below,  when  no  possible  good  can  be  accom- 
plished by  so  doing,  it  will  be  better,  in  this  instance,  to  let  that 
question  go,  and  to  consider  this  case  rather  as  an  exception  to  the 
rule,  than  a  departure  from  it,  and  to  proceed  at  once  to  a  decision 
upon  the  merits. 

The  5th  section  of  the  act  relative  to  paupers,  approved  March 
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3,  1845,  Revised  Statutes  of  1845,  page  403,  which  is  substaiitial- 
Iv  the  same  as  the  corresponding  act  of  1839,  cited  by  the  counsel 
in  the  argument,  provides,  that  the  justices  of  the  peace  in  each 
justices'  district,  in  conjunction  with  such  other  persons  as  the 
county  commissioners  in  the  several  counties  in  this  State  may 
appoint,  shall  be,  and  are  hereby  made  overseers  of  the  poor,  and 
are  vested  with  the  entire  and  exclusive  superintendence  of  the 
poor  in  their  respective  districts,  excepting  in  cases  of  corporate 
towns  or  cities,  to  which  such  superintendence  and  jurisdiction 

shall  be  by  law  granted. 
r*  1081  The  sixth  section  provides,  that  "  it  shall  be  the  duty 
of  said  justices  within  their  respective  districts,  and  the 
person  appointed  as  aforesaid,  diligently  to  inquire  after  all  such 
persons  as  are  unable  to  earn  a  livelihood,  in  consequence  of  any 
bodily  infirmity,  idiocy,  lunacy,  or  other  unavoidable  cause,  and 
to  provide  for  them  the  necessary  comforts  of  life,  by  confiding 
the  care  of  such  poor  person  or  persons  to  some  moral  and  discreet 
householder  or  householders  in  the  district  of  sufficient  ability  to 
provide  for  them.  And  any  person  to  whom  the  care  of  such  poor 
persons  shall  be  committed,  shall  execute  a  bond  to  the  county  in 
which  such  poor  person  shall  reside,  conditioned  that  he  will  treat 
such  poor  person  with  humanity,  and  afford  to  him  or  her  the  nec- 
essary attention  and  comforts  of  life,  fitted  to  his  or  her  condition. 
Said  bond  shall  set  forth  the  sum  to  be  given  by  said  county  for 
keeping  such  poor  person  or  persons." 

The  seventh  section  provides  that  "  said  overseers  shall,  at  each 
session  of  the  county  commissioners'  court,  make  a  full  report  of 
their  actings  and  doings  under  this  act,  and  return  a  list  of  all  the 
poor  in  their  respective  districts,  specifying  the  age,  sex  and  in- 
firmities of  each." 

The  eighth  section  provides,  that  "  upon  the  making  of  said  re- 
port, it  shall  be  the  duty  of  the  several  county  commissioners' 
courts  to  make  such  appropriations  as  will  justify  the  person  hav- 
ing the  custody  of  any  such  poor  person  in  aifording  to  him  or  her 
suitable  clothing,  and  such  comforts  as  may  be  suitable  to  their 
state  and  condition." 

The  ninth  section  provides,  that  "  any  sum  set  forth  in  the  bond 
executed  to  any  county  as  aforesaid,  may  be  lessened  or  increased  at 
the  discretion  of  said  county,  without  afifecting,  in  either  case,  the 
validity  of  the  bond." 

Thus,  it  will  be  seen  that  the  justices  of  the  peace  in  such  jus- 
tices' district  are  constituted,  ex  officio,  overseers  of  the  poor  of 
such  district,  in  conjunction  with  an  overseer  of  the  poor  to  be 
appointed  by  the  county  commissioners'  court;  and  these  overseers 
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are  together  to  exercise  a  general  suijerintendence  over  the  poor 
for  the  district. 

In  this  case,  Hamlin  was  the  overseer  appointed  by  the  county 
commissioners'  court  for  the  Peoria  district;  but  it 
does  not  appear  from  the  record  that  any  of  the  justices  [*  109] 
of  that  district  acted  with  him  in  making  the  contract 
with  the  plaintiff,  Kouse.  On  the  contrary  it  appears,  that  what- 
ever agreement  was  entered  into  was  made  by  Hamlin  and  Rouse 
alone. 

This  was  an  unauthorized  exercise  of  power  by  Hamlin,  as  no 
such  agreement  could  have  been  legally  made  without  the  con- 
currence of  the  justices  of  the  district,  acting  in  the  cliaracter  of 
overseers  of  the  poor,  or  at  least  a  majority  of  the  whole  taken  to- 
gether, the  overseer  appointed  by  the  county  commissioners'  court 
inclusive;  as  this  was  not  done,  we  hold  that  the  contract  is  not 
obligatory  upon  the  county. 

Again,  it  is  required  by  the  seventh  section,  as  above  quoted, 
that  the  overseers  of  the  poor  shall  report  their  proceedings  to  the 
county  commissioners'  court;  and  by  the  eighth  section,  that  court 
is  required  to  make  such  ap2:»ropriations  for  the  support  of  such 
persons,  to  be  thus  reported  as  may  appear  under  tlie  circumstances, 
to  be  reasonable  and  proper. 

No  report  has  been  made  in  this  case  by  the  overseers  of  the 
district,  and,  consequently  no  appropriation  has  been  made  by  the 
county  commissioners'  court,  to  meet  the  demand  of  Rouse  for 
the  medical  services  rendered  to  the  pauper  Styles,  at  the  request 
of  Hamlin.  How  could  this  have  been  otherwise  under  the  cir- 
stances? 

We  are  therefore  of  opinion,  that  before  a  contract  in  such  a  case 
can  be  properly  considered  as  obligatory  upon  the  county  that  the 
overseers  of  the  poor,  or  a  majority  of  them  should,  in  the  first 
place,  make  the  contract  with  the  person  who  is  to  support  or  ren- 
der service  to  the  pauper;  that  a  report  of  such  contract  should  be 
made  to  the  county  commissioners'  court,  and  that  the  county  com- 
missioners' court  should  either  approve,  increase,  or  diminish  the 
sum  agreed  to  be  paid  by  the  overseers,  and  make  an  appropriation 
for  its  payment  out  of  the  county  treasury.  If  the  overseers  or 
the  court  should  refuse  or  neglect  to  perform  their  respective  duties 
in  the  premises,  the  remedy,  in  the  first  instance,  is  by  a 
writ  of  mandamKS,  and  not  by  suit,  as  in  this  case  in  the  [*  110] 
circuit  court  against  the  county;  and  by  appeal,  if  neces- 
sary, from  the  final  order  or  judgment  of  the  county  commissioners' 
court. 

It  was  doubtless  intended  by  the  legislature,  that  the  county 
commissioners'  court  should  exercise  a  general  supervision  and  con- 
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trol  over  the  acts  of  the  overseers  of  the  poor,  and  especially,  in 
relation  to  the  payment  of  all  sums  of  money  for  the  support  of 
paupers  out  of  the  county  treasury.  Any  other  construction  of  the 
act  in  question,  mi:^ht  lead  to  the  most  injurious  consequences  to 
the  best  interests  of  the  county.  If  a  single  overseer  of  the  poor 
may  bind  the  connty  to  the  payment  of  three  hundred  dollars,  by 
a  single  contract,  as  in  this  case,  it  would  not  take  many  such  over- 
seers, or  many  such  contracts  to  bankrupt  the  most  wealthy  and 
prosperous  county  in  the  State. 

The  judgment  of  the  circuit  court  is  affirmed,  with  costs. 

Judgment  affirmed. 


IvET  Revnolds,  Aamr.  of  William  McFatridge,  deceased,  et  al.^  v. 
John  M.  Hendeeson,  Admr.  of  John  Henderson,  deceased. 

Error  to  Johnson. 

1.  Sci.  j?A. — to  revive  judgment  against  decedent  parties.  A.  recovered  judg- 
nieut  aijainst  B.  wbicli  was  enjoined,  and  pending  the  injunction,  A.  died. 
Several  executions  had  issued  before  the  injunction  was  granted,  the  first  of 
which  was  issued  within  a  year  after  the  rendition  of  judgment.  B.  died  and 
the  administrator  of  A.  sued  out  a  writ  of  sci.  fa  to  revive  the  judgment  against 
the  administrator  and  others,  heirs  at  law  and  terre  tenants  of  B.  The  sci.  fa. 
was  demurred  to,  but  overruled,  and  judgment  rendered  in  favor  of  the  plain- 
tilf  against  the  heirs  and  terre  tenants,  and  execution  awarded  against  them  in 
respect  to  the  lands  described  in  the  writ,  and  for  costs  of  suit:  Held,  that  tlie 
heirs  and  administrator  were  properly  joined  as  defendants  in  the  writ."  Held, 
also,  that  the  rendition  of  the  judgment  and  issuing  of  execution  created  a  lien 
upon  the  lands  of  the  defendant,  which  was  not  affected  by  his  death,  and  that 
the  administrator  of  the  plaintiff  was  entitled  to  an  execution  against  the  lands,  {a) 

Scike  facias  in  the  Johnson  circuit  court,  brought  by  the 
[*  111]  defendant  in  error  against  the  plaintiffs  in  error.  The  cause 
was  heard  at  the  October  term,  1845,  upon  demurrer,  be- 
fore the  Hon.  Walter  B.  Scates,  the  demurrer  overruled,  and  Judg- 
ment for  plaintiff,  etc. 

The  material  facts  appear  in  the  opinion  of  the  court. 

D.  J.  Bakee,  for  the  plaintiffs  in  error:  The  plaintiffs  in  error, 
besides  the  assignment  of  the  general  error  of  the  circuit  court  in 
the  overruling  of  the  defendant's  demurrer,  and  the  giving  of  said 
judgment  against  the  defendants  other  than  the  said  Ivey  Rey- 
nolds, administrator  as  aforesaid,  specify  these  points,  to  wit: 

1.  Proceedings  by  scire  facias  in  this  case,  to  subject  to  sale 
for  the  payment  of  the  judgment  mentioned,  the  lands  of  w^iicli 

(a)  R.  S.  1874,  Judgments,  De-  in  case  of  death  of  defendant  after 
CREES  AND  EXECUTIONS,  ch.  77,  §  39,  as  judgment.  Same  provisions.  S.  and  C.'s 
amended  in  1875,  controls  proceedings      Stats,  p.  1406 ;  Cothran's  Stats,  p.  870. 
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McFatridge,  deceased,  died  seized,  and  which  upon  his  death  de- 
scended to  his  heirs  at  law,  can  not  be  sustained,  unless  nihil,  as  to 
the  administrator  of  said  deceased  had  been  first  returned.  6  Bac. 
Abr.  114,  title  "  Scire  Facias;''  also  2  Saund.  R.  72,  f.  n.  (3.) 

2.  The  administrator  of  the  deceased  has,  under  the  laws  of 
this  State,  when  the  estate  of  the  deceased  is  insolvent,  the  whole 
and  entire  control  of  the  estate,  both  real  and  personal,  of  the  de- 
ceased, whom  he  represents,  in  respect  to  the  payment  of  the  debts 
of  the  deceased,  and  the  sole  power  to  subject  the  same  to  sale  for 
that  purpose;  and  when  there  is  a  personal  representative  of  the 
deceased  debtor,  it  is  not  in  the  power  of  his  judgment  creditor  to 
withdraw  from  him  this  control  and  authority  in  the  way  now  at- 
tempted to  be  done  in  this  case;  and  if  the  lands  described  in  the 
writ  of  scire  facias  shall  be  sold  on  this  judgment,  it  will,  not- 
withstanding, be  competent  for  the  administrator  to  sell  the  same 
lands  again,  under  an  order  of  the  circuit  court  obtained  according 
to  the  provisions  of  the  statute  in  such  cases  made  and  provided, 
and  the  title  acquired  by  the  purchaser  under  the  execution  against 
the  heirs  in  this  case;  or  in  other  words,  the  sale,  if  made  on  this 
judgment,  cannot  deprive  the  administrator  of  the  right  to  sell  the 
same  lands  under  an  order  of  the  court,  and  the  title  acquired  un- 
der the  latter  sale  will  prevail  against  that  acquired  under 

the  former.  R.  L.  648,  §  §  110,  114.  Personal  estate  [*  112] 
insufficient,  order  to  sell  lands  to  pay  debts  may  be  obtained. 
R.  L.  650,  §  §  119,  120.  Proceeds  of  such  sale  made  legal  assets. 
lb.  646,  §  105.  Proceedings  when  estate  is  insolvent.  lb.  647,  § 
109.  Certified  copy  of  judgment,  evidence,  etc.  Ibid.  648,  ^ 
112.     Power  and  jurisdiction  of  probate  court.     lb.  616,  §  15. 

The  uniform  practice  for  sixteen  years,  under  the  act  of  1839, 
concerning  wills  and  settlements  of  estates,  has  been  in  favor  of 
the  plaintiff's  in  error.  By  the  common  law,  only  the  goods  and 
chattels  of  the  debtor,  and  the  annual  profits  of  the  land,  as  they 
arose,  and  not  the  land  itself,  were  liable  to  execution  for  debt  or 
damages,  etc.  Toller  on  Executors,  409-416.  3  Jacob's  Law  Die, 
title,  "  Heir."  An  execution  can  not  issue  against  decedent's  es- 
tate, on  a  judgment  obtained  against  him  in  his  lifetime;  but  all 
such  judgments  must  be  classed  against  the  estate,  according  to 
the  provisions  of  the  administration  law.  7  Mass.  421.  If  estate 
of  deceased  is  insolvent,  the  heirs  are  entitled  to  the  rents  and 
profits  of  his  real  estate,  until  it  is  sold  for  his  debts.  Gibson  v. 
Farley,  16  do.  280. 

3.  The  lien  of  the  judgment  mentioned  in  this  writ  of  scire 
facias,  does  not  authorize  the  judgment  creditor  in  this  case  by 
this  mode  of  proceeding,  to  obtain  a  sale  of  the  lands  of  William 
McFatridge,  after  his  death,  and  of  which  he  died  seized,  when 

87 


113-114  Reynolds  et  al.  v.  Henderson.  [Dec.  T, 

Brief  of  Counsel — Opinion  of  the  Court. 


there  is  a  personal  representative,  as  there  is  in  this  case;  but  the 
lien  of  the  judgment  mentioned,  if  subsisting  after  the  death  of 
McFatridge  and  the  appointment  of  his  administrator,  can  be  suc- 
cessfully asserted  only  by  the  claim  of  priority  or  preference  of 
payment  in  the  disposition  of  the  assets  in  the  hands  of  his  admin- 
istrator, from  what  source  soever  obtained.  As  to  order  in  which 
debts  are  to  be  paid,  at  common  law,  see  Toller  on  Executors,  258, 
et  seq.     3  Bac.  Abr.  79. 

The  act  of  February  12,  JL823,  does  not  embrace  judgments, 
and  this  court  recognizes  doctrine  of  vested  rights  and  liens  of 
judgments  and  executions  accrued  underact  of  February  17,  1823, 
and  of  January  17, 1825.  Betts  v.  Bond,  Breese  223,  Wuod- 
[*  113J  worth  -y.  Paine's  administrators,  do.  294-5.  See,  also,  R. 
L.  371,  §  §  1,  2;  also  act  relative  to  wills  and  testaments, 
etc.,  646,  §  §  105,  120,  110, 114.  This  act  repeals  divers  acts  and 
laws,  and  all  acts  conflicting  with  its  provisions,  with  a  saving  of 
all  rights  accrued  under  them,  etc.,  §  140. 

4.  The  joinder  in  this  w^rit  of  scire  facias,  of  the  personal  re- 
presentative and  the  heirs  of  William  McFatridge,  deceased,  is  ir- 
regular and  without  law  to  justify  the  same. 

J.  C.  CoNKLiNG,  for  the  defendant  in  error:  Under  the  peculiar 
laws  of  England,  the  decisions  that  scii'e  facias  must  lirst  issue 
against  personal  representatives  were  very  proper,  for  the  personal 
effects  descended  to  the  executor  or  administrator,  and  the  real  estate 
to  the  heirs,  and  the  administrator  had  no  interest  whatever  in  the 
real  estate.  But  the  English  courts  also  decided  that  every  person, 
Avho  was  to  be  made  better  or  worse  by  the  issuing  of  execution, 
should  be  joined  in  the  scire  facias.  1  Salk.  319;  Johnson  v.  Par- 
mely,  17  Johns.  271;  Griffin's  Heirs  v.  Wilson,  1  J.  J.  Marsh.  210. 
Under  our  statute,  the  administrator,  in  his  representative  capacity, 
has  an  interest  in  the  lands  in  case  goods  and  chattels  are  insuffi- 
cient to  satisfy  the  debts.  In  case  they  are  insufficient,  he  should 
be  made  a  party,  for  it  may  be  that  he  has  satisfied  the  claim  out 
of  the  personal  effects. 

The  statute  in  reference  to  the  distribution  of  estates  is  only 
directory  to  executors  after  claims  shall  have  been  filed,  and  does 
not  destroy  the  lien  of  judgment  creditors.  If  so,  the  specific  lien 
created  by  mortgage  must  also  be  destroyed,  for  there  is  no  difi'er- 
ence  as  far  as  the  rights  of  creditors  are  concerned  between  such  a 
lien  and  that  of  judgment  creditors.  This  point  has,  in  effect,  been 
decided  in  the  case  of  Ballentine  v.  Beall,  3  Scam.  20. 

Young,  J.*     The  record  in  this  case  shows,  that  John 
['*  114]  Henderson  recovered  a  judgment  against  William   Mc- 

*  Wilson,  C.  J.,  and  Justices  Lockwood  and  Caton  did  not  sit  inithis  case. 
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Fatridge  in  an  action  of  covenant,  in  the  Johnson  circuit  court, 
at  the  April  term,  1830,  for  the  sum  of  $624.61,  on  which  several 
executions  issued,  without  being  satisfied,  the  tirst  of  which  was 
issued  within  a  year  and  a  day,  from  tlie  last  day  of  the  term  at 
which  the  judgment  was  rendered:  that  at  the  October  term,  1831, 
McFatridge  tiled  a  bill  in  chancery,  and  obtained  an  injunction,  re- 
straining Henderson  from  the  collection  of  his  judgment  at  law; 
which  chancery  suit  was  continued  from  term  to  term  until  the 
November  term,  1840,  at  which  time  the  injunction  was  dissolved; 
that  in  the  mean  time,  Henderson  had  died  intestate  on  or  about 
the  21st  day  of  February,  1839;  that  letters  of  administration  were 
then  granted  upon  his  estate  to  John  M.  Flenderson  by  the  probate 
justice  of  the  peace,  in  Macoupin  county,  that  being  the  county  in 
which  said  John  Henderson  lived  at  the  time  of  his  death;  that 
McFatridge  also  departed  this  life,  intestate,  on  or  about  the  25tli 
day  of  January,  1840,  without  having  in  any  manner  paid  or  sat- 
isfied said  judgment,  and  that  letters  of  administration  were  granted 
upon  his  estate  to  Ivey  Reynolds,  one  of  the  plaintiffs  in  error,  by 
—  the  probate  justice  of  the  peace  of  Johnson  county,  that  being  the 
county  in  which  the  said  McFatridge  resided  at  the  time  of  his 
death;  that  said  McP'atridge  died  insolvent,  and  that  his  personal 
property  is  insufficient  to  pay  the  debts  and  claims  against  his  es- 
tate, exclusive  of  said  judgment  and  costs:  that  McFatridge  died 
seized  of  the  following  real  estate,  to  wit:  The  north  west  quarter 
of  fractional  section  nine  (9),  in  township  fifteen  (15)  south,  in 
range  four  (4)  east  of  the  third  principal  meridian,  containing  99y|-j5- 
acres,  and  the  north  west  quarter  of  the  south  west  quarter  of  section 
twenty  (20),  in  the  same  township  and  range,  containing  forty  acres, 
besides  some  other  lands,  all  of  which  the  defendant  in  error  con- 
tends is  subject  to  be  sold  for  the  satisfaction  of  said  judgment,  by 
virtue  of  the  lien  which  attached  to  said  lands,  before  the  death  of 
the  intestate,  McFatridge. 

Upon  this  statement  of  facts,  John  M.  Henderson,  as  adminis- 
trator of  John  Henderson,  deceased,  sued  out  a  writ  of 
scire  facias  against  the  plaintiffs  in  error,  as  administra-  [*  115] 
tor,  heirs  at  law,  and  terre  tenants  of  the  said  William  Mc- 
Fatridge. deceased,  requiring  them  to  show  cause  at  the  May  term 
of  the  said  Johnson  circuit  court,  1844,  why  the  said  defendant  in 
eri-or,  as  such  administrator,  should  not  have  execution  of  the  said 
judgment  against  them,  or  some  of  them,  by  a  sale  of  said  lands,  etc. 

Tlie  cause  was  then  cont'inued  from  term  to  term  until  the  May 
term,  1845,  at  which  time  the  plaintiffs  in  error  filed  a  demurrer 
to  the  said  scire  facias^  to  which  there  was  a  joinder  by  the  defend- 
ant in  error,  and  the  cause  again  continued  until  the  October  term, 
1845.  when  the  demurrer  was  overruled  by  the  court.     The  plain- 
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tiffs  in  error  abiding  by  the  decision  upon  tlie  demurrer,  the  judg- 
ment mentioned  in  the  scire  facias  was  revived  for  the  sum  of 
§624.64,  and  costs  of  suit,  with  an  order  that  the  defendant  in  er- 
ror, who  was  plaintiff  below,  have  execution  as  such  administrator, 
of  said  judgment,  with  interest  from  the  29th  day  of  April,  1830, 
against  said  defendants,  except  the  said  Ivey  Reynolds,  to  be  levied 
of  the  lands  and  tenements  of  which  the  said  William  McFatridge, 
at  the  time  of  his  death,  died  seized,  as  described  and  set  forth  in 
the  said  scire  facias,  to  wit:  The  north  west  quarter  of  fractional 
section  nine  (9),  in  township  fifteen  (15)  south,  range  four  (4)  east, 
containing  993-|-g-  acres,  and  the  north  west  quarter  of  the  south 
west  quarter  of  section  twenty  (20)  in  the  same  township  and  range, 
containing  forty  acres,  and  the  costs  of  the  suit  to  be  taxed  at 
S11.621 

From  this  judgment,  the  defendants  below  have  prosecuted  a 
writ  of  error  to  this  court,  and  assign  the  following  as  causes  of 
error,  to  wit: 

1.  That  a  scii^e  facias  can  not  be  prosecuted  against  the  heirs  at 
law  of  McFatridge,  so  as  to  subject  the  real  estate  to  execution,  un- 
til nihil  had  been  returned  as  to  the  administrator  of  the  deceased; 

2.  That  the  estate  of  McFatridge  being  insolvent,  his  lands  can 
only  be  sold  on  the  application  of  the  administrator  for  the  pay- 
ment of  his  debts;  and  that  the  judgment  creditors  can  only 

[*  116]  obtain  satisfaction  of  their  judgments  by  coming  in  for  a 
proportionate  share  of  the  assets,  after  they  shall  have  been 
thus  realized  by  the  administrator,  according  to  the  class  to  which 
such  judgments  against  the  estate  may  belong; 

3.  That  the  circuit  court  erred  in  decidinof  that  the  lien  men- 
tioned  in  the  scire  facias  continued  after  the  death  of  McFatridge; 
and 

4.  That  the  joinder  of  the  administrator  with  the  heirs  at  law  of 
the  decedent,  in  the  scire  facias,  was  erroneous,  and  vitiates  the 
w^hole  proceeding. 

The  foregoing  statement  of  facts  are  recited  at  length  in  the  scire 
facias  and  the  demurrer  admits  them  to  be  true;  and  it  is  only 
necessary,  therefore,  to  inquire  whether  the  process  is  regular  and 
against  the  proper  parties;  and  whether  Henderson's  judgment, 
which  had  become  a  lien  upon  the  lands  of  McFatridge  by  opera- 
tion of  law  in  his  lifetime,  still  continued  to  operate  after  his  de- 
cease. 

And,  first,  as  to  the  proper  parties  to  be  made  defendants  by  the 
scire  facias.  It  would  seem  that  the  objection  for  a  misjoinder  is 
not  well  taken  in  a  case  like  this.  Here  there  had  been  a  judg- 
ment against  McFatridge  in  liis  lifetime,  which  had  become  a  lien 
upon  his  lands,  and  the  administrator,  as  well  as  the  heirs,  was  in- 
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terested  in  the  payment  of  it,  if  lie  had  sufficient  assets  in  his  hands; 
or  in  showing  that  it  had  ah'eadj  been  paid,  if  such  had  been  the 
fact,  at  the  time  of  sueing  out  the  writ,  as  the  administrator  of  the 
judgment  creditor  had  his  election,  either  to  resort  to  his  lien 
upon  the  lands  for  payment,  which  might  call  forth  a  defence  from 
the  heirs,  as  well  as  the  administratoi',  or  to  demand  payment  from 
the  administrator  out  of  the  personal  effects  of  the  estate,  whicli 
would  be  a  proceeding  against  the  administrator  alone.  In  this 
case,  it  is  the  object  of  the  plaintiff  to  subject  the  lands  to  execution 
by  virtue  of  his  lien,  and  the  heirs  and  administrator  are  properly 
joined  as  the  defendants. 

The  37th  section  of  the  revised  statutes  of  1845,  which  is  simi- 
lar to  the  former  law  on  this  subject,  provides  "  that  whenever  a 
judgment  has  been  or  may  hereafter  be  obtained  in  any 
court  of  record  in  this  State,  against  any  person,  or  per-  [*  117] 
sons,  who  has,  or  shall,  after  the  rendition  of  such  judg- 
ment, die,  it  shall  be  lawful  for  the  execution  to  issue  against  the 
lands  and  tenements  of  said  deceased  person,  or  persons,  without 
first  reviving  the  judgment  against  their  heirs,  or  legal  representa- 
tives; provided,  however,  tiiat  the  plaintiff',  or  plaintiff's  in  execution, 
or  his  or  their  attorney,  shall  give  to  the  executor  or  administrator, 
if  there  be  any,  of  said  deceased  person,  or  persons,  at  least  three 
months  notice  in  writing  of  the  existence  of  said  judgment  before 
the  issuing  of  the  execution;  and  provided  further,  that  no  execu- 
tion shall  issue  until  after  the  expiration  of  twelve  months  from 
the  death  of  such  deceased  person  or  persons."  From  this  section 
it  manifestly  appears,  that  an  administrator  should  have  notice  of 
such  a  proceeding,  and  that  it  is  not  error  to  make  him  a  party  to 
the  scire  facias  for  that  purpose.  In  the  case  of  MitchelVs  heirs  v. 
Smithes  heirs,  1  Littell,  243,  the  scire  facias  was  to  revive  a  judg- 
ment in  ejectment,  and  the  question  was,  whether  the  heirs  alone, 
or  the  personal  representatives,  should  have  been  made  defendants. 
The  court  said:  "Had  the  judgment  in  ejectment  been  obtained 
against  Mitchell  alone,  the  scire  facias  against  his  heirs,  without 
joining  his  administrator  or  executor,  would  have  been  improper. 
That  upon  a  judgment  for  damages  and  costs,  recovered  against  the 
ancestor  in  his  lifetime,  the  heir  at  common  law  was  in  no  manner 
liable;  and  although  the  heir  is  made  liable  by  the  act  of  assembly 
subjecting  lands  to  the  payment  of  debts,  he  is  only  made  so  in  a 
joint  action,  against  him  and  the  personal  representatives." 

So  it  was  determined  in  the  case  of  Grijflth''s  heirs  v,  Wilson,  1 
J.  J.  Marsh.  209,  that  a  "judgment  against  one  in  a  personal  ac- 
tion must  be  revived  against  his  personal  representatives,  or  against 
them  and  the  heirs;"  and  where  the  judgment  is  against  one  who 
has  since  died,  the  scire  facias  may  issue  ngainst  the  heirs,  with- 
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oat  the  terre  tenants,  or  without  styling  the  heirs  terre  tenants. 
The  heirs  are  liable  as  tenants,  and  a  sci.  fa.  against  the  terre  ten- 
ants, without  the  heirs  would  be  erroneous;  as  there  could  be  no 
judgment  against  the  terre  tenants,  unless  there  is  a  re- 
p  1181  turn  that  there  are  no  heirs,  or  that  they  have  no  lands. 
Bac,  Abr.  "  Scire  facias,''''  418. 

In  this  case,  the  scire  facias  is  against  the  heirs,  terre  tenants, 
and  administrator,  and  service  upon  all,  and  we  hold  the  process 
and  service  to  be  regular  and  proper. 

In  regard  to  the  question  of  lien,  and  of  the  prior  right  of  the 
plaintiii"  to  have  execution  of  the  judgment  of  his  intestate  byi  a 
sale  of  the  land  of  the  deceased,  it  is  provided  by  the  second  section 
of  the  act  relative  to  judgments  and  executions,  approved  January 
17,  1825,  "  that  when  any  judgment  shall  have  become  a  lien  as 
aforesaid,  and  the  defendant  happens  to  die  before  execution  shall 
have  been  issued  thereon,  the  remedy  of  the  person  in  whose  favor 
the  said  judgment  shall  have  been  rendered,  shall  not  be  delayed 
or  suspended  by  reason  of  the  non-age  of  any  heir  or  heirs  of  such 
defendant;  but  no  execution  shall  issue  upon  such  judgment  until 
the  expiration  of  one  year  after  the  death  of  such  defendant,  nor 
shall  any  previous  law  of  this  State,  which  gives  no  preference 
to  the  claims  of  a  creditor  of  a  deceased  debtor,  be  so  construed  as 
to  impair  or  affect  the  lien  of  any  judgment  as  aforesaid."  And 
in  the  proviso  to  the  first  section  of  the  same  act,  it  is  declared, 
"  that  in  case  the  party  in  whose  favor  any  such  judgment  shall 
have  been  entered,  shall  be  restrained  by  injunction  out  of  chancery, 
or  order  of  any  judge  or  court,  either  from  issuing  execution  or 
selling  thereon,  the  time  during  which  he  shall  be  so  restrained 
shall  not  be  deemed  or  considered  as  any  part  of  the  said  seven 
years."     Gale's  Stat.  389. 

It  is  very  evident  from  these  provisions,  when  taken  in  connec- 
tion with  that  part  of  the  act,  which  makes  the  judgment  a  lien 
upon  the  defendant's  lands,  that  it  was  not  intended  that  the  plain- 
tiff should  lose  the  benefit  of  the  law  in  that  respect  by  the  death 
of  the  defendant.  The  lien  having  once  attached  will  continue  to 
operate  until  the  judgment  is  satisfied. 

In  this  case,  execution  was  issued  upon  the  judgment  within  a 
year  and  a  day  after  its  rendition,  and  during  the  lifetime  of 
both  the  original  parties  to  it;  and  its  collection  stayed  by 
[*  119]  injunction  out  of  chancery  which  was  not  dissolved  until 
November,  1840,  about  one  year  and  nine  months  after  the 
death  of  the  judgment  creditor,  and  his  administrator  now  asks  to 
have  execution  of  tliat  judgment. 

ISo  good  reason  having  been  shown  by  the  defendants  against 
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the  allowance  of  his  request,  we  are  of  opinion  that  he  is  entitled 
to  his  execution.     Judgment  athrmed  with  costs. 

Judgment  affirmed. 


Geoege  C.  Bestor  v.  Elihu  N.  Powell  et  al. 
Appeal  from  Peoria. 

1.  Evidence— proqf  i*o  nclmit  secondnry.  In  an  action  of  ejectment,  the  plain- 
tilis  were  sworn  and  stated  that  a  certain  deed  from  the  county  commissioners 
to  one  A.  was  not,  and  never  had  been  in  their  possession,  and  that  they  did  not 
know  where  it  was;  that  they  were  unable  to  procure  it,  and  that  they 'had  sent 
a  messenger  to  A.  for  the  deed.  The  messenger  was  then  sworn,  and  stated 
that  he  called  on  A.  for  the  deed,  who  replied\hat  the  deed  was  not  in  his  pos- 
session, and  that  he  had  not  seen  it  for  a  long  time.  The  plaintifls  then  intro- 
duced the  record  of  deeds  of  the  county,  to  show  the  conveyance  from  the  county 
to  A:  Held,  that  under  the  circumstances,  the  secondary  evidence  was  proper- 
ly admissible,  both  at  common  law  and  under  the  statute,  {a) 

2.  SxsiE— county  commissioners''  deed.  A  deed  purporting  to  be  "between 
the  county  commissioners  of  the  county  of  Peoria,  and  State  of  Illinois,  of  the 
first  part,  and  James  C.  Armstrong,  of  tlie  second  part,  etc.,  signed  and  sealed  by 
three  individuals,  and  acknowledged  before  the  county  commissioners'  clerk, 
in  open  court,  who  certified,  under  seal  of  the  court,  that  they  are  the  "legal 
acting  commissioners,"  was  held  to  be  the  deed  of  the  individuals  in  their  official 
capacity,  and  as  such,  admissible  in  evidence,  {h) 

3.  Tax  deed — who  rniiy  execuie.  A  deed  of  land  sold  for  taxes  under  the 
revenue  law  of  183!),  made  either  by  the  officer  making  the  sale,  or  his  successor 
in  office,  is  good  and  valid  under  the  statute. 

4.  Same — time  of  sale — Imo,  1839.  A  sale  of  lands  for  taxes  made  on  the  sec- 
ond Monday  succeeding  the  first  day  of  the  term  at  which  the  judgment  against 
the  lands  was  rendered,  was  hekh  to  have  been  made  on  the  day  fixed  bv  the 
true  interpretation  of  the  act:  Held,  also,  that  a  sale  made  on  the  second  Mon- 
day succeeding  the  adjournment  of  the  term  would  not  be  objectionable,  (c) 

5.  Same — title  essential  to  defeat.  Under  the  I'evenue  law  of  1839,  before  any 
person  claiming  adversely  to  a  tax  deed  can  be  admitted  to  defeat  it,  he  must 
show  that  he,  or  the  person  under  whom  he  claims,  had  title  to  the  land  at  the 
time  of  the  sale  for  taxes. 

Ejectment  in  the  Peoria  circuit  court,  brought  by  the  appel- 
lees against  the  appellant,  and   heard   at  the  May  term, 
1S45,  before  the  Hon.  John  D.  Caton,  when  a  judgment  [*  120] 
for  possession  was  rendered  in  favor  of  the  plaintiffs  below. 

Cases  Citing   Text.  (c)     Sale  on   second   Monday   after 

(a)    To  let  in  certified  copy  of  rec-  first  day  of  term  is  proper;  sale  on  sec- 

ord  of   duly   acknowledged  deed    to  ond  Monday  succeeding  adjournment 

supply  loss  of  original,  any  evidence  of  term  is  improper.     Hope  «.  Sawyer, 

which  satisfies  court  that  deed  is  not  14111.254,255.  If  more  than  two  Aveeks 

in  party's  power,  is  sufficient.  Newsom  intervene  betAveen  beginning  of  term 

V.  Luster,  13  111.  175, 180.     Upon  proof  and  beginning   of  tax  sale,  latter   is 

of  loss  of  original  deed,  abstract  of  title  void.     Polk  v.  Hill,  15  111.  130.     Deed, 

is  admissible   in  evidence,  under  act  which  under  decisions  existing  at  date 


e 


of  1872.    Richley  v.  Farrell,  69  111.  264,      of  its  execution  appeared  to  be  valid, 
267.  but   which    under   later    decisions    is 

(6)    Deed,  from  county  commission-      void,  is  still  valid  color  of  title.    Hardin 
ers  in  1827,  conveyed  title  of  county.      v.  Crate,  60  111.  215,  218. 
Street  v.  McConnell,  16  111.  125,  126. 
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0.  Peters,  for  the  appellant:  I.  The  record  of  the  deed  from 
the  county  commissioners  to  Armstrong  was  inadmissible,  and 
ought  to  have  been  excluded  by  the  court. 

1.  The  deed  itself  was  the  best  evidence.  The  record  can  only 
be  used,  first,  where  the  original  is  lost,  or  secondly,  where  it  is 
not  in  the  power  of  the  party  wishing  to  use  it,  and  this  to  be 
made  to  appear  to  the  satisfaction  of  the  court.  Gale's  Stat.  153, 
§  17. 

The  plaintiffs  below  did  not  show  sufficient  diligence  to  entitle 
them  to  secondary  evidence.  Armstrong  lived  in  Peoria;  plain- 
tiffs did  not  apply  to  him;  they  requested  Mr,  Metcalf  to  ask  Mr. 
Armstrong  for  the  deed,  but  he  did  not  make  known  the  object  of 
the  inquiry,  or  that  the  deed  was  wanted  as  evidence.  Mr.  Met- 
calf was  a  stranger  to  the  title  and  to  the  transaction;  he  might 
well  refuse  him  the  information  sought. 

Armstrong  was  a  competent  witness,  and  could  have  been  com- 
pelled to  produce  the  deed  under  a  duces  tecum.  The  notice  to 
defendant  was  nugatory.  He  claimed  no  title  under  Armstrong; 
there  was  no  presumption  that  he  had  the  deed.  Armstrong  was 
the  grantee,  and  there  was  no  conveyance  from  him,  so  that  he 
would  be  presumed  to  have  the  deed,  or  to  have  it  under  his  control. 

2.  The  deed  itself  would  not  have  been  evidence  of  title;  it  was 
not  such  a  deed  as  would  transfer  the  title  of  the  county  to  Arm- 
strong. 

The  patent,  and  the  special  act  of  congress  vested  the  land  in 
the  county;  and  though  the  grant  was  to  individuals  as  county 
commissioners,  yet  by  our  own  statute,  a  fee  simple  was  vested  in 
the  county  by  the  grant  from  the  U.  S.  2  Public  Land  Laws  of 
U.  S.  362;  Gale's  Stat.  158,  §  2. 

It  is  not  denied   that  county  commissioners  can    make  deeds 
to  convey  lands  belonging  to  the  county;    but  without 
["  121]  this  statute  they  would  have  no  such  power.     Gale's  Stat. 
156,  §  2;  Williams  v.  Claytor,  1  Scam.  505. 

But  the  conveyance  must  be  by  them  as  county  commissioners. 
This  deed  purports  to  be  an  indenture  between  the  county  com- 
missioners and  Armstrong;  but  Coyle,  Hamlin  and  Tharp  are  not 
described  in  the  deed,  nor  do  they  execute  the  deed  as  county 
commissioners. 

What  purports  to  be  a  certificate  that  they  were  county  com- 
missioners, is  a  record  of  the  original  without  any  preliminary 
proof  of  its  loss;  besides  there  was  better  proof,  to  wit:  the  rec- 
ords of  the  county  commissioners'  court,  that  they  were  county 
commissioners. 

The  deed  or  grant  should  have  been  in  the  name  of  the  county. 
The  title  was  in  the  county  as  a  public  corporation;  the  act  which 
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divests  the  county  of  its  title  must  be  a  corporate  act;  a  corpo- 
ration can  onl}^  act  by  its  officers,  and  its  common  or  public  seal. 
The  signatures  of  its  officers,  with  the  usual  scrawls  attached  to 
their  names,  do  not  make  it  the  deed  of  the  corporation;  and 
though  the  commissioner  may  convey,  yet  the  mode  of  conveyance 
is  not  changed,  but  is  left  as  at  common  law.  Kinzie  v.  Chicago, 
2  Scam.  187. 

II.  All  the  evidence  offered  to  show  title  under  the  tax  sale  of 
1841  was  inadmissible,  and  showed  no  title  in  the  plaintiffs. 

1.  Because  the  sale  was  made  within  a  shorter  period  of  time, 
after  the  rendition  of  the  judgment,  than  was  required  by  law. 

The  record  shows  that  the  sales  were  commenced  during  the 
term  at  which  the  judgment  was  rendered,  and  completed  before 
the  second  Monday  thereafter. 

By  the  act  of  1838-9,  the  collector  is  to  give  notice  that  on  the 
"  second  Monday"  next  "  succeeding  the  term,"  he  will  sell,  etc. 
"  Succeeding  the  term"  can  not  mean,  during  the  term.  Laws  of 
1838-9,  13,  §26;  lb.  24,  §  5. 

"Term"  is  from  the  Latin  ^'■terminus ^"^  a  bound,  a  limit;  says 
Cicero,  "  Est  inter  eos  non  de  terminis,  sed  tota  jpossessione,  con- 
tentioJ^ 

In  law  it  hath  two  significations  or  applications; 

1.  The  whole  time  or  duration   of  an  estate.     2.  The  P  1221 
time  during  which  the  court  is  liolden  open  for  the  trial  of 
causes;   Webster's   Die.  word  "term."     The   Latin  terminus,  and 
the   Greek  word  from  which  the  Latin  is  derived,  signify  also  a 
termination  or  ending. 

The  phrase  "  next  succeeding  the  term,"  can  only  mean  or  refer 
to  the  time  after  the  close  of  the  term. 

By  our  law,  all  judgments  are  considered  as  rendered  on  the 
last  day  of  the  term,  at  least  so  far  as  to  have  judgment  liens  at- 
tach from  that  day  only;  and  wliile  the  term  continues,  all  judg- 
ments and  decrees  are  under  the  control  of  the  judge.  Gale's  Stat, 
389,  §  1;  Frink  v.  King,  3  Scam.,  149.  During  the  term,  all  the 
proceedings  are  in  the  breasts  of  the  judges  and  alterable.  3 
Dane's  Abr.  ch.  95,  art.  2,  §  2. 

It  is  not  to  be  presumed,  that  the  legislature  intended  that  the 
lands  should  be  sold  during  the  term,  when  the  judgment  had  not 
become  forfeited,  and  when  owners  might  appear  to  contest.  At 
least,  no  such  inference  should  be  drawn  unless  the  language  is 
clear  and  explicit. 

But  all  doubt  should  be  removed  by  reference  to  a  subsequent 
section  of  the  same  act,  which  provides,  that  the  clerk  of  the  cir- 
cuit court  shall  "  within  five  days  after  the  adjournment  of  said 
court,"  make  out  a  copy  of  the  collector's  report,  with  the  order  of 
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the  court  thereon,  and  deliver  the  same  to  the  sherijff,  "  and  this 
shall  constitute  the  process  on  which  all  lands  shall  be  sold  for 
taxes;"  and  the  sherifl'  shall  thereupon  cause  said  lands  to  be 
sold  on  the  day  specified  in  the  notice  given  by  the  collector  for 
the  sale  of  the  same,"  etc.  This  language  clearly  imports  that 
the  sale  is  to  be  after  the  adjournment;  and  if  after,  then  tlie  sec- 
ond Monday  after- is  the  earliest  day  a  sale  can  be  had. 

The  term  commenced  April  15th,  and  the  execution,  or  order  of 
sale,  issued  on  April  24th;  the  term  closed  on  April  28th,  1841. 
The  sales  commenced  on  tlie  26th,  and  terminated  on  the  29th;  so 
that  no  Monday  intervened  between  the  close  of  the  term  and  the 
day  of  sale.    Laws  of  1838-9,  14,  §  31. 

III.  The  deed  of  Smith  Frye  to  Underhill,  dated  May 
[*  123]  4th,  1843,  conveyed  no  estate.     Orr,  the  predecessor  of 
Frye,  made  the  sale  for  the  taxes,  and  he  only  could  give  a 
deed  to  pass  the  title  under  the  tax  sale. 

The  general  principle  of  law  is,  that  the  officer  who  makes  the 
sale  is  to  make  the  deed ;  that  the  officer  wlio  has  received  and  levied 
an  execution,  must  perfect  it,  by  doing  every  act  required  under, 
or  by  virtue  of  the  execution;  and  in  case  of  ordinary  judgments 
and  sales  on  execution,  the  duty  of  the  sheriff  is  extended  beyond 
the  return  of  process,  and  the  sale  and  such  subsequent  acts  are 
considered  as  one  entire  thing.     Elkin  v.  The  People,  3  Scam.  308. 

A  sale  for  taxes  is  predicated  upon  a  judgment,  and  is  made  by 
virtue  of  an  execution,  though  peculiar  in  its  form,  as  much  as  any 
other  sheriff's  sale.  The  judgment  is  in  rem;  the  execution  is  in 
rem.f'  and  the  law  having  required  the  sheriff  to  make  the  sale,  the 
same  rule  as  in  ordinary  cases  will  apply,  unless  the  legislature  has 
prescribed  a  different  one.  The  analogies  of  the  common  law  ap- 
ply, and  its  principles  are  to  govern,  in  this,  as  well  as  in  other 
cases  of  sales  upon  execution.     Elkin  v.  The  People,  above  cited. 

Has  the  Revenue  Law  of  1839,  directed  a  different  mode?  Tiie 
forty-second  section  provides,  that  the  sheriff  shall  make  a  deed  to 
the  purchaser.  But  the  sale  and  every  thing  subsequently  neces- 
sary to  perfect  the  act  being  one  entire  thing,  the  legislature  could 
only  have  contemplated  the  sheriff  who  made  the  sale,  he  continu- 
ing to  be  sheriff  for  the  purpose  of  completing  what  he  has  begun. 
And  this  construction  is  placed  beyond  a  doubt  by  the  subsequent 
part  of  the  same  section,  in  prescribing  the  form  of  the  deed.  It 
recites:  "  Whereas,  on,  etc.,  I,  sheriff,  etc.,  by  virtue  of  a  precept 
to  me  directed,  etc.  INow,  therefore,  I,  sheriff  as  aforesaid,  etc., 
grant,"  etc.  There  is  no  clause  or  provision  for  any  alteration  of 
this  form,  or  to  insert  a  clause  to  show  that  the  sale  was  made  by 
his  predecessor;  the  language  is  peremptory — "  de^ds  executed  by 
the  sheriff  shall  be  in  the  following  form."  As  this  is  a  statute  con- 
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veyance,  and  against  common  right,  the  statute  must  be  strictly 
pursued. 

^Nothing  is  to  be  presumed  except  what  the  statute  has 
presumed,  or  required;  more  than  the  statute  has  required,  [*  124] 
would  be  too  much;  less  than  tlie  statute  has  required, 
would  be  insufficient.     These  principles  are  fully  recognized  in  the 
case  of  Garrett  v.  Wiggins,  1  Scam.  336-8. 

E.  N.  Powell,  for  the  appellees, 

ScATES,  J.*  Ejectment  against  the  plaintitf  in  error,  to  recover 
a  lot  in  the  town  of  Peoria.  The  defendants  deduce  two  chains  of 
title,  one  by  patent  from  the  United  States  to  the  county  of  Peori? 
and  by  conveyance  from  them  to  James  C.  Armstrong,  and  by  pur- 
chase under  an  execution  issued  on  a  judgment  against  him  in 
favor  of  Isaac  Underbill. 

The  other  chain  of  title  is  by  purchase  under  an  execution  issued 
on  a  judgment  for  the  taxes  of  1840,  against  the  lot,  and  in  favor 
of  the  State. 

The  plaintiff  objected  to  all  the  evidence  below,  but  confines  his 
objections  here  to  the  conveyance  by  the  county  commissioners  to 
Armstrong,  and  to  the  proceedings  on  the  sale  for  taxes. 

The  plaintiff  offered  to  prove  that  Susan  Buxton  had  claimed  the 
premises  as  owner  ever  since  1838,  and  had  occupied  them  by  her- 
self or  tenants;  that  tlie  defendant  entered  and  took  possession  in 
1841,  under  a  lease  from  her,  and  had  occupied  ever  since,  and  that 
he  had  not  had  notice  or  demand  to  quit  or  give  up  the  premises. 
This  was  objected  to  and  excluded,  and  very  properly  we  think.  If 
the  defendants  showed  no  title,  it  was  unnecessary  to  prove  this 
possessory  one.  If  they  showed  title,  this  one  was  of  no  moment. 
So,  in  no  event,  does  it  appear  that  this  proof  was  relevant,  or  im- 
portant, upon  the  face  of  this  record. 

The  first  objection  I  shall  notice,  was  taken  to  the  admission  in 
evidence  of  the  record  of  deeds  of  the  county,  to  show  the 
conveyance  from  the  county  of  Peoria  to  Armstrong.  For  [*  125] 
a  foundation  for  the  introductionof  this  secondary  evidence 
the  defendants  were  both  sworn,  and  stated  that  they  had  not,  and 
never  had  the  possession  of  said  deed,  and  did  not  know  where  it 
was;  that  it  was  out  of  their  power  to  procure  it;  and  that  they 
had  sent  Mr.  Metcalf  to  Armstrong  to  get  it  from  him,  supposing 
he  liad  it.  Mr.  Metcalf  was  sworn,  and  stated  that  he  had  called 
upon  Armstrong  for  the  defendant  to  get  the  deed;  that  Armstrong 
said  he  had  not  had  the  deed  for  a  long  time,  and  did  not  know 
where  it  was.     Armstrong  lived  in  Peoria  at  the  time  of  the  trile. 

*  Wilson,  C.  J.,  and  Lockwood,  J.,  did  not  sit  in  this  case. 
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Plaintiff  had  been  dulv  notified  to  produce,  and  did  not.  The 
secondary  evidence  was  admitted  under  this  proof,  and  we  think 
well  enough.  Parties  are  required  to  make  diligent  search  and 
inquiry;  this  inquiry  was  made  of  the  very  person  whose  muni- 
ment it  was,  and  in  all  probability  had  it,  if  in  existence.  His  an- 
swer to  the  inquiry  is  competently  proven  by  the  witness  who  made 
it.  It  was  not  necessary  to  call  the  person  himself,  unless  circum- 
stances should  raise  the  suspicion  that  the  answer  was  untrue,  or 
that  the  deed  was  probably  in  existence,  and  could  be  had  upon 
proper  search.  Here  the  answer  was  positive  and  unequivocal,  that 
it  was  not  in  his  possession,  and  he  knew  not  where  it  was.  Under 
these  circumstances,  he  being  entitled  to  its  custody,  it  is  presum- 
able it  was  lost  or  destroyed.  But  independent  of  the  principle  of 
common  law,  the  statute  has  made  the  record  of  the  deed  evidence, 
whenever  it  shall  appear  to  the  satisfaction  of  the  court  that  the 
original  is  not  in  the  power  of  the  party  wishing  to  use  it.  Gale's 
StaL  153,  §  17. 

The  next  objection  is  to  the  deed  from  the  county  to  Armstrong, 
on  the  grounds  that  it  was  not  made  by  the  county,  and  is  not  un- 
der the  seal  of  the  county.  I  think  the  objection  is  not  well  taken. 
The  deed  purports  to  be  "  between  the  county  commissioners  of 
the  county  of  Peoria,  and  State  of  Illinois,  of  the  first  part,  and 
James  C.  Armstrong,  of  the  second  part,  Witnesseth,  That  the 
said  commissioners,  party  of  the  first  part,  for  and  in  consideration," 
etc.,  and  concludes,  "  In  testimony  whereof,  the  party  of  the  first 
part  have  hereunto  set  their  hands  and  seals."     (Signed,) 

"John  Coyle,  [l.s.]  Orin  Hamlin,  [l.s.]  Andrew  Tharp,  [l.  s.] 
The  acknowledgment  of  the  deed  was  taken  by  the  coun- 
r*  126]  ty  commissioners'  clerk  in  open  court,  certifying  that  they 
are  the  "  legal  acting  commissioners,"  with  the  seal  of  the 
court,  authenticating  the  acknowledgment. 

This  is  a  corporation,  and  it  possesses  a  seal,  and  it  is  true  that 
they  must  authenticate  their  solemn  acts  of  record,  and  by  deed, 
by  the  seal  of  tlie  corporation. 

But  the  clerk,  not  the  commissioners,  is  the  keeper  of  the  seal. 
What  they  order  as  a  court,  he  will  enter  and  authenticate  with 
the  seal.  But  what  they  do  in  pals,  he  can  not,  otherwise  than  as 
it  is  ordered  of  record,  or  acknowledged  before  him,  where  he  is  al- 
lowed take  such  acknowledgment,  as  in  this  case.  They  have  no 
right  to  take,  or  use  the  seal.  No  one,  I  imagine,  would  contend, 
that  the  clerk  could  sign  and  seal  the  deed  for  the  court.  They 
may  sit  in  open  conrt,  and  make,  seal,  and  acknowledge  the  deed, 
or  they  may  make  and  seal  it  in,  jyais  and  acknowledge  it  before  the 
clerk.  In  either  way,  the  corporate  seal  to  the  attestation  of  ac- 
knowledgment will  satisfy  the  requirements  and  principles  of  law, 
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requiring  corporations  to  act  under  seal.  I  do  not  perceive  Low 
they  could  well  get  the  seal  to  it  in  any  other  way,  without  dis- 
pensing with  their  own  signatures,  which  I  think  to  be  necessary. 
The  individual  names  of  the  members  of  the  court  are  signed,  with 
tlieir  private  scrawls,  without  annexing  an  official  description.  But 
the  introductory  part  of  the  deed  has  fully  described  the  grantors, 
und  the  witness  to  the  deed  is  made  by  the  '•  party  of  the  first 
part."  We  know  by  law,  that  the  corporation  is  represented  by 
official  persons,  and  these  representatives  of  the  corporation  have 
officially,  as  such,  acknowledged  it.  This  is  all  proper,  and  well 
enough.  The  patent  in  this  case  issued  to  the  "county  commis- 
sioners," naming  the  individuals  then  filling  the  office,  and  their 
successors  in  office.  The  decision  in  1  Scam.  504,  so  far  as  intima- 
tion was  thrown  out  by  the  court  that  it  should  have  been  made  in 
the  name  of  the  "  county,"  therefore,  does  not  apply.  The  patent 
in  that  case  was  to  the  "county;"  in  this,  to  the  "county  commis- 
si(jners."  But  the  decision  itself  disposes  of  this  objection  under 
the  statute.     Gale's  Stat.,  156,  §  2;  see,  also,  §  158. 

Several  objections  have  been  taken  to  the  title  derived  [*  1271 
under  the  tax  sale.  The  first  that  I  will  notice  is,  that  the 
successor  of  the  sheriff  who  made  the  sale,  executed  the  deed.  At 
the  time  of  making  this  deed,  there  was  a  statute  allowing  the  suc- 
cessor of  the  sheriflf,  or  other  officer,  who  had  made  sales  of  real 
estate,  to  execute  the  deeds,  but  did  not  in  express  terms  include 
deeds  made  by  sheriffs  on  sales  for  taxes;  nevertheless,  as  it  is 
an  official  act,  connected  with  the  office,  and  not  a  personal  trust 
reposed  in  the  man,  I  regard  the  statute  as  only  declaratory  of 
what  the  law  was  before  its  passage;  and  it  is  a  general  declaratory 
act,  including  other  officers,  whose  duty  it  was  to  sell  real  estate." 
K.  L.,  109,  §  30.  A  deed,  therefore,  made  either  by  the  officer 
making  the  sale,  or  his  successor  in  office,  w^ould  be  good  and  valid 
under  the  statute  as  to  this  objection,  as  may  be  seen  by  reference 
to  the  different  provisions  of  the  act,  and  the  decisions  of  this  court. 
Gale's  Stat.  158,  §  2;  3  Scam.  208. 

Another  objection  to  the  sale  was,  that  it  was  made  on  the  sec- 
ond Monday  succeeding  the  first  day  of  the  term  at  which  the 
judgment  was  rendered,  instead  of  the  second  Monday  succeeding 
the  adjournment. 

We  are  of  opinion,  that  the  former  day  is  the  one  fixed  b}^  the 
true  interpretation  of  the  act,  but  we  can  see  no  objection  to  a  sale 
made  on  the  latter  day.  We  find  the  language  of  the  act  has  given 
rise  to  a  diversity  in  the  practice.  This  has,  however,  been  settled 
by  the  last  revenue  act,  (Rev.  Stat.  444,  §  47,)  which  has  fixed  the 
day  of  sale  for  the  fourth  Tuesday  next  succeeding  the  commence- 
ment of  the  term.    The  direction  in  the  statute,  requiring  the  clerk 
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to  make  out  a  list  and  transcript  of  the  order  and  the  lands  within 
live  days  after  the  adjournment,  it  is  contended,  precluded  the  latter 
construction,  as  where  courts  sit  several  weeks,  as  is  the  case  in 
some  counties,  the  second  Monday  from  the  commencement  would 
arrive  before  the  adjournment,  and  so  the  sale  would  be  required 
to  be  made  before  the  transcript  is  required  to  be  issued. 

By  fiction  of  law  the  term  is  one  day,  but  as  the  judgment  and 
proceedings  on  these  applications  are  entei-ed  and  kept  in  a 
[^  128]  separate  record,  without  resorting  to  the  fiction,  the  ad- 
journment may  be  presumed  to  follow  immediately  upon 
the  entering  this  judgment  as  to  this  proceeding. 

But  these  nice  disquisitions,  either  the  one  way,  or  the  other, 
are  in  no  wise  valuable,  in  interpreting  and  laying  down  rules  for 
common  practical  business  affairs.  Tiiey  should  not  be  incum- 
bered by  too  many  and  nice  distinctions,  else  it  will  be  found  im- 
practicable ever  to  carry  into  effect  the  plain  intentions  of  the  law- 
giver; and  they  are  a  sale  of  the  lands  to  raise  the  taxes  and  secure 
the  revenue  when  the  owner  neglects  pajanent.  The  plainer  and 
more  simple  the  rule,  the  more  easy  it  is  to  be  followed  and  com- 
plied with.  1  know  that  the  rule  of  strict  construction  applies  to 
the  exercise  of  these  naked  powers;  but  we  can  not  indulge  inven- 
tion in  raising  a  thousand  subtleties  that  would  never  enter  the 
mind,  or  imagination  of  a  ministerial  officer  pursuing  the  main 
object,  the  raising  a  just  proportion  of  taxes  by  sale  of  the  land. 
The  object  of  the  notice  of  the  day  of  sale  is  to  secure  bidders  and 
competition.  Where  the  day  becomes  known  to  the  community, 
by  fixing  upon  the  one  day  or  the  other  the  main  object  is  attained, 
and  the  owner  is,  as  to  this  object  secured  in  every  right  he  can 
demand.  Still,  if  this  view  of  the  subject  can  not  be  relied  on, 
another  objection  arises  to  the  plaintiff's  taking  advantage  of  the 
fact  upon  this  record.  By  the  forty-third  section  of  the  act  of  1839, 
Laws  of  1838-9,  18,  the  deed  is  made  conclusive  evidence  "that 
the  sale  was  conducted  in  the  manner  required  by  law,"  and  before 
any  person  claiming  adversely  to  this  title  can  defeat  it,  he  is  re- 
quired by  the  same  section,  among  other  things,  to  show  that  he, 
or  the  person  under  whom  he  claims,  had  title  to  the  land  at  the 
time  of  sale.  This  the  defendant  has  not  done,  otherwise  than  by 
offering  to  show  possession  for  two  or  three  years  before  the  sale, 
which  is  not  admissible. 

We  are  of  opinion,  therefore,  that  there  is  no  error  by  reason 
of  any  objection  that  has  been  urged,  for  the  former  title  would  be 
sufficient  to  entitle  the  defendants  to  recover  without  the  latter. 
Judgment  affirmed  with  costs,  and  a  writ  of  possession  aM^arded. 

Judgment  affirmed. 
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Thomas  Culbertson  v.  The  City  of  Galena. 
Appeal  from  Jo  Daviess. 

1.  Justice  of  the  peace— (?e  facto  offlcer — act  not  collaterally  impenclied.  A 
suit  before  a  person  assuming  to  act  as  a  justice  of  the  peace  will  not  be  dis- 
missed on  motion,  for  tbe  reason  tliat  he  is  not  a  legal  justice  of  the  peace.  It 
is  sufhcient  that  he  assumes  to  act  in  such  capacity ;  his  right  to  act  can  not  be 
collaterally  examined. 

2.  Verdict — rwt  xustained  hy  evidence.  A.  was  sued  for  an  alleged  violation 
of  an  ordinance  of  the  city  of  Galena.  All  the  evidence  given  on  the  triad  was, 
that  the  defendant  sold  at  a  certain  time  a  barrel  of  whiskey  on  the  wharf  in 
that  city,  and  that  he  had  no  license  to  vend  or  retail  merchandise;  that  the 
counsel  "  read  the  law"  to  the  jury.  The  jury  returned  a  verdict  against  the  de- 
fendant for  twenty  dollars:  Held,  that  the  evidence  did  not  sustain  the  verdict 
and  judgment,  {a) 

Tins  was  a  suit  originally  brought  before  a  justice  of  the  peace 
ill  the  city  of  Galena,  to  recover  a  penalty  for  a  pretended  viola- 
tion of  an  ordinance  of  that  city.  The  cause  was  taken  to  the  cir- 
cuit court  of  Jo  Daviess  county,  and  there  heard,  at  the  March 
term,  1845,  before  the  Hon.  Thomas  C.  Browne  and  a  jury.  Ver- 
dict for  the  plaintiff  below  for  $20. 

The  case  is  sufficiently  stated  in  the  opinion  of  the  court. 

0.  Gilman,  and  I.  P.  Stevens,  for  the  appellant:  I.  Barry,  the 
pretended  justice,  had  no  authority  to  act  in  that  capacity,  not 
having  tiled  his  bond  as  required  by  statute.  R.  L.  412,  §  S  1,  2; 
Gale's  Stat.  422. 

II.  The  bill  of  exceptions,  which  purports  to  contain  "all  the 
evidence"  in  the  case  on  the  trial  thereof,  does  not  show  that  any 
law  or  ordinance  was  violated,  no  such  law  having  been  read  in 
evidence  to  the  jury.    The  verdict  is  unsupported  by  the  evidence. 

O.  C.  Pratt,  for  the  appellee:  The  circuit  court  will  not  in- 
quire, in  a  collateral  manner,  in  a  matter  between  third  parties, 
whether  a  justice  is  an  officer  de  jiire.  It  is  sufficient  that 
he  is  an  officer  de  facto.  Fowler  v.  Beebee,  9  Mass.  231;  [*  1301 
The  People,  etc.,  v.  Collins,  7  Johns.  549.  But  this  officer 
was  not  obliged  to  give  bond.  He  was  a  local  magistrate  for  the 
city  of  Galena,  and  not  obliged  to  give  bond  like  a  county  magis- 
trate.    Laws  of  1838-9,  34. 

The  word  "law"  contained  in  the  bill  of  exceptions,  means  the 
"  ordinance  of  the  city  of  Galena,"  alleged  to  have  been  violated. 

Gilman,  in  reply:  The  bill  of  exceptions  is  explicit.  It  states, 
as  it  should  state  in  a  case  of  this  kind,  that  "  all  the  evidence" 
ujjon  the  trial  below  is  set  out  therein.     If  the  bill  contains  a  cor- 

Case  Citing  Text.  trial.    C,  R.  I.  &  P.  R.  Co.  ■«.  McKean, 

(n)    Verdict   and  judgment  for  ex-      40  111.218,222. 
cessive  damages  are  ground  for  new 
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rect  history  of  the  case,  it  becomes  the  duty  of  the  judge  to  sign 
and  seal  it.  If  it  is  incorrect,  or  insufficient  in  any  particular,  it  is 
the  duty  of  tlie  judge  as  well  as  of  the  opposite  counsel,  to  see  that 
it  is  corrected,  and  made  conformable  to  truth.  When  signed  and 
sealed,  and  made  a  part  of  the  record,  it  is  conclusive  upon  parties, 
and  the  appellate  court  will  be  bound  by  the  record. 

The  bill  states,  in  substance,  that  the  counsel  "read  the  law"  to 
the  jury,  but  it  does  not  appear  to  have  been  read  as  evidence. 
IS' either  does  it  appear  what  law  was  read,  whether  it  was  a  deci- 
sion of  some  legal  tribunal,  a  city  ordinance,  a  statute  of  tliis  or 
some  other  State.  It  is  altogether  vague  and  indefinite,  and  thia 
court  can  not  give  it  any  weight  vidiatever.  It  will  not  presume 
that  it  was  this,  that,  or  the  other  kind  of  "law." 

PuKPLE,  J.'^  The  appellee  sued  the  appellant  before  R.  F.  Bar- 
ry, who  acted  as  a  justice  of  the  peace  of  Jo  Daviess  county.  The 
cause  was  removed  by  appeal  to  the  circuit  court.  The  appellant 
appeared  in  the  circuit  court  and  moved  to  dismiss  the  suit,  and 
reverse  the  judgment  of  the  justice  upon  an  affidavit  of 
i*  131]  William  C.  Bostwick,  clerk  of  the  county  commissioners' 
court  of  said  county,  showing  that  Barry  had  not  filed  a 
bond  of  security  previous  to  his  entering  upon  the  duties  of  his 
office.     The  court  overruled  the  motion. 

From  the  bill  of  exceptions,  it  appears  that  all  the  evidence 
given  on  the  trial  was,  that  in  October,  A.  D.  1813.  appellant  sold 
on  the  wharf  in  the  city  of  Galena  a  barrel  of  whiskey,  and  that  he 
had  no  license  to  vend  or  retail  merchandise;  that  th&  counsel  for 
the  appellee  read  the  law  to  the  jury.  The  jury  found  a  verdict 
ao-ainst  the  appellant  for  twenty  dollars.  Appellant  moved  for  a 
new  trial  and  in  arrest  of  judgment,  which  motions  were  overruled 
and  exceptions  taken. 

These  decisions  are  assigned  for  error. 

The  court  decided  correctly  in  overruling  the  motion  to  dismiss 
the  suit  upon  the  ground  that  Barry,  who  assumed  to  act  as  such, 
was  not  a  legal  justice  of  the  peace.  In  sucli  a  proceeding  as  the 
present,  it  is  suificient  that  he  acts  as  such,  and  his  right  to  exer- 
cise the  duties  of  the  office  can  not  be,  in  the  manner  proposed, 
collaterally  examined. 

The  evidence,  however,  contained  in  the  bill  of  exceptions  did 
not  warrant  the  verdict  of  the  jury,  nor  tlie  judgment  of  the  court 
thereon. 

It  is  probable,  that  there  is  some  ordinance  of  the  city  of  Ga- 
lena prohibiting  persons,  under  penalties,  from  selling  merchan- 
dise within  the  city  without  license,  which  was  the  foundation  of 

*WiLSON,  C.  J.,  and  Justices  Lockwood  and  Young  did  not  sit  in  this  case. 
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this  action,  and  it  may  be  true,  tliat  this  ordinance  was  read  in 
evidence  before  the  jury  on  the  trial,  and  was  accidentally  omitted 
to  have  been  made  a  part  of  the  bill  of  exceptions.  The  court  is, 
however,  bound  to  decide  questions  as  they  are  presented  in  the 
record.     We  can  iind  no  evidence  to  sustain  this  judgment. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause 
remanded  with  directions  to  the  circuit  court  to  award  a  venire  de 
novo. 

Judgment  reversed. 


Julia  Jareot  v.  Joshua  Yaughn. 

Error  to  Madison.  [*  132] 

1.  Trespass — mtting^  timber — who  may  frosecute.  The  word  "owner"  luis 
been  repeatedly  determined  to  mean  a  fee  simple  interest  in  the  laud ;  and  a 
l«ss  estate  will  not  authorize  a  recovery  of  the  penalties  mentioned  in  the  stat- 
ute against  cutting  timber. 

2.  Same — who  may  not.  A  devisee  for  life  only,  with  a  naked  and  contiog- 
eut  power  to  dispose  of  a  portion  of  the  real  estate  of  the  testator,  if  necessary, 
for  a  special  and  limited  purpose,  and  with  remainder  over,  can  not  maintain 
an  action  of  debt  under  the  statute,  to  recover  the  penalties  for  cutting  tim- 
ber, (a) 

Debt  under  the  statute  for  cutting  timber,  etc.,  brought  by  the 
plaintiff  in  error  against  the  defendant  in  error.  The  cause  was 
heard  at  the  October  term,  1845,  in  the  Madison  circuit  court,  be- 
fore the  Hon.  Gustavus  P.  Koerner  and  a  jury.  Verdict  for  the 
defendant,  and  judgment  against  the  plaintiff  for  costs. 

The  pleadings  and  other  proceedings  appear  in  the  opinion  of 
the  court. 

W.  Martin,  for  the  plaintiff  in  error:  1.  The  plaintiff,  under 
the  will  of  Nicholas  Jarrot,  has  such  an  estate  in  the  premises,  as 
to  enable  her  to  sustain  an  action  of  debt  for  cutting  timber. 

This  court  has  not  decided  that  the  plaintiff,  to  sustain  this  ac- 
tion, must  be  OM^ner  in  fee  simple  of  the  premises  trespassed  upon. 
Such  a  construction  given  to  the  law  authorizing  this  action, 
would  implicate  the  legislature  in  unjust  and  partial  legislation. 

Cases  Citing  Text.  statute.    Edwards  v.  Hill,  11  111.  22, 

(a)  For  statute  referred  to  in  head  28.      If  authorities  describe  land   in 

note,  see   R  S.  1874,  Timber,  ch.  13G,  condemnation  proceedings  as  belong- 

^  5,  et  seq.    In   action   under   statute  iug  to  A.  they  can  not  deny  his  right 

plaintiff  may  prove  that  he  is  owner  to  be  heard  on  question  of  damages, 

by  oral  evidence,  if  such  evidence  is  Presdt.,  etc..  Mount  Sterling  ®.  Givens, 

not   objected  to  at  time  it  is  offered.  17   111.  255,  256.     Proof  of  occupancy 

Clay  V.  Boyer,  5  Gilm.  506,  508.    Own-  coupled  with  claim  of  title  in  fee  is 

er  in  fee  of  undivided  interest  in  land  prima  facie  proof  of  such  ownership 

less  than  whole  interest,  can  not  main-  as  is  required  by  statute.    Abney  o. 

tain  action  for  cutting  timber  under  Austin,  6  Bradw.  49,  52. 
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It  would  deprive  tenants  for  years,  tenants  in  dower,  tenants  by 
the  curtesy,  and  all  other  persons  who  have  a  life  estate  in  lands, 
and  who  have  an  interest  in  the  timber  thereon,  of  the  remedy 
provided  by  said  law.  An  estate  devised  to  one  person  for  life, 
with  the  remainder  in  fee,  would  be  placed  beyond  the  remedy  of 
this  law,  upon  the  principle,  that  during  the  life  estate  the  fee 
simple  is  in  abeyance,  and  resides  nowhere.  See  6  Mass.  251,  as 
to  the  term  "owner  of  the  land;"  and  1  Hilliard's  Abr.  28,  §  45, 

as  to  an  estate  in  abeyance. 
[*  133]       2.    The   plaintiff,  under   the  will  of  Nicholas  Jarrot, 
takes  a  fee  simple  in  the  premises. 

The  plaintiff  by  the  will  takes  a  life  estate,  with  power  to  sell  in 
fee  for  her  own  use,  and  at  discretion.  This  creates  in  her  a  fee 
simple  estate,  for  the  reason,  that  the  estate  in  reversion  appointed 
by  the  said  will  could  not  be  set  up  to  defeat  the  estate  in  fee  tliat 
the  plaintiff  may  create  by  executing  said  power.  Hence  the  re- 
version to  the  heirs  of  Jarrot  is  void.  16  Johns.  588-9;  8  Cowen, 
284;  16  Vesey,  139;  19  do.  87;  Breese  46. 

N.  D.  Strong,  for  the  defendant  in  error:  1.  What  title  has 
Julia  Jarrot  under  the  will  of  Nicholas  Jarrot?  If  she  had  a  fee 
simple,  there  is  an  end  of  the  case.  The  will  of  the  testator,  his 
intention,  is  the  best  interpretation.  He  appoints  his  wife  his 
executrix;  gives  lier,  not  his  estate,  but  the  enjoyment  of  it  dur- 
ing her  life.  There  is  no  devise  of  it,  no  bequest  of  his  property. 
"During  her  life,"  are  the  terms  used;  it  is  a  simple  enjoyment; 
nothing  more. 

By  the  seveTith  section,  the  executrix  is  empowered,  out  of  this 
estate,  immediately  after  his  death,  to  allot  to  his  children,  a  quan- 
tity of  land,  not  more  than  three  hundred  and  twenty  acres,  nor 
less  than  one  hnndred  and  sixty  acres,  in  advance  of  the  reversion 
to  them,  according  to  her  judgment  and  discretion.  It  negatives 
the  idea  that  the  property  was  her  own.  No  words  could  l)e  more 
expressive.  If  she  was  to  die  before  such  an  allotment  to  all,  then 
the  money  was  to  be  distributed  to  those  who  had  received  no  al- 
lotment. 

The  eighth  section  is  relied  on  by  the  plaintiff.  It  provides 
that  she  might  sell  for  her  support  in  case  of  a  dellciency  of  in- 
come. He  left  a  large  estate,  and  wished  her  to  be  supported,  and 
made  this  provision  for  the  contingency  of  a  deficiency  of  such  in- 
come. Her  only  right  was  to  make  the  application;  she  could 
not  dispose  of  the  property  by  will. 

Then  there  was  the  provision  for  a  remainder  over  to  the  chil- 
dren, in  the  tenth  clause  of  the  will. 

The  cases  in  Breese's,  Johnson's  and  Cowen's  Eeports  are 
[*  134]  against  the  positions  of  plaintiff;  they  do  not  apply  to  this 
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case.    The  will  of  Nicholas  Jarrot  does  not  create  an  estate  in  fee, 
but  simply  a  life  estate. 

2.  The  court  is  bound  to  take  the  law  as  they  find  it.  There  are 
four  decisions  of  the  Supreme  court  on  the  subject.  This  is  a  penal 
proceedinoj  and  intended  as  a  punishment  to  the  ofiender.  2  Scam. 
460.  Besides,  the  party  may  proceed  for  actual  dHmao:es  sustained. 
In  regard  to  penal  statutes,  the  court  is  referred  to  4  Peters'  Cond 
R.  62. 

The  counsel  for  plaintiff  contends  that  the  legislature  never  con- 
templated that  the  word  "owner"  s])ould  mean  an  ''owner  in  fee 
simple."  He  would  have  it  apply  to  all  kinds  of  estates,  but  the 
court  will  not  extend  the  construction  of  the  statute.  Wright  /j. 
Bennett,  3  Scam.  259.  This  court  has  decided  that  a  mere  pos- 
sessory interest  was  not  sufficient  to  maintain  the  action,  but  in- 
timated that  a  fee  simple  was  sufficient.  The  case  in  tlie  same  vol- 
ume, page  537,  confirms  this  view,  as  also  the  case  in  4  Scam.  337. 

YouKG,  J.*  This  was  an  action  of  debt  brought  by  Julia  Jarrot, 
the  plaintiff  in  error,  to  the  October  term  of  the  Madison  circuit 
court,  1844,  against  Joshua  Yauirhn,  the  defendant  in  error,  to  re- 
cover certain  penalties  imposed  by  the  statute,  for  alleged  trespasses 
by  cutting  timber  trees  on  the  land  of  the  plaintiff,  between  the 
10th  day  of  October,  1839,  and  the  commencement  of  the  suit  in 
October,  1844. 

The  defendant,  at  the  same  term,  filed  two  pleas  to  the  declara- 
tion, to  wit:  nil  debet  and  Uberum  tenementum.  The  plaintiff 
joined  issue  to  the  countr}^  on  the  first  plea,  and  the  cause  was  con- 
tinned  without  further  proceedings,  from  time  to  time,  until  the 
October  term,  1845,  when  the  plaintiff  by  her  attorney  filed  a  de- 
murrer to  the  defendant's  second  plea  of  Uberum  tenementum^  which 
was  joined  by  the  defendant,  and  the  court  being  of  opinion,  after 
argument,  tliat  the  declaration  was  insufficient,  sustained  the  de- 
murrer to  the  declaration.  The  plaintifl*  obtained  leave 
and  amended  her  declaration  at  the  same  term,  to  which  \^  135] 
the  defendant  pleaded  nil  debet  only,  and  issue  being  taken 
thereon  to  the  country,  the  cause  was  submitted  for  trial  to  a  jury. 

The  plaintiff  then  produced  in  evidence,  for  the  purpose  of  main- 
taining her  action,  after  making  the  proper  affidavits  of  loss,  etc., 
first  the  exemplification  of  the  patent  from  the  United  States  to 
K)seph  Barlett,  dated  March  19,  1819,  for  the  land  mentioned  in 
the  declaration;  and  secondly,  the  record  of  a  deed  of  conv^eyance 
from  Joseph  Bartlett  and  wife  to  Nicholas  Jarrot,  for  the  same  land, 
dated  the  21st  day  of  September,  1814;  and  then  offered  in  evidence, 
for  the  purpose  of  showing  title  in  herself  as  widow  and  executrix 

*  Wilson,  C  J.,  and  Browne,  J.,  did  not  sit  in  this  case. 
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of  Kicliolas  JaiTot,  deceased,  a  copy  of  the  last  will  and  testament 
of  the  said  Jarrot,  dated  the  6th  day  of  February,  1818,  and  ad- 
mitted to  probate  the  18th  day  of  December,  1820,  which  is  as  fol- 
io vrs  : 

"  In  the  name  of  God,  Amen;  as  it  is  certain  that  I  must  die, 
and  that  I  do  not  know  neither  the  hour  nor  the  moment  when  it 
shall  please  God  to  determine  my  days,  I,  therefore,  being  in  perfect 
health,  have  put  order  to  my  affairs  in  the  following  manner:  In  the 
name  of  the  Father,  and  of  the  Son,  and  of  the  Holy  Ghost,  so  be 
it.  I  give  my  body  to  the  worms,  and  my  soul  to  God,  and  sup- 
plicate ins  divine  goodness  to  have  pity  on  me.  I  implore  the  help 
of  the  Holy  Virgin  to  be  so  good  as  to  intercede  for  me  tow^ards 
the  Divine  Son  all  the  days  of  my  life,  and  at  the  hour  of  my  death, 
so  be  it.  I  name  for  my  executrix  testamentary  the  person  of  Julie 
Beauvais,  my  wife,  to  whom  I  give  the  enjoying  of  all  my  pro- 
perty, as  well  real  as  personal  that  I  may  have  after  my  death,  and 
at  the  moment  of  my  dying,  for  her  to  enjoy  peaceably  during  her 
life;  on  condition  that  with  my  said  property  she  will  fulfill  the 
conditions  hereafter  mentioned,  that  is  to  say;  1st.  I  request  that 
my  debts  be  paid  by  my  executrix  testamentary  mentioned.  2d. 
I  demand  that  my  executrix  testamentary  get  one  hundred  masses 
said,  and  one  funeral  high  mass.  3d.  I  request  that  she  give  to 
the  church  the  sum  of  one  hundred  dollars  as  soon  as  she  can.  4th. 
I  will  that  she  distribute  to  the  poor,  as  soon  as  she  can, 
[^  186]  a  sum  not  exceeding  two  hundred  dollars.  5th.  I  request 
also,  that  she  procure  the  best  education  which  is  possible 
to  be  had  in  the  United  States  for  my  two  sons,  Francois  and  Vital. 
6th.  I  also  request  that  she  get  instructed  my  two  daughters,  named 
Julie  and  Felicity.  7th,  I  also  request  that  my  executrix  testa- 
mentary aforesaid  give  to  each  of  my  children  a  quantity  of  land 
not  exceeding  more  than  three  hundred  and  twenty  acres,  and  not 
less  than  one  hundred  and  sixty  acres,  to  be  taken  off  my  said  lands, 
and  on  the  spots  and  places  which  the  said  executrix  testamentary 
aforesaid  may  think  proper  to  give  them;  wdiich  compensation  and 
distribution,  she  shall  make  agreeably  to  the  good  behavior  and 
situation  of  the  said  children.  I  will,  in  that  case,  her  deliberation 
on  this  distribution  be  as  if  the  aforesaid  property  were  her  own ; 
and  if,  in  the  interim,  when  she  woidd  wish  to  make  this  distribu- 
tion of  said  lands  above  mentioned,  she  was  to  die  without  fulfill- 
ing the  distribution  above  mentioned,  him  or  her  of  the  children 
who  had  not  received  it,  will  have  to  take  it  in  money  before  any 
division  takes  place.  8th.  Express  clause,  which  is^  if  Julie,  my 
wife,  and  executrix  testamentary,  has  not  sufficient  from  the  revenue 
of  my  property,  as  well  real  as  personal,  to  make  her  live  entirely 
independent,  after  all  the  clauses  and  conditions  mentioned  are  ful- 
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liiled,  to  these  reasons,  I  desire,  and  I  will,  that  she  sell  so  much 
of  my  property,  real  or  personal,  as  she  may  think  proper,  and  as 
she  may  want  it,  so  that  she  may  live  in  the  most  easy  and  most 
independent  manner.  9th.  It  is  expressly  understood,  that  the 
legacies  I  make  to  my  executrix  testamentary  are  independent 
of  all  she  has  a  right  to  in  my  estate  in  community  with  her, 
according  to  our  contract  of  marriage,  which  part  and  portion 
appertaining  to  her,  she  may  dispose  of  as  appertaining  to 
her  in  full  right.  10th.  After  the  death  of  said  Julie,  my 
executrix  testamentary,  all  the  residue  of  my  property,  real  and 
personal,  will  return  to  my  children  born,  or  to  be  born,  to  be  di- 
vided between  them  in  equal  shares,  except  a  sum  of  three  thou- 
sand live  hundred  dollars,  which  my  oldest  daughter,  named  Marie 
Lousie  Clayton  Tiffin,  shall  have  less  than  my  other  children 
born,  or  to  be  born;  and  that  for  and  because  all  that  I  \j'  137] 
received  from  the  stock  of  the  estate  of  her  deceased  mother, 
I  have  remitted  to  said  Clayton  Tiffin  and  to  her,  as  appears  by 
their  receipt  herein  enclosed;  another  reason  not  less  equitable  to 
that,  that  the  sum  mentioned  less  than  my  other  children  is,  that 
I  have  acquired  a  great  deal  of  real  property  since  I  have  been  mar- 
ried with  the  said  Julie  Beauvais,  my  wife  and  executrix  testamen- 
tary. Yet,  another  reason  which  puts  the  balance  of  justice  in  my 
liands,  is,  that  I  received  at  least  two  thousand  dollars  from  the 
stock  of  the  said  Julie,  my  wife  and  executrix  testamentary,  com- 
ing from  the  estate  of  her  deceased  father,  Yital  Beauvais.  Such 
are  my  wishes  and  intentions,  which  1  request  my  executrix  testa- 
mentary to  put  into  execution,  as  being  my  last  will  and  testament 
and  act,  revoking  all  others,  etc.  In  testimony  whereof,  I  have 
hereunto  set  my  hand  and  affixed  my  seal,  in  the  presence  of  the 
subscribers,  at  Cahokia,  county  of  St.  Clair,  Illinois  Territory,  this 
0th  of  February,  1818. 

N.  Jarrot."     [Seal.] 

"  Witness, 

Joseph  Trotie, 
Itaphael  Widen, 
L.  Lae-rave." 

It  was  then  admitted  by  the  defendant,  Yaughn,  that  the  tim- 
ber trees  were  cut  on  the  premises  mentioned  in  the  declaration, 
as  therein  alleged  by  the  plaintiff.  This  was  all  the  evidence  pro- 
duced on  either  side  to  the  jury. 

The  court  was  then  asked  by  the  defendant's  attorney  to  instruct 
the  jury, 

1.  That  the  word  "  owner,"  in  the  statute  under  which  this  action 
was  instituted,  means  an  ownership  in  fee  simple;  and 

2.  That  the  will  of  Nicholas  Jarrot  does  not  create  such  a  title 
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in  the  plaintiff  as  will  enable  her  to  recover  in  this  form  of  action ; 
which  instructions  were  given  by  the  court,  and  a  verdict  returned 
by  the  jury  on  the  issue  oi  nil  debet  for  the  defendant. 

The  plaintiffs  attorney  then  moved  for  a  new  trial,  on 
P  1381  the  ground  that  improper  instimctions  had  been  given  to 
the  jury,  which  motion  was  overruled  by  the  court,  and 
the  defendant  had  judgment  for  his  costs. 

From  this  judgment  the  plaintiff  has  prosecuted  a  writ  of  error 
to  this  court,  and  now,  at  this  term,  assigns  the  following  as  causes 
of  error,  to  wit: 

1.  The  circuit  court  gave  improper  instructions  to  the  jnry; 

2.  The  court  erred  in  overruling  the  plaintiff's  motion  for  a 
new  trial;  and 

3.  The  court  erred  in  rendering  a  judgment  in  favor  of  the  de- 
fendant for  costs. 

This  case  presents  l)ut  two  questions  at  all  necessary  to  be  con- 
sidered by  the  court,  both  of  which  arise  out  of  the  instructions 
given  by  the  court  to  the  juiy  on  the  trial  below,  and  admit  of  but 
little  argument. 

The  lirst  as  to  tlie  meaning  of  the  word  "owner"  in  the  statute; 
and  second,  whether  the  will  of  Nicholas  Jan-ot  creates  such  an 
ownership  in  the  plaintiff  as  will  entitle  her  to  maintain  this  ac- 
tion. 

The  law  provides,  that  the  penalties  for  which  such  an  action  as 
this  may  be  brought,  "  shall  be  recoverable  with  costs  of  suit,  eith- 
er by  action  of  debt,  in  the  name  and  for  the  use  of  the  owner  or 
owners  of  the  land ;  or  by  action  qui  tcnn  in  the  name  of  any  per- 
son who  will  first  sue  for  and  recover  the  same." 

It  will  be  seen  by  an  examination  of  the  statute  referred  to,  that 
it  is  of  a  highly  penal  character  in  its  provisions,  and  as  such,  has 
always  received  a  strict  construction  in.  its  practical  application  by 
this  court.  The  word  "owner"  has  been  repeatedly  determined  to 
mean  a  fee  simple  interest  in  tlie  land;  and  a  less  estate  in  the 
premises  will  not  authorize  a  recovery  by  the  plaintiff  of  the  penal- 
ties mentioned  in  the  statute.  Wright  v.  Bennett,  3  Scam.  459, 
and  Whiteside  v.  Divers,  4  do.  336. 

In  regard  to  the  second  question,  the  court  is  of  opinion 
[*  139]  that,  according  to  a  proper  construction  ofthe  will  of  Nicholas 
Jarrot,  it  creates  a  life  estate  only  in  the  plaintiff  to  the 
premises  trespassed  upon,  which,  according  to  the  opinion  ex- 
pressed on  the  former  question,  will  not  be  sufficient  to  enable  her 
to  sustain  this  action.  It  was  contended  at  the  hearing  by  the 
counsel  for  the  plaintiff  in  error,  that  the  will  of  Nicholas  Jarrot 
contained  a  devise  to  the  plaintiff,  Julia  Jarrot,  as  his  widow  and 
executrix,  with  power  to  convey  the  land  in  question  in  fee  simple, 
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and  that  sucli  a  devise  carries  with  it  the  fee  simple  estate,  and 
several  authorities  were  referred  to  as  supporting  that  position.  It 
is  unquestionably  true,  that  such  a  devise  would  create  an  estate  in 
fee  simple,  if  such  an  one  existed;  but  no  such  power  was  either 
given  or  intended  by  the  will  in  this  case,  as  has  been  supposed  by 
the  counsel.  The  language  of  the  will,  in  the  first  instance,  is,  "  I 
name  for  my  executrix  testamentary  the  person  of  Julia  Beauvais, 
uiy  wife,  to  whoin  I  give  the  enjoying  of  all  my  property,  as  well 
real  as  personal,  that  I  may  have  after  my  death,  and  at  the  mo- 
ment of  my  dying,  for  her  to  enjoy  peaceably  during  her  life,"  etc. 
This  clause  shows  that  a  life  estate  only  was  in  the  contemplation 
of  the  testator. 

The  eighth  clause,  which  was  much  relied  upon  by  the  counsel, 
as  creating  a  fee  simple  estate  in  tlie  plaintitf,  reads  as  follows: 
"  If  Julia,  my  wife  and  executrix  testamentary,  has  not  sufficient 
from  the  revenue  of  my  property,  as  well  real  as  personal,  to  make 
her  live  entirely  independent,  after  all  the  clauses  and  cohditions 
mentioned  are  fulfilled,  to  these  reasons,  I  desire,  and  I  will,  that 
she  sell  so  much  of  my  property  real  or  personal  as  she  may  think 
j)roper,  and  as  she  may  want  it;  so  that  she  may  live  in  the  most 
easy  and  most  independent  manner."  This  is  a  special,  limited 
and  contingent  power  to  be  used  in  the  discretion  of  the  plaintiff, 
for  the  purpose  of  securing  to  her  during  her  life  an  independent 
living,  and  to  that  extent  we  have  no  doubt  that  she  would  have 
the  power  to  sell  and  convey,  and  that  the  sale  would  be  good  and 
valid.  But  it  would  be  a  palpable  perversion  of  the  language  and 
obvious  import  of  the  will,  to  give  it  a  construction,  that  she  had 
a  general  and  uncontrolled  power  to  sell.  The  tenth  clause 
of  the  will  fully  explains  the  testator's  intentions  in  this  [*  140] 
respect.  That  clause  provides  "  that  after  the  death  of  the 
said  Julia,  my  executrix  testamentary,  all  the  residue  of  my  pro- 
pert}'  real  and  personal  will  return  to  my  children,  etc."  It  is  evi- 
dent from  these  provisions  in  the  will,  that  the  testator  intended, 
after  the  payment  of  his  debts,  certain  legacies,  etc.,  that  the  plain- 
tiff sliould  enjoy  the  use  of  all  his  property,  as  well  real  as  per- 
sonal, with  power  to  dispose  of  so  much  of  either  as  might  become 
necessary,  from  time  to  time,  to  secure  to  her  a  comfortable  and 
independent  living;  and  that  all  the  property  remaining  at  her 
death  should  descend  to,  and  be  distributed  among  his  children. 
And  in  respect  to  the  necessity  and  propriety  of  disposing  of  por- 
tions of  the  real  estate  for  such  a  purpose,  she  must,  to  a  liberal  ex- 
tent, be  allowed  herself  to  determine,  as  it  is  very  apparent,  from 
the  expressions  used  in  the  will,  that  it  was  not  the  intention  of 
the  testator  to  deal  out  to  her  with  any  thing  like  a  sparing  hand. 

The  case  of  Tomlinson  v.  Dighton,  1  Salk.  239,  simply  decides, 
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"  that  a  legacy  for  life,  with  a  general  power  of  appointment  by 
deed  or  will,  and  not  limited  to  the  latter,  gives  the  absolute  inter- 
est. In  this  case  there  is  no  such  general  power  of  appointment, 
which  may  be  exercised  either  by  deed  or  will.  In  the  case  of 
Barford  v.  Street,  16  Vesey,  139,  the  master  of  the  rolls  said:  "  an 
estate  for  life  with  an  unqualified  power  of  appointing  the  inherit- 
ance comprehends  everything.  By  this  unlimited  power  a  person  can 
appoint  the  inheritance."  The  whole  equitable  fee  is  thus  subject 
to  her  present  disposition;  and  in  the  case  of  Jackson  v.  Bohhins, 
16  Johns.,  588,  the  chancellor,  upon  revision  of  these  authorities, 
said:  ''  we  may  lay  it  down  as  an  incontrovertible  rule,  tliat  when 
an  estate  is  given  to  a  person  generally  or  indefinitely,  with  a  pow- 
er of  disposition,  it  carries  a  fee;  and  the  only  exception  to  the 
rule,  is,  where  the  testator  gives  to  the  first  taker  an  estate  for  lil'e 
only  by  certain  and  express  words,  and  annexes  to  it  a  power  of 
disposal.  In  that  particular  and  special  case,  the  devisee  for  liftt 
will  not  take  an  estate  in  fee,  notwithstanding  the  distinct  and 
naked  gift  of  a  power  of  disposition  of  the  reversion.  This  dis- 
tinction is  carefully  marked  and  settled  in  the  cases."  Tom- 
[*  141]  linson  v.  Dighton,  1  Salk.  239;  S.  C,  1  Peere  Williams, 
149;  Reid  v.  ShergoU,  10  Vesey,  370;  2  Wilson,  6. 

This  case  fully  settles  the  question,  if  any  authority  were  want- 
ing, that,  as  the  plaintiff  in  this  suit  was  a  devisee  for  life  only, 
with  a  naked  and  contingent  power  to  dispose  of  a  portion,  of  the 
real  estate  of  the  testator,  if  necessary,  for  a  special  and  limited 
purpose,  and  with  remainder  over  to  the  children,  that  she  took 
nothing  more  than  a  life  estate,  and,  consequently,  can  not  main- 
tain this  action. 

The  intention  of  a  testator  is  always  a  cardinal  point  in  the  con- 
struction of  wills,  and  in  this  case  that  intention  is  not  left  to  doubt 
or  conjecture. 

In  coming  to  this  conclusion,  however,  we  do  not  wish  to  be 
understood  as  deciding,  either  that  the  plaintifi'  is  without  a  rem- 
edy, or  that  an  ordinary  action  of  trespass  would  not  be  sustain- 
able under  such  circumstances  as  are  stated  in  the  declaration,  and 
as  were  exhibited  by  the  proofs  at  the  trial  before  the  jury. 

Judgment  affirmed  with  costs. 

Judgment  affirmed. 
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John  Doe,  ex  dem.  Ellen  Fkisby  et  al.  v.  Cuarles  Ballance  et  al. 

Error  to   Peoria. 

1.  Deed  op  bargain  and  sale— 6e/o»re  patent  issued.  Bogardus  conveyed  to 
Underbill  certain  premises  for  a  valuable  consideration.  The  deed  contained 
the  words  "grant,  sell  and  convey;"  and  "all  my  right,  title  and  interest,  etc.; 
and  concluded  thus:     "  To  have  and  to  hold  the  same  unto  the  said  Underiiill^ 

the 
in  the  premises  enured  under  the  statute  to  Underbill  and  his  assigns,  {a) 

Ejectment,  brought  by  Lewis  Bigelow  and  Isaac  Underhill,  in 
the  Peoria  circuit  court,  to  the  May  term,  1838.     The  suit  was  to 
recover  a  part  of  the  south  east  fractional  quarter  section 
nine  (9),  township  eight  (8)  nortli,  range  eight  (8)  east  of  [*  142j 
tlie  fourth  principal  meridian.     Bigelow  died,  and  Ellen 
Frisby  et  al.  were  made  parties  as  his  heirs. 

The  plaintiffs  read  to  the  jury  a  patent  from  the  United  States 
to  John  L.  Bogardus  for  the  said  land,  and  dated  January  5th, 
1838. 

The  plaintiffs  then  proposed  to  read  to  the  jury  a  deed  from  said 
Bogardus  to  Isaac  Underhill,  one  of  the  plaintiffs,  which  deed  was 
duly  acknowledged  and  proved,  and  which  was  dated  August  5th, 
1834,  and  conveyed  said  land  to  said  Underhill.  To  the  reading 
of  this  deed  to  the  jury  the  defendants  objected,  and  the  objection 
was  sustained  and  the  deed  excluded.  The  plaintiff's  excepted.  The 
]\\ry  found  for  the  defendants,  and  the  court  gave  judgment  for 
them.     The  error  assigned  is  the  exclusion  of  this  deed. 

The  cause  was  heard  at  the  May  term,  1845,  before  the  Hon. 
John  D.  Caton  and  a  jury.     Verdict  for  the  defendants. 

E.  N.  Powell,  for  the  plaintiffs  in  error.  A.  Williams  and  A. 
Johnson,  upon  the  same  side,  tiled  the  following  argument  in  writ- 
iuir:  1.  The  technical  distinctions,  which  existed  at  common  law, 
between  the  various  kinds  of  conveyances,  and  the  circumstances 
necessary  to  give  them  operation,  have  been  greatly  relaxed  by 
modern  decisions,  and  sometimes  entirely  abolished  by  statutes, 
especially  in  the  United  States.  Thus  a  deed  of  release  and  quit 
claim,  (the  lowest  in  the  scale  of  assurances,)  which,  according  to 

Cases  Citing  Text.  notice  of  deed.  Phelps  v.  Kellogg,  15 
(a)  Quit  claim  deed  does  not  pass  111.  131.  Covenant  of  warranty  in  deed, 
after  acquired  title;  Frisby  r.  Ballance  that  grantor's  heirs,  executors  and  ad- 
overruled.  Frink  ??.  Darst,  14  111.304,  ministrators  shall  defend,  etc.,  does  not 
310.  Covenant,  that  any  title  which  qualify  or  narrow  covenant,  expressed  ■ 
grantor  may  afterwards  acquire  shall  by  words,  "  grant,  bargain  and  sell." 
inure  to  grantees,  binds  all  persons  Hawk  v.  McCullough,  21  111.  220.  223. 
deriving  title  through   grantor,  with 
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the  old  common  law,  could  not  operate  without  a  previous  interest 
or  possession,  being  vested  in  the  releases,  has  been  repeatedly  held 
suiiicient,  as  an  original  conveyance  to  transfer  the  fee,  both  in  Illi- 
nois and  in  other  States.  And  it  is  affirmed  generally,  that  the 
courts  look  to  the  intention  of  the  parties  and  the  purport  of  the 
conveyance,  more  than  to  any  technical  rales,  touching  the  form  or 
construction  of  the  deed. 

These  positions  are  fully  and  broadly  sustained  in  the  following 
cases:  Kay  v.  Pierce,  7  Mass.  384;  Bridge  v.  Wellington,  1  do. 
219;  Russell  v.  Coffin,  8  Pick.  143;  Bronson  v.  PaynW,  4  Dev. 
and  BattJe,  395;  Reformed  Dutch  Church  v.  Veeder,  4 
[^■-  143J  Wend.  496;  and  in  our  own  State,  McConnell  v.  Reed,  4 
Scam.  121;  Willis  v.  Watson,  lb.  66;  with  which  compare 
the  Revised  Code  of  1833,  page  129,  statute  of  "  Conveyances," 
§§2. 

2.  At  common  law,  where  a  person  having  no  title,  conveyed  by 
lease  or  deed  to  another,  if  a  covenant  were  contained  in  the  de- 
mise or  deed,  either  express  or  implied,  au}^  estate,  afterwards  ac- 
quired by  the  lessor  or  grantor,  would  accrue  to  the  beneht  of  the 
lessee  or  grantee,  and  would  support  the  estate  conveyed  to  him. 
If,  indeed,  the  grantor  had  any  estate  or  interest  at  the  time,  which 
did  pass  by  the  grant,  the  rule  did  not  apply.  But  where  he  had 
no  estate  at  the  time  of  the  grant,  the  estate  subsequently  acquired 
enured  to  the  benefit  of  the  grantee,  by  wr.y  of  estoppel,  and  the 
estoppel  was  regarded  as  an  interest,  running  with  the  land  to  the 
heirs  and  assigns  of  the  grantee.  In  support  of  this  doctrine,  see 
2  Thomas'  Coke,  333,  417;  Good  title  v.  Morse,  3  Term.  R.  365; 
Gilraan  v.  Iloare,  1  Salk.  275,  arvj  next  case,  276;  4  Com.  Dig. 
Estoppel,  A.  2,  A.  3,  B;  4  Kent's  Com.  98. 

And  the  beneficial  rule  of  the  common  law  has  been  extended  in 
American  decisions,  conformably  te  tlie  practice  alluded  to  already, 
so  as  to  apply  to  cases  where  there  was  no  express  warranty,  and 
in  which  there  were  no  words  at  common  law  implying, a  warranty. 
Jackson  v.  Bull,  1  Johns.  Cases,  90;  Same  v.  Murray,  12  Johns. 
203;  Same  %).  Stevens,  13  do.  316;  Same  v.  Fisk,  10  do.  456;  Car- 
ver V.  Jackson,  ex  clem.  Astor,  4  Peters'  85-6. 

In  the  case  of  Jackson  v.  Fisk,  above  quoted,  especially,  the  con- 
veyance was  a  mere  release,  and  the  only  title  of  the  releasor  was 
acquired  subsequently  to  the  conveyance.  And  in  the  case  of  Jack- 
son V.  Stevens,  the  court  says,  that  in  the  absence  of  any  proof  as 
to  the  object  of  the  grantor  in  procuring  the  title  after  his  convey, 
ance  of  the  land,  it  will  be  presumed  that  he  purchased  it,  for  the 
purpose  of  supporting  and  making  good  his  own  deeds. 

3.  But,  at  all  events,  we  conceive  that  the  question,  whether  a 
title  subsequently  acquired  will  enure  to  sup])ort  a    revious  convey- 
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ance  in  a  case  like  the  present,  is  decisively  settled  by  the  statute 
law  of  the  State. 

In  the  Revised  Code  of  1833,  page  131,  section  7,  it  is  enacted, 
that  "  if  any  person  shall  sell  and  convey  to  another,  by  deed  or  con- 
veyance, purporting  to  convey  an  estate  in  fee  simple  absolute,  etc., 
not  then  being  possessed  of  the  legal  estate  or  interest  therein  at 
the  time  of  such  sale  or  conveyance,  but  after  such  sale  or  convey- 
ance, the  vendor  shall  become  possessed  of,  and  confirmed  in  the 
legal  estate,  etc.,  it  shall  be  taken  and  held  to  be  in  trust,  and  for 
the  use  of  the  grantee  or  vendee,  and  the  conveyance  aforesaid  shall 
be  held  and  taken,  and  shall  be  as  valid,  as  if  the  grantor  or  vendor 
had  the  legal  estate  or  interest,  at  the  time  of  said  sale  or  convey- 
ance." 

"  An  estate  in  fee  simple  absolute,"  is  an  estate  which  is  limited 
absolutely  to  "  a  man,  and  his  heirs  and  assigns  forever,"  without 
any  limitation  or  condition.  The  term  "  estate  "  has  no  relation  to 
the  title,  or  the  description,  or  character  of  the  thing  conveyed.  It 
denotes  the  quantity  of  interest  in  the  thing  conveyed,  whether  it 
be  an  estate  for  years,  for  life,  or  in  fee;  whether  in  possession  oi 
expectancy;  and  whether  absolute  or  conditional,  A  deed,  there- 
fore, like  the  one  in  this  case,  which  purports  to  convey  to  a  man 
an  interest  in  land,  "  habendum  to  him,  and  his  heirs  and  assigns 
ibrever,"  is  a  deed  "purporting  to  convey  an  estate  in  fee  simple 
absolute." 

This-  construction  of  this  statute  has  been  incidentally  made  by 
the  Supreme  court  of  this  State,  in  the  case  of  Willis  v.  Watson,  4 
Scam.  67,  in  wiiich  the  question  was  presented,  as  to  the  operation 
of  a  will  to  pass  lands,  which  were  acquired  subsequently  to  the 
execution  of  the  will.  The  statute  is  there  referred  to,  and  com- 
mented on  in  the  same  view  as  that  here  presented,  and  the  prin- 
ciple established  by  it  is  applied  to  the  case  then  before  the  court. 

This  statute,  therefore,  supplies  all  that  is  wanting,  (if  any  thing 
were  wanting  in  the  decisions  already  referred  to,)  to  complete  the 
title  in  the  plaintili''s  lessor,  or  in  Underbill,  through  whom 
the  title  was  derived.  It  is  substituted  for  the  covenant,  ['^  145] 
express  or  implied,  of  the  common  law,  and  it  does  the 
otHce  of  the  covenant,  in  creating  an  estoppel,  which  shall  bind  the 
•j-rantor  and  all' persons  claiming  under  him;  which  is  attached  to 
the  land,  and  runs  with  it  to  all  the  heirs  and  assigns  of  the  grantee, 
and  which  conveys  to  them  an  estate  in  fee  simple  absolute,  not  to 
be  defeated  except  by  a  paramount  title.  It  furnishes  conclusive 
and  binding  evidence  of  the  intention  of  the  grantor  to  support  his 
conveyance,  by  causing  a  subsequently  acquired  title  to  enure  for 
that  purpose,  instead  of  the  presumption  to  that  effect,  which  arises 
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from  the  absence  of  any  explanation,  in  the  case  of  Jackson  v.  Ste- 
vens, before  referred  to. 

J.  BuTTEKFiELD,  for  the  defendants  in  error,  cited  Somes  i).  Skin- 
ner, 3  Pick.  52;  Comstock  v.  Smith,  13  do.  120;  Blanchard  v. 
Brooks,  12  do.  66. 

A.  Lincoln  concluded  the  argument  in  behalf  of  the  plaintiffs 
in  error. 

ScATES,  J.*  Ejectment.  After  reading  to  the  jury  a  patent  from 
the  United  States  to  one  Jolm  L.  Bogardus,  bearing  date  the  5th 
day  of  January,  1838,  for  the  premises  in  question,  the  plaintiffs 
offered  to  read  in  evidence  a  deed  from  said  Bogardus  to  one  Isaac 
Underbill  for  the  same  premises.  To  this  the  court  sustained  the 
defendant's  objection.  This  was  excepted  to,  and  is  assigned 
for  error.  The  deed  was  as  follows:  "Know  all  men  by  tiiese 
presents,  that  I,  John  L.  Bogardus,  of  Peoria,  of  the  county  of 
Peoria,  and  State  of  Illinois,  in  consideration  of  one  thousand  and 
fifty  dollars  to  me  in  hand  paid  by  Isaac  Underbill,  of  said  Peoria,  the 
receipt  of  which  I  do  hereby  acknowledge,  do  hereby  grant,  sell, 
and  convey  unto  said  Underbill,  all  my  right  and  interest  in  and 

unto  the  south  east  fractional  quarter  of  section  (9),  in  town- 
[*  1461  ship  (8)  north,  range  (8)  east  of  fourth  principal  meridian, 

in  said  Illinois,  and  also  in  and  unto  the  ferry  establislied 
across  the  Illinois  river  in  said  Peoria,  together  with  all  the  boats 
and  other  implements  thereunto  belonging.  To  have  and  to  hold  the 
same  unto  the  said  Underbill,  his  heirs  and  assigns  forever,  with 
all  the  privileges  and  appurtenances  thereunto  belonging.  In  wit- 
ness whereof,  I  have  hereunto  set  my  hand  and  seal,  this  5th  day 
of  August,  A.  D.  1834. 

John  L.  Bogardus."     [Seal.] 

Signed,  sealed  and  delivered  in  presence  of  Orin  Hamlin." 

It  was  duly  acknowledged  before  a  justice  of  the  peace  on  the 
same  day,  and  recorded  on  the  13th  day  of  the  same  month. 

It  is  contended  by  tbe  plaintiffs,  that  although  Bogardus  had  no 
title  in  fee  to  the  land  at  the  date  of  his  conveyance,  yet  that  he  is 
estopped  by  that  deed  from  setting  up  the  title  he  afterwards  ac- 
quired from  the  United  States  to  defeat  it,  and  so  are  all  those 
who  claim  under  him.  Tbe  counsel  for  the  defendants  contends, 
that  where  a  party  has  neither  possession,  nor  a  vested  interest,  or 
no  interest  at  all,  a  release  or  quit  claim  deed  without  warranty 
will  not  operate  as  an  estoppel. 

Here  is  no  warranty,  and  they  contend  that  it  is  a  mere  quit 
claim,  and  could  only  pass  such  an  interest  as  Bogardus  had  at  the 
time. 

*  Wilson,  C.  J.,  and  Purple,  J.,  did  not  sit  in  this  case. 
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Kent  says,  leases  can  operate  as  an  estoppel  when  they  are  not 
supplied  from  the  ownership  of  the  lessor,  but  are  made  by  per- 
sons having  no  vested  interest,  such  as  an  heir  apparent,  or  person 
having  a  contingent  remainder,  or  an  interest  under  an  executory 
devise,  or  one  who  has  no  title  whatever.  But  if  the  lease  takes 
effect,'  by  passing  an  interest,  it  can  not  operate  by  way  of  estoppel, 
although  it  can  not  otherwise  carry  the  full  interest,  according  to 
the  intention  of  the  parties.  4  Kent's  Com.  98.  But  where  one 
who  has  no  interest  in  the  land,  undertakes  to  convey  or  demise, 
and  he  afterwards  acquires  title,  an  interest  passes  to  the  grantee 
by  way  of  estoppel;  and  if  there  be  a  warranty,  it  not  only 
estops  the  grantor,  but  a  subsequent  purchaser  from  him.  P  147] 
lb.  The  estoppel  runs  with  the  land  in  such  case,  and  Lord 
Kenyon  was  inclined  to  the  opinion,  that  the  purchaser  would  be 
estopped  without  warranty.  But  the  authorities  are  conflicting  on 
this  point.     lb.  note  a  and  h. 

Most  of  the  cases  cited  from  the  Massachusetts  Reports  are  cases 
of  warranty.  In  the  case  in  13  Pick.  116,  the  defendant  was  ten- 
ant of  one  Waters;  the  plaintiffs  disseized  him,  and  conveyed  to 
him  in  fee,  with  warranty  against  themselves  and  those  claiming 
under  them.  The  tenant  reconveyed  in  fee  with  like  warranty, 
and  then  took  a  conveyance  in  fee  from  Waters,  to  whom  he  was 
tenant  at  first.  It  was  held,  that  the  tenant's  deed  to  the  disseiz- 
ors was  no  estoppel. 

The  question  in  12  Pick.  47,  was  whether  a  creditor  of  John  So- 
ley,  who  had  levied  and  taken  his  interest  in  execution  immediately 
upon  its  vesting,  was  estopped  by  Soley's  deed  to  respondent, 
Gassner,  with  warranty.  Soley  had,  at  the  time  of  the  deed,  a 
vested  interest  in  part,  and  an  interest  dependent  upon  a  conting- 
ent executory  devise,  to  take  effect  from  the  happening  of  an  un- 
certain contingency.  The  court  held,  that  the  conveyance  of  all 
"his  right,  title  and  interest"  in  and  to  the  lands  was  fully  satis- 
lied  by  applying  it  to  the  vested  interest,  and  as  to  the  contingent 
interest,  he  was  not  estopped. 

The  case  in  3  Pick.  52,  is  upon  complicated  facts.  W.  S.  Skin- 
ner made  a  deed  to  his  father  in  March,  1805,  and  which  was  not 
recorded  until  1807.  In  July,  1805,  he  made  a  mortgage  to  one 
Codraan  without  notice  of  the  previous  deed.  Codman,  in  1811, 
released  and  quit  claimed  to  plaintiff's  intestate;  on  the  same  day 
the  intestate  quit  claimed  and  released  to  W.  S.  Skinner,  who  execut- 
ed back  a  mortgage  to  intestate.  The  father  continued  all  the  time 
from  1805  until  his  death  in  1813,  in  possession.  After  his  death, 
his  son,  John  Skinner,  took  possession,  and  this  action  was  brought  to 
recover  it  under  the  mortgage  to  plain tiflf's  intestate.    It  was  held, 

115 


148-14^  Feisbt  et  al.  v.  Ballance  et  al.  [Dec.  T. 


Opinion  of  the  Court. 


that  the  defendant  was  not  estopped  by  the  deed  of  mortgage  to 
intestate,  although  he  derived  title  through  his  father  from 
[*  148]  the  mortgagor.  For,  by  the  release  and  quit  claim  from 
intestate  to  "VY.  S.  Skinner,  the  mortgagor,  the  deed  from 
him  to  John  Skinner,  the  father,  was  let  into  priority  of  the  sec- 
ond mortgage,  although  it  had  been  postponed  to  the  first  inort- 
sraffe  for  want  of  record  or  notice. 

In  7  Mass.  381,  a  quit  claim  and  release,  which,  for  anything 
appearing  upon  the  record,  would  have  been  bad  as  a  conveyance 
for  want  of  seizin  in  the  releasor,  yet  was  held  to  be  good  as  a  cov- 
enant to  stand  seized  to  an  use,  and  so  inade  to  effectuate  the  in- 
tention of  the  parties,  by  the  operation  of  the  statute  in  executing 
the  use. 

A  very  similar  decision,  in  effect,  was  made  in  4  "VVend.  494, 
where  the  court  presumed  a  convej^ance  creating  a  lesser  estate,  in 
order  to  support  a  release  creating  such  an  use  as  would  be  exe- 
cuted by  the  statute,  and  so  vested  the  true  interest  intended  by 
the  parties.  So,  again,  in  10  Johns.  456,  the  words  "  have  re- 
mised, released,  and  forever  quit  claimed"  were  held  sufficient  to 
raise  an  use,  which  the  statute  of  uses  executed,  and  so  a  fee  was 
acquired  by  one  who  took  the  release  seven  years  before  the  releasor 
acquired  the  fee. 

I  have  thus  far  reviewed  some  of  the  decisions  cited  and  relied 
on  on  both  sides,  and  the  strongest  for  each.  I  do  not  deem  it 
important  to  review  more. 

If  the  question  here  was  to  be  settled  by  the  doctrine  of  estop- 
pel, authorities  might  be  found  in  the  cases  cited,  and  others  for 
admitting  and  rejecting  it  as  a  mere  quit  claim.  But  the  ques- 
tion is  more  easily  disposed  of  under  our  statute,  as  well  as  by  the 
character  of  the  deed  itself. 

I  come  now  to  consider  this  question  under  our  statute.  Livery 
of  seizin  is  not  required  by  our  law.  Rev.  Stat.  102,  g  1.  Con- 
veyances are  good,  although  grantor  is  out  of  possession,  and  an- 
other may  hold  adversely.  lb.  103,  §  4.  Where  anyone  may  be 
seized  to  "the  use,  confidence,  or  trust"  of  another,  the  statute  ex- 
ecutes the  use  to  the  possession.     lb.  §  3. 

The  words  "  grant,  bargain,  sell,"  in  a  deed,  import  an  express 
,    covenant  to  the  grantee  and  his  heirs,  that  the  grantor  was 
r^  149]  seized  of  an  indefeasible  estate  in  fee,  free  from  incum- 
brances by  grantor,  and  also  for  quiet  enjoyment  as  against 
grantor  and  his  heirs.     lb.  105,  §  11. 

And  again,  whenever  one  conveys  by  a  deed  purporting  to  con- 
vey an  estate  in  fee  simple  absolute,  and  has  not  then  the  legal  es- 
tate, but  afterwards  acquires  it,  "it  shall  be  taken  and  held  to  be 
in  trust  and  for  the  use  of  the  grantee  or  vendee,  and  the  convey- 
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ance  aforesaid  shall  be  held  and  taken,  and  shall  be  as  valid  as  if 
the  grantee  or  vendor  had  the  legal  estate  or  interest  at  the  time  of 
said  sale  or  conveyance."     lb.  104,  §  7. 

''  Every  estate  in  lands  which  shall  be  granted,  conveyed,  or  de- 
vised, although  other  words  heretofore  necessary  to  transfer  an  es- 
tate of  inheritance  be  not  added,  shall  be  deemed  a  fee  simple  es- 
tate of  inheritance,  if  a  less  estate  be  not  limited  by  express  words," 
or  by  operation  of  law.     lb.  105,  §  13. 

This  last  provision,  it  is  true,  was  not  enacted  until  after  this 
conveyance,  but  it  tends  to  illustrate  and  explain  the  meaning  of 
the  other  provisions  in  reference  to  conveyancing  in  this  State. 

If  this  deed  should  be  regarded  only  as  a  covenant  to  stand  seized 
as  in  the  case  of  10  Johns.  456,  still  the  statute  would  execute  the 
use  according  to  that  decision.  This  deed  has  only  the  words, 
"grants,  sell,  and  convey;"  and  in  5  Alabama,  586,  the  court  held, 
under  their  statute,  containing  the  same  words  as  ours,  that  the 
statute  would  not  help  a  deed  which  omitted  one  of  the  words,  for, 
being  in  derogation  of  the  common  law,  it  must  be  construed 
strictly. 

I  do  not  intend  to  discuss  the  propriety  of  this  interpretation, 
nor  shall  I  discuss  the  distinction  taken  on  the  argument  between 
a  conveyance  by  release,  or  quit  claim  of  all  right,  title  and  inter- 
est in  land  and  a  conveyance  of  an  estate  in  the  land.  Words 
importing  to  quit  claim,  and  release  an  interest,  naturally,  in  com- 
mon and  legal  parlance,  pre-supposes  that  there  is  an  interest  upon 
which  it  is  to  operate;  and  by  such  language,  interests  are  con- 
veyed where  interests  exist.  But  this  deed  uses  words  of  inheritance, 
for  in  the  habendum  et  tenendum^  it  is  to  him  and  his  heirs  for- 
ever. "" 

Surely  no  one  would  contend  that  the  fee  would  not  have  [^'  150] 
passed,  if  it  had  been  in  Bogardus,  and  passed  too,  by  this 
clause  in  the  deed.  Why,  then,  limit  the  meaning  of  these  terms,  be- 
cause the  fee  was  not  in  him  at  the  time?  He  has  since  acquired  it, 
and  the  statute  will  make  it  enure  to  the  benefit  of  the  grantee,  if  the 
fact  of  the  want  of  title  is  not  to  restrain  the  meaning  of  the  words. 
It  is  true,  if  he  had  not  afterwards  acquired  it,  the  clause  could 
only  have  operated  on  such  interest  as  he  had,  and  the  statute 
could  not  aid  it;  for  the  grantee  may  have  been  without  covenants 
to  compel  him,  unless  the  words  "  grant  and  sell"  alone,  should 
import  such  covenant.  But  it  seems  to  me,  that  the  very  case  that 
might  have  been  contemplated  by  the  legislature,  arose  here,  for 
the  deed  would  have  conveyed  all  his  estate  in  the  land,  even  a  fee, 
being  founded  on  a  valuable  consideration;  now  having  acquired 
that  fee,  it  must  enure  under  the  statute. 

Again,  he  has  used  words  importing  an  estate  in  fee,  and  has  not. 
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qualified  or  limited  it,  which  is  a  very  just  and  full  interpretation 
of  the  spirit  of  the  former  provisions  of  the  several  acts. 

We  are  of  opinion  that  the  deed  conveys  an  estate  in  fee  simple, 
and  was  therefore  admissible  in  evidence. 

The  judgment  of  the  court  below  is  reversed,  at  the  cost  of  de- 
fendant, and  cause  remanded,  with  directions  to  award  a  venire  de 
novo. 

Judgment  reversed. 


Thomas  T.  Bybee  v.  James  Ashbt. 
[*  151]  Error  to  Fulton. 

1.  Judicial  sale — burden  on  purchaser  as  to  jurisdiction.  The  general  doc- 
trine in  regard  to  the  sale  of  lands  by  a  sherift"  is,  that  his  deed  is  inadmissible  in 
evidence,  unless  the  judgment  and  execution  under  which  sale  is  made,  be  pro- 
duced to  show  the  sheriff's  authority  to  sell.  The  purchaser  is  bound  to  inquire 
into  the  power,  and  the  means  by  which  the  property  is  subjected  to  the  sale, 
and  will  acquire  no  right  to  the  land,  where  the  sheriff  sells  without  legal  au- 
thority. 

3.  Same — statute,  1841,  construed.  The  act  of  February  19,  1841,  amendatory 
of  the  act  of  January  17,  ld25,  does  not  dispense  with  the  production  of  the  judg- 
ment and  execution  prior  to  the  introduction  of  the  sheriff's  deed  in  evidence. 
The  seventh  section  merely  relates  to  the  presumption  which  is  created  by  the 
act  in  favor  of  the  regularity  of  the  sale,  after  the  execution  shall  have  come 
into  the  hands  of  the  sheriff. 

3.  Process — amendment.  A.  recovered  a  judgment  against  B.  in  the  county 
of  Knox,  on  which  execution  was  issued,  directed  to  the  sheriff  of  that  county, 
and  subsequently  delivered  to  the  sheriff  of  Fulton  county  for  collection,  though 
not  directed  to  him.  The  execution  was  levied  on  certain  real  estate  of  the  de- 
fendant, which  was  sold  to  satisfy  the  same,  and  struck  off  to  the  plaintiff,  to 
whom  a  deed  was  subsequently  made  by  the  sheriff'.  Several  years  after  the 
sale  and  conveyance,  the  plaintiff  in  the  execution,  without  notice  to  the  defend- 
ant, on  his  motion  procured  an  amendment  of  the  execution,  by  striking  out  the 
word  "Knox"  and  substituting  the  word  "Fulton"  in  the  direction  to  the  sher- 
ift": Held,  that  the  court  erred  in  permitting  the  amendment,  and  that  an  amend- 
ment would  not  cure  the  defect  in  the  process. 

4. .  Same — variance  making  voidable,  not  void.  When  a  writ  is  regular  on  its 
face,  although  there  may  be  a  variance  between  the  execution  and  judgment  as  to 
the  true  amount  recovered  by  the  latter,  the  sheriff  will,  nevertheless,  be  protected, 
as  it  is  his  duty  to  execute  it,  when  delivered  to  him,  notwithstanding  such  repug- 
nancy. He  is  not  bound  to  inquire  whether  there  is  a  judgment  exactly  corres- 
ponding with  it  or  not;  and  such  a  variance  would  not  affect  the  validity  of  a 
sale  made  under  it,  if,  in  other  respects,  it  be  made  in  conformity  with  law.  In 
such  a  case  the  execution  is  voidable  only,  and  may  be  amended  as  well  after  as 
before  the  sale. 

5.  Same — when  not  protect  officer.  If  an  execution  is  not  regular  on  its  face, 
as  for  instance,  where  it  is  issued  without  the  proper  seal  of  court  attached,  or 
where  it  is  directed  to  the  sheriff  of  one  county  aud  is  delivered  to  the  sheriff 
of  another  county  to  be  executed,  such  process  will  not  justify  the  oflicer  in  exe- 
cuting it;  all  his  acts  under  it  will  be  absolutely  void,  and  he  a  trespasser;  and 
the  purchaser  will  acquire  no  right  to  the  property  purchased  at  the  sale,  (a) 

Cases  Citing  Text.  make  proper  return  of  service  of  exe- 

(ffl)  Title  under  judicial  sale  can  not      cution.     Stribling  v.  Prettyman,  57  111. 

be  defeated  by  failure  of  sheriff  to      371,  377.    Execution  which  does  not 
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6.  Same — regular  on  face— protection.  A  sheriff  is  bound  to  execute  process 
regular  ou  its  face,  and  all  bis  acts  will  be  valid,  even  though  the  process  should 
afterwards  be  set  aside  for  irregularity. 

7.  Judicial  ^aim— judgment  creditor  purchasing     Although  innocent  (*  152] 
purchasers  will  be  protected  where  the  process  is  voidable  only,  yet  the 
same  reasons  of  policy  do  not  exist  where  a  judgment  creditor  is  the  purchaser. 
In  such  a  case,  the  regularity  and  legality  of  the  sale  may  be  inquired  into,    {b) 

Ejectment,  in  the  Fulton  circuit  court,  brought  by  the  plaintiif 
in  error  against  the  defendant  in  error.  The  cause  was  heard  at 
the  March  term,  1844,  before  the  Hon.  Jesse  B.  Thomas  and  a 
jury,  and  a  verdict  rendered  in  favor  of  the  defendant,  on  which 
tliere  was  a  judgment  for  costs. 

The  procedings  at  the  trial,  and  other  material  facts  appear  in 
the  opinion  of  the  court. 

AV.  A.  MiNSHALL,  for  the  plaintiff  in  error,  submitted  the  fol- 
lowing argument  in  writing:  It  will  be  insisted  by  the  counsel 
on  the  other  side,  that  tlie  rule  protecting  innocent  purchasers 
does  not  apply  as  between  these  parties,  and  that  Bybee  is  seeking 
to  take  advantage  of  his  own  negligence,  and  that,  i/i^er  ^x^r^e^,  de- 
fects in  the  execution  may  be  inquired  into  collaterally  in  thi« 
action,  and  cites  Jackson  v.  Caldwell,  1  Cowen,  643-4.  The  case 
cited  does  not  maintain  the  position  laid  down,  to  anything  like 
the  extent  contended  for  there.  The  court  decided  in  that  case 
that  a  bona  fide  purchaser  of  lands  on  an  execution  issued  on  a 
judgment  which  had  been  paid,  but  on  which  no  satisfaction  is 
entered  of  record,  nor  the  execution  returned  satisfied,  would  be 
protected.  But  otherwise,  if  he  had  notice  either  actual  or  pre- 
sumptive. But  if  the  party  to  the  execution  purchase,  he  will  not 
be  protected,  for  he  is  chargeable  with  notice;  he  would  be  most 
apt  to  know  whether  the  money  had  been  paid  or  not.  This  is  a 
very  different  case  from  tlie  one  at  bar. 

The  only  question  in  this  case  is,  was  the  execution,  which,  by 
the  misprision  of  the  clerk,  Avas  directed  on  its  face  to  the  sheriff 
of  Knox,  but  in  fact  sent  to,  and  delivered  to  the  sheriff  of  Fulton 
to  execute,  the  sheriff  of  Fulton  being  the  proper  officer,  and  the 
defendant,  Ashby,  and  his  property  Avithin  his  bailiwick,  is  void 
or  voidable.  On  this  point,  on  an  execution  exactly  simi- 
lar, and  in  point  as  respects  the  direction  and  misprision,  [*  153] 
the  execution  being,  as  in  this  case,  directed  to  a  different 
county  than  the  one  in  which  it  was  to  be  executed,  the  court  held 
the  axecution  voidable  only,  and   amendable,  and  subjected  the 

run  in  name  of  People  of  State  of  Illi-  (&)  Trustees  of  charitable  gift,  who 

nois  is  void,  and  sale  made  under  it  under  decree  receive  property  in  spe- 

may  be  attacked  in  collateral  proceed-  cie  from  former  trustees,  are  not  inno- 

ing.     Sidwell  «.  Schumacher,  99   111.  cent  purchasers  without  notice.     Gil- 

426,  435.  man  v.  Hamilton,  16  111.  225,  232. 
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sheriff  to  liability  for  the  act  of  his  deputy  under  it.     Walden  v. 
Lavidson,  15  Wend.  575,  579,  580. 

It  is  insisted  that  Bybee  is  endeavoring  to  take  advantage  of  his 
own  negligence.  But  this  assertion  applies  with  more  force  to 
Ashby  here  than  Bybee.  Ashby  is  estopped  from  making  this 
allegation  now.  He  could  have  set  the  execution  aside  for  the  ir- 
regularity.  He  chose  not  to  do  so,  but  acquiesced,  and  permitted 
the  sale  to  take  place.  The  sheriff  elected  to  consider  the  process 
valid,  and  acted  under  it,  and  is  bound  by  it.  Ashby  has  done  the 
same  thing,  he  having  omitted  to  stay  the  sale  and  set  aside  the 
process  as  he  might  have  done.  He  has  elected  to  consider  the 
process  as  valid,  and  now  as  to  him  and  all  other  persons  the  sale 
is  valid  and  passes  the  legal  title  to  Bybee,  or  any  other  purchaser 
at  the  sale.  Sliall  Ashby  now,  in  this  action  of  ejectment,  be  per- 
mitted to  say  this  sale  is  void  for  the  misprision  of  the  clerk  in  the 
direction  of  the  process,  and  then  reap  an  advantage  by  reason  of 
his  own  laches,  not  only  to  the  prejudice  of  Bybee,  but  also  to  the 
prejudice  and  insecurity  of  all  judicial  sales?  That  some  sanctity 
should  be  given  to  judicial  j^roceedings,  sometimes  limited,  beyond 
which  they  should  not  be  questioned;  some  protection  offered  to 
those  who  purchase  at  sales  by  judicial  process,  and  some  distinct 
rule  3stablished  by  which  property  thus  acquired  may  be  trans- 
missible with  security  to  the  possessors,  can  not  be  denied,  Yoor- 
hees  V.  Bank  of  the  U.  S.,  10  Peters,  450. 

Much  effort  is  made  by  the  opposing  counsel,  and  many  refine- 
ments and  nice  distinctions  resorted  to,  and  many  authorities 
cited  to  get  rid  of  the  case  in  15  Wendell.  But  the  case  is  not 
single,  or  singular  only  in  this,  that  it  is  identical  and  in  point 
with  the  case  at  bar,  and  in  principle  is  supported  by  the  doctrine 
in  10th  Peters,  and  other  cases  from  the  U.  S.  court,  and  New 
York. 

The  purchaser  at  a  sheriff's  sale  depends  on  the  jndg- 
[*  154]  ment,  the  levy  and  the  deed.     All  other   questions  are 
between    the    parties  to    the   judgment  and    the  officer. 
Wheaton  v.  Sexton,  4  Peters'  Cond.  K.  521;  6  Wend.  523-4. 

A  variance  between  the  execution  and,  the  amount  recovered, 
held  not  material.  Hunter  v.  Page,  4  Wend.  585.  It  does  not 
affect  the  validity  of  the  sale  under  it.  Such  a  variance,  when  the 
execution  issues  from  a  court  of  record,  is  amendable  at  any  time, 
as  well  after  as  before  the  sale,  and  can  not  be  taken  advantage  of 
on  a  trial  for  the  recovery  of  the  premises.  Swan  v,  Saddlemere, 
8  Wend.  676. 

Also,  under  an  execution,  a  purchaser  can  not  be  defeated  for 
error,  or  irregularity  in  the  judgment  or  execution,  on  the  ground 
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that  no  levy  was  made  until  after  the  return  day.    Jackson  v.  Kose- 
velt,  13  Johns.  101,  102. 

In  an  action  of  ejectment  against  a  purchaser  of  land  under  a 
sheriff's  sale,  the  regularity  of  an  execution  can  not  be  inquired 
into.  An  execution  issued  after  a  year  and  a  day,  without  any 
scire  facias^  is  only  voidable  at  the  instance  of  the  party  against 
whom  it  issued.  Jackson  v.  Eosevelt,  13  Johns.  101,  102  above 
cited,  and  8  Johns.  361,  367. 

The  sale  is  not  void,  when  judgment  reversed,  or  set  aside  for 
error;  otherwise  for  irregularity.     For  difference  between  error 
and  irregularity  in  process,  see  Woodcock  -y.  Bennett,  1  Cowen 
734,  742. 

Ashby,  not  having  availed  himself  of  his  privilege  and  right 
to  set  this  execution  aside  at  his  instance,  can  not  now  avail  him- 
self of  this  objection.     Jackson  v.  Rosevelt,  13  Johns.  101,  102. 

Our  act  of  1841,  171,  §7,  makes  the  sherift"'s  deed  prima  facie 
evidence  that  the  provisions  of  the  law  in  relation  to  the  sale  were 
complied  with.  Shall  Ashby  now,  after  the  making  of  the  deed, 
and  after  an  amendment  made  by  the  court  of  the  process  in  the 
particular  complained  of,  or  without  such  amendment,  be  permit- 
ted to  avail  himself  of  so  frivolous  and  technical  an  objection  to 
defeat  a  title  acquired  under  a  sheriff's  sale,  in  the  action  of  eject- 
ment? 

But  will  the  court  now  go  behind  the  amendment  made 
by  a  competent  court  having  jurisdiction  over  the  subject,  [*  1551 
and  having  exercised  that  jurisdiction,  the  power  being 
discretionary,  unless  the  court  here  clearly  see  that  the  execution 
was  absolutely  void,  and  gave  no  authority  to  the  officer  to  act,  or 
the  court  to  amend?  For  these  reasons,  and  on  the  authority  cited, 
we  rely  to  reverse  the  judgment  below. 

N.  Ijushnell,  for  the  defendant  in  error,  filed  the  following  ar- 
gument in  writing:  Was  the  sale  valid,  and  said  execution  and 
deed,  with  or  without  amendment,  effectual  to  pass  the  estate? 

To  authorize  the  admission  of  the  sheriff"'s  deed  in  evidence,  it 
was  necessary  first  to  produce  the  judgment  and  execution  under 
wiiich  the  sale  had  been  made.  Without  a  valid  judgment  and 
execution,  the  slieriti'  would  have  had  no  authority  to  sell.  Bow- 
e)i  V.  Bell,  20  Johns.  338;  Wheaton  v.  Sexton,  4  Peters'  Cond.  E. 
521;  Wilson  v.  Comire,  2  Johns.  280. 

At  the  time  of  the  sale,  there  must  have  been  a  valid,  subsist- 
ing authoritv  to  sell;  this  is  the  burden  of  all  the  cases.  Jackson 
r.  Pratt,  10  Johns.  381,  386;  Swan  v.  Saddlemere,  8  Wend.  681; 
Jackson  v.  Caldwell,  1  Cowen,  641,  643-4. 

The  power  of  the  sheriff  is  derived  from  the  execution,  and  the 
authoritv  of  the  execution  to  warrant  the  sale  is  derived  from  the 
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Statute.  It  is  the  same,  whether  the  sheriff  sells  with  an  execu- 
tion which  gives  him  no  power,  or  whether  he  sells  without  an  ex- 
ecution at  all;  in  either  case  the  sale  is  void.  Armstrong  y.  Jack- 
son, 1  Blackf.  210. 

An  officer,  acting  under  process,  is  bound  to  see  that  the  process 
is  regular  on  its  face.     Sanford  v.  JS^ichols,  13  Mass.  287. 

"Where  a  justice  of  the  peace  was  authorized  to  issue  an  execu- 
tion returnable  in  ninety  days,  and  he  issued  one  returnable  in 
sixty  days,  it  was  held  to  be  a  nullity.  On  another  question  being- 
raised  in  this  case  as  to  a  variance,  tlie  court  held  that  mere  vari- 
ance between  the  judgment  and  execution  is,  in  general,  amenda- 
ble; yet  this  is  on  the  ground  that  an  execution  ic  merely 
[*  156]  voidable,  not  void.  No  case  can  be  found  where  a  void 
execution  can  be  amended,  or  a  void  sale  confirmed.  Loof 
V,  Bentley,  5  Wend.  276. 

The  application  of  Bybee  to  amend,  is  an  admission  that  the 
sale  was  considered  invalid,  and  the  amendment  of  the  execution 
as  directed  by  the  Knox  circuit  court  is  relied  on  to  confirm  it. 
Now,  an  execution  may  be  irregular,  or  merely  erroneous.  The 
latter  is  voidable  only;  it  is  good  till  set  aside,  and  will  be  a  justi- 
fication to  the  officer,  and  will  sustain  rights  acquired  under  it  till 
that  time.  But  an  irregular  execution  is  void  ab  initio,  and  no 
rights  can  be  acquired  under  it.  Woodcock  v.  Bennett,  1  Cowen, 
735-6;  Kussell  v.  Kip,  5  Johns.  99, 100;  Kead  v.  Markle,  3  Johns. 
523;  Parsons  v.  Lloyd,  3  Wilson,  345. 

To  amend  an  execution  implies  that  there  is  some  defect  in  the 
execution  itself.  This  defect,  I  apprehend,  can  become  apparent 
but  in  two  ways;  either  from  some  defect  of  form  apparent  on  the 
face  of  the  execution,  or  from  some  incongruity  between  it  and 
the  judgment  on  which  it  issues.  It  is  to  supply  or  correct  these 
defects  that  the  amendment  is  made.  These  amendments  apply- 
only  to  voidable  executions;  they  relate  to  mere  matters  of  form, 
clerical  misprisions,  etc.,  defects,  which  objectionable  in  point  of 
form,  still  leave  it  evident  that  there  was  a  valid,  substantial 
authority  to  sell  in  the  officer  acting  under  it.  Swan  v.  Saddle- 
mere,  8  Wend.  676,  679;  Kussell  v.  Kip,  5  Johns.  99,  100. 

These  are  the  classes  of  cases  contemplated  by  our  statute,  which 
relate  to  formal,  not  substantial  defects;  cases  in  which  there  can 
be  no  difficulty,  for  the  reason  that  there  is  always  something  to 
amend  by.  Kussell  v.  Kip,  5  Johns,  99,  100;  Larocke  v.  Wash- 
brough,  2  T.  R.  37;  Atkins  v.  Sawyer,  1  Pick.  353;  Baxter  v.  Rice, 
21  Pick.  197,  199. 

But  in  this  case  there  is  nothing  to  amend  by,  nor  indeed  is 
there  anything  to  amend.  The  execution  on  its  face  is  regular  and 
perfect.    There  is  no  pretence  of  any  variance,  or  other  incongruity 
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between  it  and  the  judgment.  It  also  issued  upon  a  valid  judg- 
ment authorizing  it.  There  is  no  pretence  of  any  cleri- 
cal error,  or  misprision.  It  is  hence  neither  irregular  nor  [■•  1571 
erroneous,  neither  void  nor  voidable.  It  lacks  every  test 
by  vrhich  we  can  determine  it  to  be  either  the  one  or  the  other. 
As  an  execution  issuing  upon  this  judgment  it  is  perfect;  it  hence 
requires  and  can  properly  admit  of  no  amendment.  To  change  it 
in  any  particular,  is  to  make  an  execution  under  the  pretence  of 
amending  one,  A  perfect  execution  may  be  altered,  changed,  re- 
constructed by  striking  out  and  inserting,  but  it  cannot  be  amended. 

It  is  in  the  use  of  this  execution  only,  that  any  defect  appears. 
The  sherifl*  of  Fulton  county  has  undertaken  to  act  under  a  power 
conferred  upon  the  sheriif  of  Knox  county,  and  the  real  difficulty 
in  the  title  arises  not  from  a  defective  execution,  but  from  a  defect 
of  authority  in  the  officer  acting  under  it. 

It  is  true  that  amendments  will  be  liberally  indulged  for  the 
furtherance  of  justice.  But  it  is  equally  true,  that  they  are  con- 
fined to  matters  of  form,  and  justice  equally  requires  that  they 
should  not  be  extended  to  matters  of  substance.  This  case  furnishes  ' 
an  apt  illustration.  Within  twelve  months  from  the  sale  the  de- 
fendant might  have  redeemed.  But  the  plaintiff  had  proceeded 
in  so  reckless  a  manner  to  enforce  his  claim,  that  the  defendant  was 
under  no  legal  necessity  to  redeem.  But  after  the  redemption  time 
had  expired,  and  without  the  knowledge  or  consent  of  the  defend- 
ant, this  execution  is  changed  in  an  essential  particular;  an  author- 
ity to  sell  is  thereby  conferred  upon  the  sheriff  of  Fulton  county, 
in  whom  none  was  vested  at  the  time  the  sale  was  made.  This 
change  in  the  execution  is  made  to  have  a  retro-active  operation, 
and  to  take  effect  as  from  the  beginning.  An  act  done  without 
authority  becomes,  by  this  nunc  pro  tunc  operation,  authorized  at 
and  from  the  time  it  was  done,  and  the  defendant  is  thus,  by  a 
species  of  judicial  legerdemain,  deprived  of  his  estate,  which  he 
finds  at  the  same  moment  sold  and  past  redemption.  Now,  a  void 
title  can  not  thus  be  made  valid  by  matters  subsequent.  A  void 
act  is  incapable  of  confirmation,  or  of  becoming  the  basis  of  a  right. 
Lessee  of  Powell  t\  Harman,  2  Peters,  241.  A  void  title  can  not 
be  confirmed,  either  l)y  the  act  of  the  party.  Walker  v.  Tur- 
ner, 5  Peters'  Cond.  K.  574;  or  by  an  act  of  the  legisla-  \^  158] 
ture.  Good  v.  Zercher,  12  Ohio,  364.  A  confirmation  is 
to  strenojthen  a  voidable  estate,  but  it  can  not  make  ffood  an  estate 
void  in  law.  1  Tomlin's  Law  Die,  title  "Confirmation,"  388-9. 
But,  says  the  counsel  on  the  other  side,  irregularities  in  an  execu- 
tion will  never  affect  a.honaJicle  purchaser;  they  will  be  protected 
against  defects  which  can  not  be  collaterally  inquired  into. 

The  answer  to  this  is,  that  no  honafde  purchaser  is  to  be  pro- 
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tected  in  this  case.  It  is  the  act  of  the  party  who  now  seeks  to 
take  the  advantage  of  his  own  negligence  that  we  call  in  question. 
As  between  the  parties  to  a  suit,  tlie  irregularity  of  an  execution 
may  always  be  inquired  into  collaterally  in  an  action  of  ejectment. 
Jackson  v.  Caldwell,  1  Cowen,  643.  ]S'or  do  the  cases  referred  to 
by  the  plaintiff  in  error  (19  Johns,  and  2  and  3  Cowen,)  sustain 
the  amendment  contended  for  in  this  case. 

Those  cases  differ  from  this  in  the  following  essential  particu- 
lars: The  amendments  were  made  after  full  notice  to  the  parties 
in  interest,  and  with  the  consent  of  the  parties  to  the  suit,  and 
there  were  no  equities  in  favor  of  third  persons  against  the  amend- 
ment. In  those  cases  there  were  evident  mistakes,  clerical  mis- 
prisions, accidental  omissions,, etc.,  and  the  amendments  were  only 
made  to  conform  to  the  original  intentions  of  the  party,  where 
that  intention  was  in  danger  of  being  defeated  by  some  intervening 
accident.  These  amendments  were  so  made  in  each  case  with 
reference  to  its  particular  circumstances,  and  with  reference  to  the 
fact  that  no  person  could  be  injured.  The  courts  admit  that  amend- 
ments are 'to  be  made  for  the  purposes  of  justice;  that  there  are 
no  general  rules  applicable  to  such  cases,  and  that  each  case  must 
stand  upon  its  own  merits. 

The  only  case  to  be  found  in  the  books,  having  any  apparent 
analogy  to  "this  case  is  in  15  AVend.  575;  yet  in  that  case  the  anal- 
ogy is  more  apparent  than  real.  A  deputy  sheriff'  had  received  an 
execution,  had  acted  under  it,  and  collected  money,  and  the  court 
decided  that  an  officer  acting  under  color  of  his  office  is 
[*  159]  estopped  in  an  action  against  him,  from  denying  that  he 
was  authorized  to  act;  that,  as  the  sheriff",  if  he  had  col- 
lected the  money  in  person,  would,  under  the  circumstances,  have 
been  answerable  for  it  to  the  creditor,  he  should  also  be  answerable 
for  the  act  of  his  deputy  who  was  merely  his  agent.  The  decision 
is  founded  on  enlarged  principles  of  public  policy,  as  well  as  on 
the  more  technical  rule  that  an  officer,  having  assumed  to  act  un- 
der process,  shall  not  himself  be  permitted  to  deny  its  validity.  It 
is  analogous  to  the  case  of  an  officer  de  facto,  who,  when  he  is 
sought  to  be  charged  officially,  can  not  deny  that  he  is  an  officer 
de  jure.  The  material  point  upon  which  the  decision  turned  was, 
that  the  officer  had  acted  under  the  execution;  that  this  was  done 
without  objection  on  the  part  of  the  defendant  in  the  execution; 
that  the  officer  had  thereby  affirmed  its  validity,  and  having  under 
color  thereof  received  the  money,  he  shall  not  hold  it  from  the 
creditor.  About  the  correctness  of  this  decision  there  can  be  no 
doubt;  but  it  depended  on  principles  not  involved  in  this  case. 

It  is  true  that  the  court,  arguendo,  used  language  broad  enough 
perhaps  to  cover  this  case;  but  the  court  were  deciding  upon  par- 
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ticular  facts,  and  the  true  rnle  is,  to  confine  the  language  of  the 
court  to  the  facts  before  it,  and  not  to  extend  tliat  language  to  otli- 
er  cases  not  within  the  reason  of  the  decision.     The  case  itself  fur- 
nishes the  best  illustration  of  the  rule.     It  shows  that  the  court 
were  only  thinking  of  the  particular  case  before  it,  and  that  it  had 
no  idea  of  making  distinctions,   or  laying  down  rules   for  other 
cases.     The  language  of  tlie  court  upon  which  the  plaintiff  relies, 
>vas  wholly  unnecessary  for  the  decision  of  the  case,  and  if  taken  in 
its  technical,  and  not  in  its  popular  sense,  is  irreconcilable  with 
principles  of  law  well  settled  in  that  court.     The  court  say  (page 
597),  "  the  mistake  in  the  direction  of  the  execution  did  not  render 
it  absolutely  void."     And  again,  (page  580),  "  the  deputy  received 
process  which  he  might  have  refused  to  execute.     ]Si  ot  being  abso- 
lutely void,  it  was  capable  of  amendment,  and  the  officer  might 
proceed  under  it,  if  he  thought  proper.     He  did  proceed,  and 
treated  it  as  a  valid  process."     The  plain  meaning  of  this 
is,  that  this  execution  was  merely  voidable;  that  being  only  P  1601 
voidable,  the  officer  might  refuse  to  execute  it,  or  proceed 
to  execute  it  at  his  election,  and  that  having  elected  to  proceed  he 
must  now  abide  by  his  election.     This  is  stating  the  case  as  if  it 
was  intended  to  draw  a  distinction  between  void  and  voidable  pro- 
cess, it  being  an  admitted  principle  that  voidable  process  is  amend- 
able, while  void  process  is  not;  and  that  execution  the  court  treats 
as  voidable  only.     But  where  do  the  court  find  any  authority  to 
show  that  such  an  execution  is  merely  voidable,  and  not  absolute- 
ly void.     They  refer  to  no  case,  they  enter  into  no  argument,  but 
currente  calcDno,  assert  it.     But  so  little  is  the  attention  of  the 
court  directed  to  tliat  point,  that  in  the  very  act  of  asserting  it  to 
be  voidable,  the_y,  in  fact,  in  admitting  that  the  officer  "  might  have 
refused  to  execute  it,"  admit  that  it  is  absolutely  void.     For  the 
only  ground  on  which  a  sheriff  can  refuse  to  execute,  is,  that  it  is 
void;  if  it  is  only  voidable,  he  must  execute  it,  (Parmelee  v.  Hitch- 
cock, 12  Wend.  96,)  and  the  reason  is,  because  a  voidable  process 
is  a  complete  protection  to  the  officer  for  all  acts  done  under  it,  up 
to  the  time  when  it  is  actually  avoided.    1  Cowen,  735-7,  and  the 
cases  there  cited.     So  again,  throughout  the  whole  case,  the  court 
speak    of  the  execution   as   "irregular;"  a  word  which,  when  ap- 
plied to  executions,  has  in  that  court,  a  definite,  technical  meaning, 
and  imports,  ex  vi  tei'mini,  that  the  execution  is  void,     3  Johns. 
523;  1  Cowen,  735-6.     It  is  hence  an  incorrect  view  of  that  case 
to  consider  it  as  proceeding  upon  any  distinction  between  void  and 
voidable  process.     The  court  were  deciding  with  reference  to  par- 
ticular facts  before  it,  without  reference  to  any  technical  distinc- 
tion of  that  sort.    The  proof  of  this  exists  in  what  has  already  been 
shown,  that  throughout  the  whole  case,  while  speaking  of  execu- 
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tions  wliicli,  in  general  terms,  they  denominate  voidable,  they  in- 
variably apply  those  legal  terms  and  principles  which  are  properly 
applicable  only  to  those  which  are  absolutely  void.     To  draw  such 
a  case  into  a  precedent  in  this  case,  and  to  predicate  a  decision 
upon  a  supposed  distinction  between  void  and  voidable  process,  as 
derived  from  that  case,  is  manifestly  absurd;  the  more  es- 
r*  161]  pecially  as  that  decision  was  made  and  can  be  sustained 
upon  principles  independent  of  any  such  distinction. 
The  real  error  in  that  case  consists,  in  my  opinion,  in  applying 
the  terms  "  voidable  and  v^oid"  to  an  excution,  which  was  neither 
the  one  nor  the  other;  and  a  similar  attempt  in  this  case  will  be  an 
error  of  the  same  kind.     It  would  be  an  attempt  to  make  the  use, 
or  abuse  of  a  perfect  execution,  the  test  of  its  regularity;  to  make 
an  execution  voidable  or  void  by  matters  subsequent. 

Young,  J.  This  was  an  action  of  ejectment  brought  by  the 
plaintiff,  Bybee,  against  the  defendant,  Ashby,  to  the  jSTovember 
term  of  the  Fulton  circuit  court,  a.  d.  1843,  to  recover  possession 
of  the  north  west  quarter  of  section  twelve  (12),  in  township  five 
(5)  north,  of  range  four  (4)  east  of  the  fourth  principal  meridian, 
in  Fulton  county. 

To  this  action  the  defendant,  Ashby,  pleaded  -n^t  guilty,  the 
issue  was  tried  by  a  jury,  a  verdict  of  not  guilty  returned,  and  a 
judgment  rendered  in  favor  of  the  defendant  for  the  costs. 

The  evidence  produced  at  the  trial  by  the  plaintiff,  and  the  ex- 
ceptions to  the  instruction  of  the  court  to  the  jury  are  preserved 
in  the  bill  of  exceptions. 

The  following  are  assigned  as  causes  for  the  reversal  of  the  judg- 
ment in  this  court,  to  wit: 

1.  The  court  erred  in  refusing  to  adiTiit  as  evidence  on  the 
trial  of  the  cause  in  the  court  below,  the  copy  of  the  record  from 
the  Knox  circuit  court,  and  the  sheriff's  deed  to  the  plaintiff,  By- 
bee; 

2.  The  sheriff's  deed  should  have  been  admitted  in  evidence, 
whether  the  copy  of  the  record  produced  was  admissible  or  not; 

3.  The  court  erred  in  instructing  the  jury  to  find  for  the  de- 
fendant ; 

4.  The  court  ought  to  have  instructed  the  jury  to  find  for  the 

plaintiff; 
r*  1621  ■  5.  The  verdict  and  judgment  ought  to  have  been  for 
the  plaintiff. 
We  think  this  whole  case  turns  upon  the  question,  whether  the 
execution  under  which  the  sheriff  of  Fulton  county  levied  upon, 
and  sold  and  conveyed  the  land  to  Bybee,  conferred  upon  him  such 
authority,  under  the  circumstances,  as  would  make  it  a  valid  transac- 
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tion,  and  sufficient  in  law  to  divest  Asliby  of  the  title  which  he 
had  previously  acquired  by  purchase  from  the  United  States. 

The  plaintiff,  Bybee,  for  the  purpose  of  proving  title  to  the 
premises  in  controversy,  produced  as  evidence  in  the  first  instance, 
a  certificate  from  the  register  of  the  land  office  at  Quincy,  showino- 
that  the  defendant,  Ashby,  had  previously  to  the  levy  and  sale  by 
the  sheriff,  purchased  the  land  from  the  general  government,  and 
in  the  next  place,  a  transcript  of  the  record  from  the  Knox  circuit 
court,  in  connection  with  a  deed  from  the  sheriff  of  Fulton  county, 
to  establish  the  following  facts,  to  Avit: 

1.  That  he  had  recovered  a  judgment  against  the  defendant  in 
the  Knox  circuit  court; 

2.  That  an  execution,  or  executions  had  issued  thereon ; 

3.  That  said  executions  came  to  the  hands  of  the  sheriff  of  Ful- 
ton county,  and 

4.  That,  by  virtue  of  the  alias  fi.  fa.  last  issued,  the  said  sheriff 
levied  upon  the  land  in  question  as  the  property  of  Ashby,  and 
sold  and  conveyed  the  same  to  him,  Bybee,  the  judgment  creditor 
in  the  execution. 

It  appears  from  the  transcript  that  the  plaintiff,  Bybee,  recovered 
against  the  defendant,  Ashby,  in  an  action  of  asstimjmt,  at  the 
May  terra  of  the  Knox  circuit  court,  A.  D.  1838,  a  judgment  for 
the  sum  of  $31  and  costs  of  suit;  that  on  the  30th  day  of  July, 
1839,  the  clerk  of  the  Knox  circuit  court  issued  &  fieri  facias  eiLe- 
cution  tliereon,  directed  to  the  sheriff  of  Fulton  county,  which  was 
afterwards  returned  "  7iulla  bona  "  by  the  sheriff  of  that  county,  by 
an  indorsement  dated  September  1,  1839;  that  on  the  13th  day  of 
February,  A.  D.  1840,  an  alias  fi.  fa.  execution  was  issued  out  of 
the  clerk's  office  of  the  Knox  circuit  court  upon  the  same 
judgment,  directed  to  the  sheriff  of  Knox  county  to  execute ;  T^'  1631 
that  this  last  mentioned  execution  was  also  delivered  to 
the  sheriff  of  Fulton  county,  Mdio  levied  the  same  on  the  land  in 
controversy  as  the  property  of  the  defendant,  Ashby,  on  the  14th 
day  of  April,  1840,  and  sold  the  same  to  the  plaintiff,  Bybee,  on 
the  6th  day  of  May,  1840,  for  the  sum  of  $69;  that  this  last  exe- 
cution was  returned  to  the  clerk's  office  of  the  Knox  circuit  court, 
and  filed  on  the  28th  day  of  May,  1841;  that  at  the  June  term  of 
the  Knox  circuit  court,  1843,  the  plaintiff,  Bybee,  submitted  a  mo- 
tion to  amend  the  alias  writ  of  execution,  under  which  the  land 
was  levied  upon  and  sold,  by  striking  out  the  word  "  Knox  "  in  the 
direction  of  the  writ,  and  substituting  the  wosd  "  Fulton,"  which 
motion  was  allowed,  and  the  writ  amended  accordingly. 

This  motion  appears  to  have  been  ex  parte,  and  made  without 
any  notice  whatever  to  the  defendant,  Ashby. 

The  sheriff's  deed  to  Bybee  for  the  land,  is  dated  the  lltb  day 
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of  September,  1841.  The  transcript  of  the  record  and  slieriff's 
deed  were,  on  motion  of  the  defendant's  attorney,  excluded  from 
the  jury  as  evidence  at  the  trial;  exceptions  were  taken  to  the 
opinion  of  the  conrt  by  the  counsel  for  the  plaintiff,  and  the  de- 
fendant, Ashby,  had  jud^^ment  for  his  costs. 

In  order  to  have  made  the  deed  to  Bybee  admissible  as  evidence, 
and  available  for  the  purpose  of  a  recovery  in  the  court  below,  two 
things  were  necessary  to  have  been  first  shown  by  the  plaintiff; 
first,  a  judgment  in  favor  of  the  plaintiff";  and,  secondly,  an  execu- 
tion to  the  sheriff"  of  F'ulton  county,  where  the  land  was  situated, 
authorizing  him  to  levy  upon  and  sell  the  property  of  the  defend- 
ant. 

The  general  doctrine  in  regard  to  the  sale  of  lands  by  a  sheriff 
is,  that  his  deed  is  inadmissible  in  evidence  unless  the  judgment 
and  execution,  under  which  the  sale  is  made,  be  produced  to  show 
the  sheriff's  authority  to  sell.  The  purchaser  is  bound  to  inquire 
into  the  power  and  means  by  which  the  property  is  subjected  to 
the  sale,  and  will  acquire  no  right  to  the  land,  where  the 
[■^  164]  sheriff"  sells  without  legal  autliority..  Voorhees  v.  U.  S. 
Bank^  10  Peters,  458;  2  Yates,  86;  Wilson  v.  Comire, 
2  Johns.  280;  Himnan  v.  Pope,  1  Gilman,  131. 

It  was  contended  by  the  attorney  for  the  plaintiff  in  error,  that 
by  the  statute  of  February  19,  1841,  entitled  "  An  act  to  amend 
an  act  concerning  judgments  and  executions,"  approved  January 
17,  1825,  which  was  in  force  after  the  Istday  of  June,  1841,  it  was 
no  longer  necessary  to  produce  the  judgment  and  execution  pre- 
liminary to  the  production  of  the  deed  in  evidence  at  the  trial,  as 
the  deed  itself  was  made  prima  facie  evidence  of  the  existence  of 
a  judgment  and  execution,  as  well  as  of  the  regularity  of  the  sale 
by  the  sheriff,  until  the  contrary  was  shown  by  the  defendant.  The 
seventh  section  of  the  act  referred  to,  provides,  that  "  any  deed  so 
executed  (by  the  sheriff")  shall  be  evidence  that  the  provisions  of 
the  law  in  relation  to  sales  of  lands  upon  execution  were  complied 
W'ith,  until  the  contrary  be  shown,"  etc.  This  relates  to  the  pre- 
sumption which  is  created  by  the  act  in  favor  of  the  regularity  of 
the  sale,  after  the  execution  shall  have  come  to  the  hands  of  the 
sheriff",  and  does  not  dispense  with  the  production  of  the  judgment 
and  execution,  wdiich  is  still  necessary  before  the  deed  can  be  read 
in  evidence. 

The  record  in  this  case  sufficiently  proves  the  existence  of  the 
judgment,  but  does  not  exhibit  such  an  execution  as  would  author- 
ize the  sheriff"  of  Fulton  county  to  sell  the  land  of  the  defendant 
to  Bybee. 

The  alias  fi.  fa.,  under  which  the  land  was  levied  upon  and  sold, 
was  directed  to  the  sheriff"  of  Knox  county,  and  delivered  to,  and 
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executed  by  the  eherifF  of  Fulton  county,  before  any  amendment 
of  the  writ  was  permitted  by  the  court.  The  execution  was  not 
amended  until  the  June  terra  of  the  Knox  circuit  court,  1843,  and 
then,  by  an  ex  parte  proceeding,  without  notice  to  the  defendant, 
several  years  after  the  land  had  been  sold  by  the  sheriff,  and  the 
deed  of  conveyance  made  to  the  plaintiff.  We  think  the  court 
erred  in  permitting  this  amendment. 

The  leading  case  relied  upon  by  the  plaintiff's  attorney 
on  this  point  is,  Walden  v.  Davison^  15  Wend.  575.  In  [*  165] 
that  case,  the  execution  was  directed  to  the  sheriff  of  Cat- 
taraugus county,  but  sent  to  the  sheriff  of  Alleghany  county.  The 
sheriti*'s  deputy  in  the  last  mentioned  county  received  the  writ, 
acted  upon  it,  received  the  money  due  from  the  defendant,  and  re- 
turned it  satisfied,  but  afterwards  neglected  to  pay  over  the  money 
to  the  judgment  creditor  in  the  execution.  Subsequently,  in  an 
action  of  assumpsit  against  the  sheriff' for  money  had  and  received 
to  the  plaintiff's  use,  the  sheriff  pleaded  the  insufficiency  of  the 
execution  to  render  him  liable  for  the  act  of  his  deputy  in  collecting 
and  withholding  the  money.  Bronson,  J.,  who  delivered  the  opin- 
ion of  the  court,  said,  "  that  as  the  writ  was  intended  for  and  de- 
livered to  the  sheriff  of  Allegliany  county,  and  he  has  executed  the 
same  without  any  objection  on  the  part  of  the  judgment  debtor,  he 
can  not  be  allowed  to  withhold  the  money  from  the  judgment  credi- 
tor. The  sheriff"  might  have  declined  to  execute  it  on  account  of 
the  irregularity;  but  as  he  has  elected  to  treat  it  as  a  valid  process, 
and  has  acted  upon  it  under  color  of  his  office,  it  is  too  late  now 
to  make  such  an  objection,"  and  this  was  all  that  was  necessary  to  be 
decided  in  that  case.  In  this  opinion  we  most  readily  concur.  But 
we  totally  dissent  from  the  flictuvi  of  the  judge,  arguendo^  when 
he  also  says,  "  that  the  mistake  in  the  direction  of  the  execution 
did  not  render  it  absolutely  void,  and  that  the  court  would,  at  any 
titne,  have  ordered  an  amendment,  if  that  had  been  necessary  for 
the  protection  of  the  officer."  We  do  not  decide  that  the  execu- 
tion in  this  case  was  void,  but  that  being  directed  to  the  sheriff  of 
Knox  county  where  the  judgment  was,  it  conferred  no  authority 
on  the  sheriff"  of  Fulton  county  to  sell  the  land  of  the  defendant. 

The  proper  distinction  to  be  taken,  as  a  general  rule,  between  an 
execution  that  will  protect  a  sheriff'  in  the  proper  discharge  of  his 
duties  under  it,  and  one  that  will  not,  we  hold  to  be  this:  that  when 
the  writ  is  regular  upon  its  face,  although  there  may  in  fact  be  a 
variance  between  the  execution  and  judgment  as  to  the 
true  amount  recovered  by  the  latter,  the  sheriff  will  never-  [*  166] 
theless  be  protected,  and  it  is  his  duty  to  execute  it, 
when  delivered  to  him,  notwithstanding  such  repugnancy,  for  he 
is  not  bound  to  inquire  whether  there  is  a  judgment  exactly  cor- 
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responding  with  it  or  not;  and  such  a  variance  will  not  affect  tlie 
validity  of  a  sale  made  under  it,  if,- in  other  respects,  it  be  made  in 
conformity  with  law. 

In  such  a  case,  the  execution  is  voidable  only  and  may  be 
amended  as  well  after  as  before  the  sale.  Rnssell  v.  Kip^  5  Johns. 
99.  100;  2  Term  E.  737;  2  Dunlap,  77i;  4  Wend.  462,  485;  12 
do.  96,  97. 

But  where  the  execution  is  not  regular  upon  its  face,  as  for  in- 
stance, where  it  is  issued  without  the  proper  seal  of  court  attached, 
or  where,  as  in  this  case,  it  is  directed  to  the  sheriff  of  one  county 
and  is  delivered  to  the  sheriff  of  another  county,  to  be  executed, 
such  process  will  not  justify  the  officer  in  executing  it,  and  all  his 
acts  under  it  will  be  absolutely  void,  and  he  a  trespasser,  and  the 
purchaser  will  acquire  no  right  to  the  property  pur6hased  at  the 
sale. 

The  courts  all  proceed  upon  the  ground,  that  the  process  must 
be  regular  upon  its  face  to  justify  the  officer;  in  which  case  he  is 
bound  to  execute  it,  and  his  acts  will  be  valid,  even  though  the 
process  should  afterwards  be  set  aside  for  irregularity.  But  they 
at  the  same  time  declare,  that  although  innocent  purchasers  will 
be  protected,  where  the  process  is  voidable  only,  that  the  same 
reasons  of  policy  do  not  exist  where  a  judgment  creditor,  as  in  the 
case  of  Bj^bee,  becomes  the  purchaser.  It  is  his  execution,  it  is 
to  be  executed  for  his  benefit,  and  it  would  be  the  height  of  injus- 
tice'to  allow  the  party  guilty  of  the  irregularity,  to  take  advantage 
by  it.  As  between  the  original  parties,  there  can  be  no  objection 
to  an  inquiry  into  the  regularity  or  irregularity  of  the  sale.  Jack- 
son V.  Caldwell^  1  Cowen,  644,  645, 

In  this  case,  the  execution  so  far  as  the  sheriff  of  Fulton  county 
was  concerned,  was  irregular  upon  its  face;  it  was  not  directed  to 
him,  nor  was  he  commanded  to  execute  its  mandate,  and  conse- 
quently conferred  no  authority  upon  him  to  sell  the  land 
[*  167]  of  Ashby. 

Bybee,  therefore,  acquired  no  title  by  his  purchase,  as 
we  consider  all  the  proceedings  of  the  sheriff'  absolutely  void.  The 
circuit  court  erred  in  permitting  the  execution  to  be  amended  in 
afhrmance  of  the  proceedings  of  the  sheriff",  but  the  amendment 
will  not  cure  the  original  defect  in  the  process;  and  especially  as 
the  plaintiff",  Bybee,  was  the  judgment  creditor  in  the  execution, 
and  w'ill  therefore  be  considered  as  having  purchased  the  land  with 
full  notice  of  the  irregularity. 

Per  totam  Curiam.     Judgment  affirmed  with  costs. 

Judgment  affirmed. 
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Ex  parte  George  W.  Thatcher. 

On  tcrii  of  Habeas  Corpus. 

1.  Appeal — bond  acts  as  supersedeas.  A  clerk  of  the  county  commissioners' 
court  was  directed  to  enter  an  order  of  allowance  of  a  claim  presented  aa:aiDst 
the  county,  which  he  refused  to  do.  After  a  second  order  and  a  refusal  to  com- 
ply, he  was  directed  to  show  cause  why  he  should  not  be  removed  from  ofKce. 
Not  showing  cause  to  the  satisfaction  of  the  court,  an  order  of  removal  was 
directed  to  be  entered,  from  which  he  appealed  to  the  circuit  court,  and  gave 
bond,  as  directed  by  the  court:  Held,  that  taking  the  appeal  and  giving  bond, 
operated  as  a  supersedeas. 

2.  Sa^ie— judgment  superseded,  no  contempt  not  to  obey.  A  clerk  of  the  county 
commissioners'  court,  who  had  been  ordered  to  be  removed  fiom  office,  but  who 
had  appealed  from  such  order,  was  directed  to  deliver  the  books,  etc.,  of  his 
office  to  a  pei-son  whom  the  court  had  appointed  as  his  successor.  He  refused 
to  comply,  and  the  court  ordered  the  successor  to  enter  an  order  of  commitment 
of  his  predecessor  to  jail  for  fifteen  days,  for  a  contempt  in  not  delivering  up 
the  books,  etc.,  as  required,  which  was  done,  and  an  attachment  issued  and  de- 
livered to  the  sheriff,  who  arrested  him:  Held,  that  the  appeal  operating  as  a 
supersedeas,  tliere  was  no  vacancy  in  the  office,  and  that  no  successor  could  be 
appointed:  i^eW,  also,  that  the  court  could  not  punish  for  a  contempt  in  such 
case,  and,  therefore,  that  the  order  of  commitment  and  the  imprisonment  under 
it  were  both  illegal  and  void. 

3.  Contempt — power  to  punish  not  unlimited.  The  county  commissioners' 
court,  under  the  statute,  has  the  power  of  enforcing  its  orders,  decrees  and  judg- 
ments by  attachment  or  other  process;  and  to  punish  for  contempt,  as  other 
courts  may  do,  and  all  the  power  necessary  to  the  right  exercise  of  the  jurisdic- 
tion with  which  it  is,  or  may  be  vested,  according  to  law.  But  this  power  has 
its  limits,  and  that  court  may  not  treat  any  and  every  act  as  a  contempt,  (a) 

This  was  a  proceeding  by  a  writ  of  habeas  corpus,  issned  from 
this  court,  and  directed  to  William  B.  Warren,  requiring  him  to 
lirinff  before  the  court  the  bodv  of  one  George  W.  Thatcher, 
and  to  certify  the  day  and  cause  of  his  caption  and  deten-  [*  168] 
tion.  The  said  Warren  complied  with  the  mandate  of  the 
writ,  and  in  his  return  thereto,  set  out  specifically  the  causes  of 
such  caption  and  detention,  which  are  cited  in  the  opinion  of  the 
court. 

J.  A.  McDouGALL,  attorney  general,  submitted  the  writ  and  re- 
turn to  the  court.  * 

ScATES,  J.  On  petition  of  George  W.  Thatcher,  a  writ  of  hahens 
corpus  was  issued  out  of  this  court  to  William  B.  Warren,  to 
bring  before  the  court  said  Thatcher,  and  certify  the  day  and  cause 
of  his  caption  and  detention. 

To  the  writ  Warren  returned,  that  at  a  county  commissioners' 
court  for  Hancock  county,  holden  on  the  6th  day  of  January,  inst., 
Hebe  M.  Baldwin  presented  a  claim  for  $15.05  for  corn  and  sheep 

Cases  Citing  Text.  111.94,109.    For  collection  of  cases  on 

{a)  Statute  authorizing  county  board  contempt,  see  Stuart  v.  People,  3  Scam, 

to  remove  county  treasurer  is  constitu-  (ed.  of  1885)  395. 
tioual.     Donahue  v.  Will  County,  100 
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furnislied  to  J.  B.  Backenstos,  sheriff  of  said  county,  for  the  use 
of  the  posse  under  his  command;  and  asked  to  have  the  claim 
audited  and  allowed  out  of  the  county  treasury.  The  court  audited 
and  allowed  said  claim,  and  ordered  the  clerk,  George  AV.  Thatcher, 
to  enter  the  same.  Thatcher  refused  to  make  the  entry.  On  the 
next  day,  the  court  again  ordered  Thatcher  to  make  the  entry, 
who  again  refused. 

They  then  called  upon  him  to  show  cause  why  he  should  not  be 
removed  from  office  as  clerk,  when,  on  his  not  showing  cause  to 
their  satisfaction,  an  order  of  removal  was  directed  to  be  entered, 
from  which  Thatcher  appealed,  and  gave  bond  as  directed  by  the 
court.  The  court  thereupon  appointed  one  George  Edmonds  clerk, 
who  gave  bond  and  was  qualified.  Thereupon,  the  court  ordered 
Thatcher  to  deliver  up  the  books,  papers,  money,  etc.,  to  Edmonds, 
which  he  refused  to  do.  Whereupon,  the  court  ordered  Edmonds 
to  make  an  order  committing  Thatcher  to  jail  for  fifteen  days,  for 
a  contempt  in  not  delivering  the  books,  papers,  etc.,  pursuant  to 
the  order.  Edmonds  issued  an  attachment,  and  delivered  it  to 
Backenstos,  the  sheriff,  who  arrested  Thatcher,  and  by 
[*  169J  order  of  the  court,  Backenstos  delivered  Thatcher  to  War- 
ren to  be  brought  before  this  court  on  habeas  corpus  to  be 
applied  for. 

The  paper  returned  as  the  attachment,  under  which  this  arrest 
has  been  made,  does  not  agree  in  the  cause,  for  which  the  order  of 
commitment  was  made,  with  the  return  of  Warren.  The  former 
states  it  to  be  for  refusing  to  enter  the  order  as  directed;  the  lat- 
ter for  refusing  to  deliver  the  books,  papers,  etc.  But  as  neither 
the  attorney  general,  nor  the  prisoner  have  traversed  the  return, 
we  must  take  it  to  be  true. 

A  short  analysis  of  the  organization  and  powers  of  that  court 
will  readily  determine  this  question.  In  the  first  place  I  would 
observe,  that  that  court  is  not  the  appointing  power  in  filling  the 
office  of  clerk,  but  it  is  filled  by  election.     Rev.  Stat.  ch.  27,  §  11. 

They  have  power  to  fill  vacancies  occasioned  by  death,  resigna- 
tion, removal  or  otherwise.     lb.  §  11. 

They  may,  for  misconduct  in  office,  gross  neglect  of  duty,  in- 
competency, or  other  good  cause  shown  to  be  entered  of  record, 
remove  their  clerk,  whose  office  shall  be  considered  vacant.  lb. 
§  10.  But  this  section  must  be  considered,  and  construed  in  con- 
nection with  the  forty-second  section  of  the  same  chapter,  which 
provides  that  any  party  to  a  proceeding  before  them,  who  may  feel 
aggrieved  by  the  final  decision.  Judgment  or  order,  shall  be  allowed 
to  appeal  to  the  circuit  court. 

There  can  be  no  doubt  of  the  right  of  the  clerk  to  appeal  in 
this  case,  and  there  is  as  little  doubt,  that  the  appeal  operated  as 
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a  supersedeas  of  the  order  of  removal,  until  the  determination  of 
it  in  the  circuit  court,  like  appeals  from  the  circuit  to  the  Supreme 
court. 

Again,  in  relation  to  their  power  to  punish  by  fine  and  im- 
prisonment for  contempt,  they  have  power  to  enforce  their  orders, 
decrees  and  judgments,  by  attachment  or  other  process.  lb.  §  28. 
They  have  power  to  punish  for  contempt  as  other  courts  may  do, 
and  have  all  the  power  necessary  to  the  right  exercise  of  the  juris- 
diction, with  which  said  court  is,  or  may  be  vested  according  to 
law.     lb.  §  29. 

These  are  salutary  and  necessary  powers  to  every  court  [*  170] 
for  the  preservation  of  order  and  decorum,  and  the  enforce- 
ment of  its  judgments.  Its  supervision,  when  exercised  in  the 
punishment  of  contempts,  is  a  most  delicate  jurisdiction,  and  sel- 
dom, if  ever,  ought  to  be  exercised.  It  is,  indeed,  denied  that  any 
appeal,  or  writ  of  error  lies  from  its  judgment  for  contemjDt  by 
any  court.  I  will  not  undertake  to  decide  the  general  question, 
but  the  power  has  its  limits.  The  court  may  not  treat  any  and  ev- 
ery act  as  a  contempt,  and  I  have  no  doubt  that  the  appellate  court 
may  revise  and  reverse  its  judgment  when  it  exceeds  its  jurisdic- 
tion, by  treating  that  as  a  contempt,  which  in  law,  is  no  contempt, 
and  can  not  be.  The  supervision  will  be  to  ascertain  that  fact. 
We  are  not  without  precedent  for  this;  one  article  in  the  impeach- 
ment of  Judge  Smith,  before  the  senate  was  for  an  illegal  power; 
and  in  the  case  of  Stuart  v.  The  Peojyle,  3  Scam.  395,  this  court 
reversed  a  judgment  of  fine  for  a  contempt  imposed  by  the  Cook 
circuit  court. 

Having  settled  satisfactorily,  as  I  think,  the  question  of  a  super- 
visory power  in  this  court  under  certain  circumstances,  and  upon 
a  reasonable  distinction,  without  touching  the  general  question  as 
to  all  cases,  I  come  now  to  its  application  to  this  case.  The  re- 
turn shows  that  tlie  imprisonment  was  for  refusing  to  deliver  the 
books  and  papers,  etc.  For  refusing  to  deliver  them  "after  going 
out  of  office,"  to  his  successor  the  statute  has  declared,  that  the 
clerk  shall  forfeit  "  any  sum  not  over  five  hundred  dollars,  and  be 
imprisoned  any  time  not  exceeding  thirty  days,  at  the  discretion 
of  the  court,  before  which  he  may  be  tried."     Rev.  Stat.  ch.  27, 

§  13. 

Now  it  is  to  be  observed,  that  he  can  not  be  tried  before  the 
commissioners'  court,  for  by  the  twenty-ninth  section  it  is  express- 
ly declared,  that  "  there  shall  be  nothing  contained  or  construed 
in  this  chapter  to  give  said  court  any  original  or  appellate  jurisdic- 
tion, in  civil  or  criminal  suits  or  actions,  wherein  the  State  is  a 
party,  or  any  individual  or  individuals,  bodies  politic  or  corporate, 
are  parties." 

133 


171-172  Ex  PAETE  Thatcher.  [Dec.  T. 


Opinioa  of  the  Court. 


It  is,  therefore,  very  clear,  that  tliey  had  no  jurisdiction  in  the 
matter,  and  consequently  could  not  treat  the  refusal  as  a  con- 
P  171]  tempt.  The  order  of  coniniituient  for  that  cause,  and  the 
imprisonment  under  it,  are  both  illegal  and  void.  In  re- 
lation to  the  paper  purporting  to  be  an  attachment,  I  would  re- 
mark that  it  is  proof  of  nothing,  being  illegal  and  void,  not  having 
been  issued  by  any  officer.  The  court  had  no  power  to  make  an 
appointment  of  a  clerk,  after  appeal  perfected,  which  appears  to 
have  been  done  immediately,  by  delivering  a  sufficient  bond  to  the 
court. 

The  power  of  the  court,  in  my  mind,  to  pimish  the  clerk  for  a 
contempt,  in  refusing  to  enter  up  its  orders,  is  unquestionable.  It 
is  not  the  province  or  duty  of  the  clerk  to  determine  what  orders 
may,  and  what  may  not  be  entered;  and  what  claims  may, 
and  what  may  not  be  allowed.  I  hav^e  no  hesitation  in  believing, 
that  if  the  court  should  make  an  illegal  and  unjust  allowance  against 
the  county  without  jurisdiction  and  authority  of  law,  that  any  citi- 
zen, or  number  of  them,  being  taxable  inhabitants  of  the  county, 
might  have  redress  by  appeal  from  the  order  of  allowance,  or  at 
least  by  bill  in  equity;  but  it  can  not  be  by  refusal  of  the  clerk  to 
enter  the  order  of  allowance. 

From  the  return  of  Warren,  this  appears  to  be  an  extraordinary 
case,  surrounded  by  extraordinary  circumstances.  The  prisoner 
for  himself,  and  the  attorney  general  who  represents  the  people  in 
this  case,  not  having  traversed  the  facts  in  the  return,  have  ad- 
mitted the  return  tu  present  them  truly..  By  the  return  it  appears, 
that  the  county  court  removed  the  clerk  for  refusing  to  deliver  the 
books,  etc.,  to  Edmonds,  whom  they  had  appointed  as  his  successor, 
although  the  prisoner  had  tendered  to  them  a  bond,  with  condition, 
sum,  security,  etc.,  as  required  by  the  court.  Edmonds  issued  an 
attachment  against  the  prisoner  for  a  contempt  in  refusing  to  en- 
ter the  order  of  allovrance  directed  by  the  court,  and  for  which 
cause  the  prisoner  had  been  ordered  to  be  removed  from  his  office, 
and  appealed.  Under  this  authority  the  sherilf  arrested  the  pris- 
oner and  delivered  him  to  Warren  by  order  of  the  court,  to  be 
brought  before  this  court.  On  this  writ,  Warren  took  the  prisoner 
and  this  void  writ  of  attachment,  and  returns  to  this  court,  that 
he  holds  the  prisoner  in  custody,  under  an  order  of  com- 
r*  172]  mitment,for  fifteen  days,  made  by  the  commissioners' court. 
We  have  said  that  the  clerkship  under  these  circumstances 
was  not  vacant,  and  that  the  supposed  writ  of  attachment  issued 
by  Edmonds  is  illegal  and  void;  and  that  the  county  commission- 
ers' court  have  no  power  or  jurisdiction  to  imprison  their  clerk  for 
refusing  to  deliver  over  the  books,  etc.,  of  his  office.  The  law  has 
provided  another  remedy  to  obtain  the  possession  of  them,  Cllev. 
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Stat.  432,  ch.  87,  §  §  10,  11,)  by  petition  to  a  judge  of  the  Su- 
preme or  circuit  court.  The  prisoner  is  entitled  to  his  dischaege 
from  this  imprisonment,  on  the  grounds  of  the  several  causes  lor 
which  a  prisoner  may  be  discharged  as  specified  in  the  iirst,  fourth, 
lifth  and  seventh  clauses  in  the  third  section  of  the  habeas  cor- 
pus act.    Rev.  Stat.  ch.  48,  270. 

I  have  not  averted  to  every  provision  of  law  that  I  think  calcu- 
lated to  tlirow  light  upon  this  question.  I  may,  in  conclusion,  be 
permitted  to  remark,  that  it  is  with  much  regret  that  we  witness 
such  confusion  and  such  a  deplorable  state  of  things,  as  is  pre- 
sented in  this  return.  If  meii  would  take  counsel,  not  of  their 
wishes  and  passions,  but  of  calm  Judgment,  enlightened  by  the 
rules  of  conduct  and  of  justice  prescribed  by  the  laws  of  their 
country,  and  pay  due  respect  to  the  opinions  of  mankind,  formed 
upon  the  principles  of  Christian  morality,  there  would  seldom,  if 
ever,  be  occasion  for  such  scenes  as  are  presented  here.  Citizens 
armed  and  attending  to  over-awe  the  courts  of  the  countrv,  and 
deter  them  from  acting  in  a  certain  manner;  courts  aware  of  a 
strong  feeling  of  unyielding  opposition  to  certain  acts  that  may, 
without  detriment  to  the  public  service  or  justice,  be  omitted  by 
them,  and  settled  in  another  way,  and  before  another  tribunal,  go- 
ing on  to  do  those  acts  perfectly  regardless  of  public  sentiment 
and  excitement,  are  things  but  rarely  witnessed,  and  are  a  great  re- 
proach to  the  government.  If  men  would  pause,  and  reflect  that 
there  is  at  least  a  possibility  that  their  opinions  and  desires  may  be 
wrong,  and  that  there  is  a  possibility  that  their  adversary  may 
be  right,  they  will,  at  least,  have  made  the  flrst  step  towards  con- 
ciliation and  forbearance  in  the  mode  of  settling  their  diffi- 
culties. While  the  community  approves  their  rights,  it  [*  173] 
may  not  approve  their  mode  of  asserting  and  vindicating 
them.  Some  respect  should  be  paid  to  the  universal  sense  and 
opinions  of  the  rest  of  the  community. 

I  have  made  these  remarks  in  the  hope  that  some  mode  more 
consistent  with  law,  order  and  good  government  may  be  mutually 
resorted  to,  to  determine  the  question  whether  these  claims  are 
justly  allowable  against  the  county.  It  may  easily  and  readily  be 
done.  An  amicable  suit  could  be  instituted  before  the  circuit  court, 
or  an  appeal  from  an  order  of  allowance  could  be  taken,  suspend- 
ing in  the  meantime  all  further  action  on  them  in  the  county  court 
until  the  determination  of  the  question.  Thus  peace  and  harmony 
could  bebrt)Ught  about  in  their  adjustment,  and  violence  prevented, 
which  the  government  can  not  tolerate  and  preserve  its  dignity. 
The  right  to  allow  them  is  not  a  cpestion  before  us,  and  we  can  not, 
therefore,  now  settle  it. 

The  prisoner  will  be  discharged. 
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YoTJNG,  J.  I  concur  with  the  majority  of  the  court  in  the  opin- 
ion that  the  prisoner  ought  to  be  discharged.  The  time  for  which 
he  was  ordered  to  be  imprisoned  having  expired,  tlie  warrant  of 
commitment,  wliether  legal  or  illegal,  has  spent  its  force,  and  he 
can  no  longer  be  detained  in  custody  under  it.  I  also  concur  in 
the  opinion,  that  Thatcher  had  the  right  to  appeal  from  the  order 
of  the  county  commissioners'  court  of  Hancock  county  removing 
him  from  office  as  clerk,  and  tliat  upon  giving  an  appeal  bond  and 
perfecting  the  appeal  to  the  satisfaction  of  the  court,  he  would  un- 
der ordinary  circumstances,  have  been  entitled  to  resume  the  duties 
of  the  office  until  the  determination  of  the  appeal  in  the  circuit 
court.  But  I  deny  that  he  had  the  right,  or  that  it  would  have 
been  proper  for  the  court  to  have  permitted  him  to  act  as  such 
clerk  in  the  interval  between  the  time  of  making  the  order  for  his 
removal,  and  the  perfecting  of  the  appeal;  or  that  he  had  a  riglit 
to  act  during  an}'  part  of  the  time  that  he  stood  in  contempt  of  the 

court. 
[*  1741  The  29th  section  of  chapter  27,  on  the  subject  of  coun- 
ties and  county  commissioners'  courts,  provides,  "  that 
the  said  court  shall  have  power  to  punish  for  contempts,  as  other 
courts  may  do,  and  have  all  the  power  to  a  right  exercise  of  tlie 
jurisdiction  with  which  said  court  is,  or  may  be  vested  according 
to  law."  By  this  clause,  the  county  commissioners'  court  has  as 
ample  power  to  punish  for  contempts,  as  this  court  or  the  circuit 
courts  possess,  and  of  consequence,  the  incidental  power  to  ap- 
point a  clerk  ad  interim^  for  such  time  as  might  be  necessary,  ac- 
cording to  the  circumstances  of  the  case.  Suppose  the  county 
commissioners'  court,  in  the  legitimate  exercise  of  its  powers, 
should  direct  the  clerk  to  enter  up  an  order  of  the  court,  and  lie 
should  obstinately  and  contemptuously  refuse  to  do  so,  and  they 
should  order  him  to  be  committed  for  his  contempt  for  any  reas- 
onable time,  to  the  common  jail  of  the  county,  could  they  not  ap- 
point a  clerk,  ad  interim^  to  execute  their  orders  by  making  the 
proper  entries  in  their  own  book,  or  is  this  a  casus  omisstis  in  tiie 
law,  which  would  render  it  necessary  for  the  commissioners  forth- 
with to  adjourn,  without  an  order  of  adjournment  entered  u})on 
their  book,  and  to  suspend  all  further  proceedings  in  court  until 
the  clerk,  after  having  suffered  his  imprisonment,  or  purged  him- 
self from  his  contempt,  could  be  again  restored  to  the  proper  exer- 
cise of  the  duties  of  his  office?  Snch  a  construction  of  the  act,  in 
my  opinion,  is  neither  warranted  by  reason  or  by  law. 

Nor  can  I  admit  the  doctrine  to  be  correct,  that  when  an  indi- 
vidual applies  to  the  county  commissioners'  court  for  an  allowance 
either  for  advances  m.ade,  or  services  rendered  to  the  county,  and 
they  make  an  order  directing  his  claim  to  be  paid  out  of  the  county 

186 


1845.]  Hall  v.  Irwin  H  al.  175-176 

Syllabus. 

treasury,  that  auy  number  of  the  citizens  of  the  county,  under  pre- 
tence of  being  tax  payers,  may  come  in  and  make  tliemselves  par- 
ties to  the  proceeding,  and  demand  an  appeal  from  such  order  to 
the  circuit  court. 

KoERNEB,  J.,  said:     I  am  constrained  to  dissent  from  the  opin- 
ion of  the  majority  of  the  court  in  some  of  tlie  principles 
which  it  contains,   though  I  concur  in  the  final  order  for  P  175J 
discharging  the  prisoner  for  the  reason  that  the  time  of  his 
imprisonment  has  now  expired. 

The  return  shows  that  the  clerk  was  ordered  to  be  committed 
for  contempt,  for  refusing  to  deliver  up  the  books  and  papers  of 
his  office,  while  the  warrant  of  commitment,  wliich  is  made  part  of 
the  return,  states  that  the  order  for  commitment  was  made  for  the 
reason  that  he  refused  to  enter  up  certain  orders  made  by  the  court, 
I  am  constrained  to  believe,  that  the  officer  making  the  return  is 
not  at  liberty  to  contradict  tlie  warrant  of  commitment,  which  he 
himself  sets  forth  in  his  return.  It  is  said,  however,  that  the  order 
to  commit  is  informal  or  even  void,  not  being  signed  by  Thatcher, 
the  then  clerk,  but  by  another  person,  signing  as  clerk  j^ro  tern. 
This  objection,  being  purely  technical,  ought  not  to  prevail.  The 
clerk  could  not  have  well  been  required  to  make  out  orders  for  his 
own  removal  from  office,  or  for  his  own  commitment.  While  the 
clerk  was  thus  at  issue  with  the  court,  showing  cause  and  perfect- 
ing his  appeal  from  the  order  of  removal,  it  seems  to  me  that  the 
court  necessarily  had  authority  to  appoint  a  clerk  j)f'0  teiii.  Be- 
sides, there  was  no  necessity  whatever  to  make  out  a  written  mit- 
timus; a  verbal  direction  was  sufficient.  That  such  a  direction 
was  made  appears  clearly  from  tlie  return,  independent  of  the  war- 
rant of  commitment.  That  by  virtue  of  said  direction  the  prisoner 
was  legally  detained  at  the  time  he  applied  under  the  habeas  cor- 
pus act,  seems  to  me  to  admit  of  but  little  doubt. 

Prisoner  discharged. 


Henry  II.  Hall  v.  David  M.  Irw^n  et  al. 

Error  to  Sangamon.  [*  176] 

1.  ^\-Lh— executor  not  named.  A.  being  at  the  point  of  death,  made  his  will, 
directing,  among  other  things,  how  his  real  estate  should  be  disposed  of,  but 
omitted  to  name  an  executor.  B.  was  duly  appointed  administrator  with  the 
will  annexed,  who,  supposing  that  he  had  authority,  sold  the  land  and  executed 
a  deed  with  intent  to  convey  the  fee.  In  an  action  of  ejectment  against  the 
grantee  brought  by  the  heirs  of  the  testator,  this  deed  was  offered  in  evidence, 
and  excluded  by  the  court:    Held,  that  as  the  administrator  had  not  the  power 
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to  sell  and  convey  by  virtue  of  the  will,  either  at  common  law  or  by  the  provi- 
sions of  our  statute  of  wills,  the  deed  was  properly  excluded.  («) 

2.  Trustees — lohen  equity  appoint.  Courts  of  equity  will  appoint  trustees 
where  a  trust  is  given  and  no  trustees  appointed.  But  these  courts  only  act 
when  called  upon  by  the  cestui  que  trust,  on  full  notice  being  given  to  all  parties 
interested. 

Ejectment  in  the  Sangamon  circuit  court,  brought  by  the  de- 
fendants in  error  against  the  plain titF  in  error,  and  heard  before 
tlie  Hon.  Samuel  H.  Treat  and  a  jury  at  the  July  term,  1844. 
The  suit  was  commenced  in  the  Cass  circuit  court,  and  brouglit 
by  change  of  venue  into  the  former  court.  A  verdict  was  rendered 
in  favor  of  the  plaintiffs  below,  and  a  judgment  thereon  for  a  re- 
covery of  the  premises,  and  a  writ  of  possession  ordered. 

AV.  A.  MiNSHALL,  for  the  plaintiff  in  error:  1.  The  devise  to  an 
executor,  without  naming  him,  though  not  coupled  with  an  inter- 
est, survives  at  common  law.  Taylor  r.  Gallowav,  1  Ohio,  233; 
Toller's  Ex.,  92,  93,  97,  362,  364,  371,  372,  373. "  Or  in  case  of 
death  or  failure  to  act.  2  Black.  Com.  503;  Farewell  v.  Jacobs' 
Adm'r,  4  Mass.  634,  636. 

2.  There,  the  power  is  given  to  the  executor,  virtute  officii. 
The  power  must  survive  to  effectuate  the  intention  of  the  testator; 
and  the  intention  of  the  testator  must  govern  in  all  such  cases. 
Zebach?;.  Smith,  3Binn.  73;  Franklin  v.  Osgood,  2  Johns.  Ch.  R.  19, 
22;  Franklin  v.  Osgood,  14  Johns.  527,  546,  553,  558;  Peter  v. 

Beverley,  10  Peters,  532,  564,  565;  Jackson  v.  Ferris,  15 
p  177]  Johns.  346;  Jackson  v.  Givan,  16  Johns.  167,  170;  Pop- 
ham  V.  Partington,  3  T.  R.  665,  675;  Gibbs  v.  Marsh,  2 
Mete.  243. 

3.  When  the  power,  though  naked,  yet  if  coupled  with  a  duty 
to  he  performed  by  the  executor,  or  to  pay  debts,  or  distribute  leg- 
acies, out  of  proceeds,  the  power  at  common  law  must  survive. 
Franklin  v.  Osgood,  14  Johns.  553,  554;  Sugden  on  Powers,  141; 
Powell  on  Devises,  297;  Peter  v.  Beverley,  10  Peters,  564,  565; 
2  Dana,  74,  86;  16  Johns.  167,  170,  171. 

4.  If  the  will  gives  power  to  sell  or  mortgage  lands,  without 
naming  a  donee,  the  power  will,  if  a  contrary  intention  do  not  ap- 
pear, vest  in  the  executor,  if  the  fund  is  to  be  distributed,  either 
lor  the  payment  of  debts,  or  legacies.  Conklin  v.  Edgerton's 
Adm'r,  21  Wend.  443,  445;  and  the  person  to  whom  the  duty  of 

Cases  Citing  Text.  to  act  is  not  enough.     Clinefelter  v. 

(rO  One  of  several  executors  to  a  vv'ill  Ayers,  16  111.  329,  338.     Power  to  sell 

can  not  exercise  alone  power  of  sale  un-  land  conferred  by  will  on  executor  can 

del'  it,  vinless  co-executors  refuse  to  act.  not  be  executed  by  admiuiptrator  with 

k^uch  refusal  must  be  shown  positively ;  will  annexed.     Nicoll  i).  bcoli,  y9  111. 

mere  recital  that  co-executors  decline  521),  536. 
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payment  attaches,  the  will  has  been  held  to  imply  that  such  sur- 
vivor may  sell.     Ibid.  443. 

5.  By  our  statutes,  the  administrator  with  the  will  annexed  is 
required  to  perform  all  the  duties  as  enjoined  by  the  will  extend- 
ing to  the  real  and  personal  estate,  payment  of  legacies  and  be- 
quests, etc.  And  so  by  the  statute  and  common  law  united,  is 
the  donee  of  a  trust  power  by  special  appointment  of  the  testator 
in  this  case,  and  he  must  have  power  to  sell  to  cai-ry  out  the  tes- 
tators intention.  R.  L.  617,  618,  §  19;  Gale's  Stat.  691,  692  S 
21;  E.  L.  619,  §  27;  lb.  641,  §  89 !  Gale's  Stat.  709,  S  89;  R.  L 
64,  70,  72,  §§  88,  74,  75,  128;  lb.  657,  §  1. 

6.  The  object  and  design  of  these  acts  was  to  carry  into  effect 
the  direction  to  sell  lands  when  the  testator  had  used  words  re- 
strictive of,  or  made  omissions  Avhich  practically  defeated  his  in- 
tention, and  to  prevent  the  delay  and  expense  of  resorting  to  chan- 
cery,    Jackson  v.  Givan,  16  Johns.  171. 

7.  Equity  considers  lands  directed  in  a  will  to  be  converted  into 
money,  as  money,  and  money  to  be  put  into  lands  as  money. 
Craig  V.  Leslie,  4  Peters'  Cond.  R.  332  to  334.  And  courts  of 
law  adopt  the  rule  in  equity,  which  reduces  the  land,  by  the  terms 
of  this  will,  to  personalty,  and   within  the  jui'isdiction  of 

the  ordinary,  and  would  give  the  administrator  jurisdic-  ["*  1781 
tion  over  the  subject  matte'r,  even  overruling  the  teclmical 
construction  of  such  powers.     ConKlin  v.  Edgerton's  Adm'r,  21 
Wend.  443. 

W.  Thomas,  for  the  defendants  in  errror,  contended:  1.  That 
the  power  to  sell  is  to  be  considered  as  a  personal  trust,  and  no  one 
being  appointed  to  execute  the  trust,  no  sale  can  be  made  except 
under  the  authority  of  a  decree  in  chancery. 

2.  As  a  general  rule,  if  two  or  more  executors  or  trustees  are  au- 
thorized to  sell  real  estate,  all  must  join  in  the  sale  to  niake  it 
valid. 

3.  Whenever  a  power  is  of  a  kind  that  indicates  personal  confi- 
dence, it  must  in  equity  as  well  as  at  law,  be  considered  to  be  con- 
fided to  the  individuals  to  whom  it  is  given,  and  will  not,  except 
by  express  words,  pass  to  others  than  the  trustees  named;  though 
they  may,  by  legal  transmission,  sustain  the  same  character. 

4.  If  the  power  to  sell,  in  the  case  at  bar,  would  not  pass  from 
an  executor  or  trustee  named  in  the  will  refusing  to  act,  or  beino; 
incapable  of  acting,  to  an  administi-ator  with  the  will  annexed,  surely 
it  could  not  pass  from  the  omission  to  name  or  appoint  an  execu- 
tor or  trustee. 

5.  It  may  be  contended  that,  by  the  provisions  of  this  will,  the 
power  conferred  is  not  a  naked  power  to  sell  and  convey,  but  that 
it  is  coupled  with  an  interest.     The  defendants  may  well  admit  this 
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proposition,  and  still  insist  that  no  authority  was  conferred  upon 
any  one  to  execute  the  trust,  and,  therefore,  no  sale  could  be  made 
without  a  decree  of  a  court  of  chancery. 

6.  A  deed  or  power  of  attorney  executed  without  naming  a  gran- 
tee, or  attorney,  would  be  void;  so  of  a  will;  but  parties  having 
an  interest  might,  by  application  to  the  chancellor,  obtain  relief. 

7.  The  idea  of  conferring  power  to  act,  pre-supposes  a  person 
named  to  execute  the  power;  without  this  no  action  can  be  had. 

To  sustain  the  positions  here  assumed,  see  Wells  v.  Cow- 

[-  179J  per,  Ohio  Cond.  R.  278;  Woodbridge  t'.  Watkins,  3  Bibb, 

349;  Conldin  v.  Edgerton's  Adm'r,  21  Wend.  430,  and  the 

authorities  cited  in  those  cases;  1  Powell  on  Devises,  136,  139, 

143;  1  floper  on  Legacies,  147. 

A.  Lincoln,  for  the  defendants  in  error,  continued  the  argument, 
and  cited  2  Story's  Eq.  Jur.,  §§  1058  to  1064;  lb.  976;  1  A.  K. 
Marsh.  87. 

MiNSHALL,  in  conclusion,  cited  Perkins  v.  Fairfield,  11  Mass.  227. 

KoERNER,  J."^  This  was  an  action  of  ejectment,  originally  com- 
menced in  the  circuit  court  of  Cass  county,  by  defendants  in  error 
against  plaintiff  in  error,  for  the  recovery  of  a  quarter  section  of 
land  in  Cass  county.  By  change  of  venue  the  cause  was  removed 
to  Sangamon  county,  where  a  trial  was  had  at  the  July  term,  1844, 
of  the  Sangamon  circuit  court,  and  a  verdict  was  found  in  favor  of 
defendants  in  error. 

By  agreement  of  parties,  but  one  point  is  presented  for  the  de- 
cision of  this  court,  involving  the  question,  wdiether  one  Benjamin 
H.  Gatton,  administrator  with  the  will  annexed  of  the  estate  of 
Thomas  Payne,  deceased,  had  power  to  convey  the  land  in  contro- 
versy, under  and  by  virtue  of  the  will  of  said  Thomas  Payne,  and 
the  letters  of  administration  granted  thereon  by  the  probate  justice. 

The  only  error  assigned  is,  that  the  court  refused  to  admit  in 
evidence  a  deed  made  by  said  Gatton,  as  such  administrator,  to  said 
Hall  for  the  premises  in  question,  which  was  offered  to  sustain  title 
in  Hall. 

The  following  is  the  will  under  which  Gatton  claims  a  right  to 
convey:  "  My  will  is,  that  my  land  and  personal  property  be  sold 
at  such  credit,  and  in  such  manner  as  is  thought  most  advisable  to 
my  executor,  for  the  interest  of  my  little  children,  and  the 
[*  180]  proceeds  to  be  put  at  interest  for  their  supportand  education, 
if  the  interest  should  prove  sufficient,  otherwise  the  princi- 
pal is  to  be  used.  But  the  land  is  not  to  be  sold  until  it  will  bring 
eight  dollars  per  acre,  and  as  they  arrive  at  age  or  marry,  that  dis- 
tribution be  made  of  what  shall  remain  in  equal  proportions,  not 

*  LocKWOOD,  J.,  did  not  sit  in  this  case. 
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depriving  the  younger  children  of  means  of  education.  I  mean  tliat 
my  executor  shall  use  some  discretion  in  distributing,  so  as  to  re- 
tain sufficient  to  educate  the  younger  children. 

"  September  4,  1835.  Thomas  Payne,  [seal.]" 

"Attest, 
A.  S.  West, 
Thos.  S.  Howard, 
Ephraim  Mozley." 

The  counsel  for  the  plaintiff  in  error  has  referred  to  numerous 
authorities  for  the  purpose  of  satisfying  this  court,  that  the  power 
conferred  in  this  will  was  not  a  mere  naked  power,  but  one  coupled 
with  an  interest  or  trust,  and,  therefore,  capable  of  surviving.  I 
have,  however,  not  been  able  to  perceive,  that  the  question  as  to 
the  nature  of  this  power  is  necessarily  involved  in  the  decision  of 
this  cause.  There  seems  to  be  no  doubt,  that  the  executor,  if  one 
had  been  appointed  in  this  will,  would  have  had  power  to  sell  the 
land  in  question,  provided  he  had  conformed  with  its  provisions. 
The  true  and  only  question  is,  has  the  administrator  with  the  will 
aimexed,  appointed  by  the  probate  justice,  there  being  a  failure  of 
an  executor,  succeeded  to  all  the  rights  and  duties  which  would 
have  devolved  upon  the  executor. 

1  understand  the  plaintiff  in  error  to  assume  the  position,  that 
the  administrator  with  the  will  annexed,  has  succeeded  to  all  the 
rights  and  duties  of  the  executor,  without  regard  to  the  nature  of 
such  rights  and  duties,  and  whether  they  concern  real  or  personal 
estate,  and  that  he  can  exercise  them  both  by  virtue  of  the  com- 
mon law  and  our  statute.  In  order  to  sustain  the  first  branch  of 
this  position,  he  relies  on  the  following  authorities:  2  Black.  Com. 
503,  504;  Toller  on  Executors,  pages  92  et  passim;  Farewell  v. 
Jacobs''  Adm^r,  4  Mass.  634. 

I  have  examined  tliese  authorities  with  some  care,  but  ['^  181] 
do  not  think  that  they  affirm  the  doctrine  advanced.  It  is 
true  that  they  all  concur  in  saying,  that  the  duties  and  powers  of 
such  an  administrator  differ  ])ut  little  from  those  of  an  executor, 
and  that  the  former  is  equally  bound  to  act  according  to  the  pro- 
visions of  the  will.  But  in  the  passages  referred  to  in  Blackstone 
and  Toller,  wills  and  testaments  are  considered  merely  in  regard  to 
personalty,  and  are  treated  in  their  original  common  law  sense. 
Both  writers  speak  of  these  administrators  in  connection  with  the 
statute  of  21  Henry  8,  providing  for  their  appointment  in  certain 
cases,  a  statute  passed  a  number  of  years  before  lands  were  made 
directly  devisable  by  will. 

Their  observations,  then,  when  fairly  understood,  cannot  be  so 
extended  as  to  apply  to  realty,  particularly  when  such  a  construc- 
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tion  runs  counter  to  the  whole  doctrine  in  regard  to  wills  and  de- 
vises, as  Unnly  established  in  the  common  law. 

Before  the  passage  of  the  statute  of  wills,  (32  Henry  8,)  the  office 
of  executor  and  administrator  was  well  known  and  defined.     It  re- 
lated to  personal  property  only.     After  the  introduction  of  con- 
veyance by  will,  executors  were  frequently  appointed  by  the  testa- 
tor to  effect  the  conveyance;  but  they  were  not  necessarily,  and  by 
virtue  of  their  office,  the  agents  for  such  purpose.     As  far  as  they 
were  charged  with  the  alienation  of  lands,  they  acted  by  virtue  of 
the  power  given  in  the  will,  a  common  law  power,  or  as  donees  of 
the  grant,  and  not  as  executors.     Other  persons  than  the  executors 
might  be  charged  with  the  execution  of  this  power,  and  often  were 
so  charged,  and  persons  having  been  appointed   executors,  with 
power  to  sell  land,  could  sell  without  probate  of  the  will,  and  with- 
out taking  out  letters  testamentary.     This  is  the  unquestionable 
law,  and  from  it  the  deduction  is  irresistible,  that  the  office  of  exe- 
cutor and  trustee  to  sell  land  is  not  necessarily  blended,  and  that 
executors  may  act  in  a  double  capacity;  tirst,  as  executors  by  vir- 
tue of  their  office,  and  second,  as  agents,  or  trustees  under  a  warrant 
of  attorney.     If  they  act  in  the  latter  capacity,  the  trust 
P  1821  imposed  upon  them  is  of  a  special  and  confidential  char- 
acter, and  can  not  be  delegated. 
The  case  of  Farewell  v.  Jacobs^  Adm'r,  4  Mass.  634,  so  far 
from  militating  against  the  views  just  expressed,  appears  to  give 
them  additional  strength.     It  was  there  held,  that  an  administrator 
de  honis  no7i,  cumn  testamento  ,annexo^  was  liable  for  the  non-exe- 
cution of  a  duty  originally  devolved  upon  the  executor,  who  had 
given  up  his  office.     But  they  make  this  important  qualification; 
"  the  duties  of  the  executor  resulting  from  the  nature  of  the  office, 
and  charged  upon  him  as  executor,  devolve  upon  an  administrator 
de  bonis  non^  cum  testamento  annexo,  where  the  authority  is  not 
necessarily  connected  with  a  personal  trust  or  confidence  reposed 
in  him  by  the  testator."    Here  we  find  at  once  the  true  line  of  de- 
marcation between  the  executor  and  the  trustee.     Where  the  trust 
commences,  there  the  office  of  the  executor  ends,  and  a  fortiori, 
the  office  of  the  administrator,  who  has  taken  his  place. 

The  counsel  for  the  plaintifi' in  error,  anticipating,  perhaps,  this 
view  of  the  case,  has  sought  to  avoid  its  effect  by  an  ingenious 
course  of  reasoning.  He  argued  that,  inasmuch  as  in  this  case  the 
testator  has  not  named  his  executor,  and  as  he  is  presumed  to 
know  the  law  of  the  land,  by  which,  in  such  a  case  the  probate  jus- 
tice appoints  an  administrator  to  execute  the  will,  it  was  neces- 
sarily this  person  so  to  be  appointed  whom  he  had  in  his  mind's 
eye,  and  the  power  conferred  in  the  will,  being  one  coupled  with  a 
trust,  capable  of  surviving,  the  administrator  with  the  will  annexed 
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must  be  considered  as  having  received  bis  commission  from  the 
testator  himself.  1  can  not  assent  to  this  proposition.  Trust  is,  in 
its  nature,  of  a  relative  character.  It  can  not  exist  unless  it  has  a 
repository.  The  person  bestowing  it  must  know  him  on  whom  it 
is  bestowed.  It  would  be  refining,  indeed,  to  contend  that  tlie 
testator  meant  to  place  his  confidence  in  some  indefinite  creature 
of  the  law,  springing  into  existence  years  perhaps  after  he  himself 
had  ceased  to  exist. 

It  may  be  objected,  that  courts  of  equity  will  frequent- 
ly appoint  trustees  where  a  trust  is  given,  and  no  trustee  [*  183] 
appointed.  Th'is  is  true,  but  then  these  courts  do  only  act 
when  called  upon  by  the  cestui  que  trust;  they  act  according  to 
well  established  principles  of  law,  with  full  notice  to  all  parties  in- 
terested. They  are  able  to  protect  the  rights  of  the  cestui  que  trust 
in  the  most  ample  manner,  and  are  emphatically  the  guardians  of 
infants,  and  cestui  que  trust.  Surely  the  same  can  not  be  said  of 
the  probate  justices,  who,  in  most  cases,  act  but  ministerially,  and 
whose  proceedings  are  generally  ex  jMrte,  and  strictly  regulated  by 
statutory  provisions. 

In  this  view  of  the  case,  the  court  are  fully  sustained  by  decis- 
ions made  in  some  of  our  sister  States.  This  very  question  was 
decided  in  Ohio,  Wells  v.  Cowper,  1  Ohio  Cond.  R.  278,  upon  dis- 
tinctions drawn  from  the  common  law.  The  devisor,  having  land 
in  Ohio,  but  himself  residing  in  Virginia  where  a  statute  exists 
authorizing  in  terms  an  administrator  with  the  will  annexed  to  exe- 
cute a  power  of  selling  land,  given  by  tlie  will  to  an  executor, 
made  a  will  constituting  J.  Baker  his  executor,  with  full  power  to 
dispose  of  all  his  lands  in  Ohio  and  Virginia.  Baker  refused  to 
act,  and  the  administrator  with  the  will  annexed  having,  as  such, 
agreed  to  sell  land  in  Ohio,  a  bill  was  filed  by  the  vendee  to  com- 
pel a  specific  performance.  The  court  dismissed  the  bill,  deciding 
that  the  administrator  could  not  convey,  on  the  ground  that  the 
power  of  the  executor  could  not  be  thus  executed  by  one  wliom  the 
testator  never  had  mentioned,  nor  could  have  contemplated  as  a 
repository  of  such  powers. 

This  case  was  cited  with  great  approbation  by  Justice  Cowen,  in 
delivering  the  opinion  in  Conklin  v.  Edgertoix's  Administrator., 
21  Wend.  423,  a  case  to  which  I  will  have  occasion  to  refer  more 
fully  hereafter,  and  the  principles  laid  down  in  the  Ohio  decision 
were  fully  adopted  by  the  Supreme  court  of  New  York.  The  dis- 
tinction between  an  executor  as  such,  and  as  trustee  is  also  recog- 
nized, and  ably  discussed  by  Chief  Justice  Savage  in  Judson  v. 
Gihhons,  5  Wend.  224.  I  confine  myself  to  a  bare  reference  to 
these  cases,  which  are  very  full,  and  very  long;  even  extracts 
would  extend  this  opinion  to  an  undesirable  length. 

143 


184-185  Hall  v.  Irwin  et  al.  [Dec.  T 


Opinion  of  the  Court. 


[*  181:]       Having  disposed  of  this  portion  of  the  cause,  I  will  ex-' 
amine  the  question  with  reference  to  our  own  statute,  wJiich, 
it  is  insisted,  confers  the  power  to  sell  if  it  was  given  to  the  execu- 
tor, or  the  administrator  with  the  will  annexed.    Before  I  do  this, 
however,  I  will  advert  to  a  few  well  known  maxims  of  law. 

1.  That  a  statute  changing  the  course  of  the  common  law  in 
derogation  of  it  must  be  strictly  construed;  and 

2.  That  if  it  appears  doubtful  from  the  phraseology  used,  wheth- 
er the  legislature  intended  to  make  such  a  change,  the  presump- 
tion is,  that  such  was  not  their  intent. 

Upon  a  careful  perusal  of  the  statute  of  wills,  R.  L.  611,  I  feel 
convinced  that  our  legishiture  did  not  mean  to  obliterate  the  well 
established  boundaries  between  an  executor  as  such,  and  a  trustee; 
and  a  trustee  appointed  by  will,  and  a  stranger,  who  administers 
with  the  will  annexed.  It  is  not  contended  that  such  an  admin- 
istrator has  the  power  to  sell  land,  when  it  was  originally  given  to 
the  executor  in  the  will,  conferred  upon  him  in  terms  by  our  stat- 
utes; but  the  plaintiff  in  error  insists,  that  it  must  be  implied  from 
sections  twenty-seven  and  thirty-seven,  in  our  statute  of  wills. 
The  twenty-seventh  section  provides,  that  the  administrator  with 
the  will  annexed  shall  o-ive  bond  in  a  sum  double  the  amount  of 
the  estate,  and  the  conditional  part  of  the  bond  contains  the  clause, 
that  the  administrator  cum  testainento  annexo  will  make  an  in- 
ventory of  the  goods  and  chattels,  lands  and  tenements,  and  will 
well  and  truly  fiillil  the  duties  enjoined  upon  him  in  and  by  the 
will.  The  thirty-seventh  section  provides,  that  all  estates,  both 
real  and  personal,  that  are  not  devised  or  bequeathed  in  the  last 
Avill  and  testament  of  any  person,  shall  be  distributed  in  the  same 
manner  as  the  estate  of  an  intestate;  but  in  all  such  cases,  the  execu- 
tor or  administrator  with  the  will  annexed  shall  have  the  privilege 
of  administering  on  the  saine.  But  it  seems  to  me  that  the  pass- 
ages can  be  easily  reconciled  with  the  tenor  and  scope  of  the  whole 
statute.  Every  administrator  is  directed  by  the  seventy-seventh 
section  to  take  an  inventory  of  the  lands  and  tenements  of 
[*  185]  the  intestate,  but  will  it  be  contended  that  therefore  an 
ordinary  administrator  has  acquired  power  over  the  land? 
Certainly  not.  In  certain  contingencies  pointed  out  by  the  stat- 
ute, it  may  become  necessary  to  convert,  under  the  direction  of  the 
court,  the  realty  into  personal  assets  and  it  is  for  this  reason,  that 
all  administrators  must  keep  an  eye  upon  the  real  estate. 

The  word  "estate"  used  in  the  twenty-seventh  section  may  well 
be  limited,  with  reference  to  the  well  known  powers  of  the  admin- 
istrator with  the  will  annexed  and  the  main  subject  matter  of  the 
statute  of  wills,  to  mean  personal  estate.  Besides,  the  word  "  es- 
tate" is  frequently  made  use  of  throughout  the  statute,  where  maui- 
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festly  personal  estate  is  merely  intended;  for  instance  in  the  thirty- 
seventh  section,  the  undertaking  of  the  adHiinistrator  with  the  will 
annexed,  in  his  bond  to  execute  the  duties  enjoined  on  him  by  the 
will,  must  be  understood  as  referring  to  his  well  known  common 
law  duties  devolving  upon  him  as  the  successor  of  the  executor, 
and  not  as  the  successor  of  an  executor,  as  far  as  the  latter  was 
made  the  conlidential  trustee  of  the  testator.  The  word  "admin- 
istrator" in  the  thirty-seventh  section  explains  itself  sufficiently, 
if  its  technical  meaning  be  adhered  to. 

There  are,  however,  many  provisions  in  the  statute  of  wills, 
whicli  completely  refute  the  view  taken  by  the  plaintiif  in  error. 
The  twenty-second  section  prescribes  the  oath  of  office  to  be  taken 
by  the  administrator  with  the  will  annexed,  which  surely  ought 
to  be  co-extensive  in  its  obligation  with  the  duties  assumed  by  him. 
It  is  in  the  following  form:  "  I  do  solemnly  swear  that  this  writ- 
ing contains  the  true  last  will,  etc.,  and  that  I  will  well  and  truly 
execute  the  same  by  paying  first  the  debts  and  then  the  legacies 
mentioned  therein,  as  far  as  the  testator's  goods  and  chattels  will 
tliereunto  extend  and  the  law  charge  me."  The  sixty-second  sec- 
tion gives  the  form  of  the  letters  of  administration,  which  is  the 
commission  under  which  administrators  have  to  act,  and  in  these 
letters  the  personal  estate  alone  is  mentioned.  The  same 
section  provides,  that  the  same  form  shall  be  observed  in  [*  186] 
cases  where  letters  are  granted  to  the  administrator  with 
the  will  annexed. 

The  eighty-ninth  section  expressly  provides,  that  sales  made 
under  a  will,  when  such  power  shall  be  given  therein,  made  in  the 
manner  and  by  the  person  appointed  in  such  will,  shall  be  good 
and  valid,  which  negatives  the  idea  that  sales  by  other  persons  than 
those  appointed  are  good.  This  last  section  seems  to  me  to  be 
conclusive.  It  could  not  have  been  the  intention  of  the  legisla- 
ture to  interfere  so  materially  with  the  rights  of  the  citizen  as  to 
substitute,  in  the  manner  contended  for,  a  perfect  stranger  in  the 
place  of  one  specially  selected  as  the  conlidential  friend  and  trus- 
tee by  a  dying  man,  when  such  friend,  for  some  reason  or  another, 
was  prevented  from  complying  with  the  request  of  the  deceased. 
It  miglit  happen  that  tlie  principal  creditor  of  the  testator,  who, 
under  the  statute,  is  entitled  to  apply  for  administration,  on  failure 
of  widow  or  next  of  kin  to  administer,  would  fill  the  place  of  the 
contemplated  friend. 

The  case  now  presented  to  the  decision  of  the  court  illustrates 
the  evil  consequences  which  might  flow  from  such  a  law,  if  it  were 
eno-rafted  on  our  statute  book.  Pavne,  as  it  was  stated  in  the 
argument,  being  at  the  point  of  death,  makes  his  will  in  great 
haste,  expressing  the  greatest  solicitude  for  his  little  children,  and 
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oiuits  to  name  an  executor.  It  seems  he  left  no  wife,  and  his 
children  being  of  tender  age,  are  incapable  of  administering.  Kow 
his  principal  creditor  may  have  stepped  in  and  would  stand  charged 
with  the  management  and  sale  of  the  land,  for  the  purpose  of 
maintaining  and  educating  the  little  children  of  the  deceased,  if 
the  law  were  as  insisted  on  by  the  plaintiff  in  error. 

The  case  of  Conhlin  v.  Edgertori's  Adiii'r,  21  Wend.  423,  be- 
fore referred  to,  turned  in  part  on  the  construction  given  to  the 
statute  of  wills  in  New  York,  and  is  indeed  a  very  strong  one  in 
favor  of  the  view  just  taken.  The  New  York  statute  relating  to 
administrators  with  the  will  annexed,  is  as  follows:  "  In  all  cases 
where  letters  of  administration  with  the  will  annexed  shall 
P  187]  be  granted,  the  will  of  the  deceased  shall  be  observed  and 
performed,  and  the  administrator  with  snch  will  annexed 
shall  have  the  rights  and  powers,  and  be  subjected  to  the  same 
duties  as  if  they  had  been  named  executors  in  such  will." 

This  is  strong  language,  and  yet  the  Supreme  court  of  that 
State  has  decided,  that  a  power  to  an  executor  to  sell  and  dispose 
of  real  estate  granted  by  a  will,  and  to  divide  proceeds,  can  not 
be  executed  by  an  administrator  with  the  will  annexed. 

It  is  impossible  to  perceive  anything  in  the  opinion  of  Justice 
Cowen,  exempting  the  case  now  before  the  court  from  its  opera- 
tion. The  passages  alluded  to  by  counsel,  as  placing  this  case  be- 
yond the  reach  of  this  decision,  refer  to  joint  appointments  of  two 
or  more  persons,  where,  when  a  trust  or  an  interest  is  coupled  with 
their  power,  and  one  dies,  the  survivor  will  be  entitled  by  impli- 
cation to  execute  the  trusts,  if  such  can  be  done  consistently  Avith 
the  language  of  the  wdiole  will,  or  to  cases  where  land  is  directed 
to  be  sold  without  saying  by  whom,  and  where  the  funds  being 
distributable  by  the  executor  appointed  in  the  will,  the  latter  is 
said  to  have  the  power  to  sell,  by  necessary  implication. 

These  cases  differ  widely  from  the  one  at  bar.  The  administra- 
tor is  the  successor  of  the  executor,  and  can  not  be  called,  in  legal 
parlance  at  least,  his  survivor.  Survivorship,  in  its  legal  sense, 
implies  the  pre-existence  of  a  joint  right  or  interest,  and  joint  too 
in  point  of  time.  Legally  speaking,  a  successor  can  never  be  a 
survivor,  or  a  survivor  a  successor.  The  want  of  this  proper  dis- 
tinction is  apt  to  create  considerable  confusion. 

The  court  is  satisfied,  that  an  administrator  with  the  will  an- 
nexed, has  no  power  without  the  aid  of  courts  to  sell  lands,  de- 
vised to  an  executor  to  be  sold,  or  directed  to  be  sold  by  an  ex- 
ecutor, when  such  executor  has  died,  refused  to  act,  or  is  incapable 
to  act,  neither  at  common  law  nor  by  our  statute,  and  is  of  opinion, 
that  the  deed  of  Gatton,  administrator,  cum  testamento  annexo,  as 
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conveying  no  estate  to  Hall,  was  properly  excluded  on  the  trial. 
There  is  no  error. 

Judgment  must  be  affirmed  with  costs.    The  cause  will  [*  188] 
be  remanded  without  prejudice  to  the  plaintiff  in  error,  to 
proceed  further  under  our  statute. 

Young,  J.  In  dissenting  from  the  opinion  of  a  majority  of  the 
court,  it  is  only  necessary  to  premise,  that  I  rest  my  opinion  on  a 
reasonable  and  proper  construction  of  our  own  statute  of  wills,  and 
not  upon  decisions  predicated  upon  the  common  or  statute  law  of 
England,  or  the  statute  laws  of  our  sister  States,  differing  in  a  more 
or  less  degree  from  our  own. 

The  testator,  Thomas  Payne,  made  a  will,  dated  the  4th  day  of 
September,  1835,  by  which  he  directed  that  all  his  land  and  per- 
sonal property  should  be  sold  by  his  executor,  for  the  interest, 
support  and  education  of  his  cliildren,  with  direction  that  distri- 
bution should  be  made  of  the  remainder  in  equal  proportions 
among  them,  as  they  respectively  married  or  became  of  lawful 
age,  etc. ;  the  land  not  to  be  sold  until  it  would  produce  eight  dol- 
lars per  acre,  and  some  further  discretionary  power  to  be  exercised 
by  his  executor,  in  the  application  of  the  proceeds  of  the  sales  of 
his  property  as  provided  for,  and  limited  by  liis  will.  The  testa- 
tor then  died  without  naming  an  executor.  Letters  of  adminis- 
tration with  the  will  annexed  wei*e  granted  to  Benjamin  H.  Gat- 
ton,  the  9th  of  September,  1835,  who  gave  bond  on  the  same  day, 
in  the  penalty  of  ^1000,  and  sold  the  land  in  question,  to  wit:  the 
west  half  of  the  north  east  quarter  of  section  nine,  and  the  west 
half  of  the  south  east  quarter  of  the  same  section,  in  township 
seventeen  north,  of  range  ten  west  of  the  third  principal  meridian, 
containing  160  acres,  as  such  administrator,  by  virtue  of  the  author- 
ity contained  in  the  will,  to  the  defendant,  Henry  H,  Hall,  for  the 
consideration  of  S1400,  being  $120  more  than  $8  per  acre,  as  re- 
quired by  the  will.  Gatton  received  the  consideration  money, 
made  a  deed  of  conveyance  to  Hall  for  the  land,  and  Plall  imme- 
diately thereafter  entered  into  possession  by  virtue  of  such 
sale  and  purchase,  and  has  remained  in  possession  ever  [*  189] 
since.  The  heirs  of  Payne,  the  testator,  having  brought 
their  action  of  ejectment  against  Hall,  now  seek  to  invalidate  his 
purchase  and  deed  from  Gatton,  upon  the  ground  that  Gatton,  as 
such  administrator,  had  no  power  to  sell  the  land. 

The  nineteenth  section  of  the  act  relative  to  wills,  etc.,  Rev, 
Stat.  540,  provides,  that  "  when  there  shall  be  no  executor  named 
in  the  will,  letters  of  administration,  with  the  will  annexed,  shall 
be  granted  to  such  person  or  persons  as  may  be  entitled  thereto." 
In  this  case,  no  executor  was  named  in  the  will  by  the  testator, 
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and  Gatton,  on  proving  the  same,  was  appointed  administrator  witli 
the  will  annexed,  by  the  court  of  probate,  as  the  person  entitled 
thereto. 

The  twenty-seventh  section  of  the  same  act  provides,  that  "  ad- 
ministrators, with  the  will  annexed,  shall,  before  entering  npon  the 
duties  of  their  administrations,  enter  into  bond  with  security  to 
be  approved  by  the  court  of  probate,  in  a  sum  double  the  value  of 
the  estate,  payable  to  the  people  of  the  State  of  Illinois,  for  the 
use  of  the  parties  interested,  and  conditioned  generally  for  a  pro- 
per and  faithful  discharge  of  such  duties  as  are  at  the  time  of  ex- 
ecuting the  bond,  or  may  thereafter  be  required  of  them  by  law." 
The  condition  of  the  bond  contains  among  others,  the  following- 
clause:  "  and  to  well  and  truly  fulfil  the  duties  enjoined  on  him  by 
the  said  will."  There  is  also  another  clause  to  the  following  effect: 
"  and  shall  moreover  pay  and  deliver  to  the  persons  entitled  there- 
to, all  the  legacies  and  bequests  contained  in  the  said  will,  so  far 
as  the  estate  of  the  testator  will  thereunto  extend,  according  to  the 
value  thereof,  and  as  the  law  shall  charge  him." 

I  contend  that  according  to  these  provisions  in  the  statute,  that 
there  was  a  power  coupled  with  a  trust,  by  the  provisions  in  the 
will,  and  not  a  mere  naked  power,  which,  on  the  failure  of  the  tes- 
tator to  name  an  executor,  as  in  this  case,  devolved  upon  the  ad- 
ministrator with  the  will  annexed.  The  testator  provides  expressly 
'by  his  will,  that  both  his  real  and  personal  estate  shall  be  sold,  and 
the  whole  to  be  converted  into  money.  This  money  is 
[*  190]  first  to  be  applied  in  the  support  and  education  of  his 
children,  and  the  surplus  afterwards  distributed  by  way  of 
advancement  to  each,  as  they  shall  respectively  become  of  age  or 
marry.  He  expresses  no  intention,  that  either  his  land  or  personal 
property  shall  be  distributed  among  his  children.  The  law  cer- 
tainly intended,  by  a  fair  construction  of  its  language,  that  the  ad- 
ministrator with  the  will  annexed  should,  in  such  cases,  fulfil  and 
discharge  all  the  duties  which  would  have  devolved  upon  the  ex- 
ecutor, if  one  had  been  appointed,  as  were  enjoined  upon  him  by 
the  will. 

The  legislature  by  these  enactments,  doubtless  anticipated  that 
frequent  cases  would  arise,  where,  from  various  causes,  the  testator 
might  forget  or  omit  to  appoint  his  executor,  as  in  this  instance, 
and  have  amply  provided  for  such  omission. 

But  the  counsel  for  the  defendants  in  error  have  said  in  the  ar- 
gument, that  in  this  case^a  trust  and  personal  confidence  was  in- 
tended to  be  reposed  in  the  person  of  an  executor,  which  will  not 
apply  to  an  administrator  thus  constituted,  between  whom  and  the 
testator  no  such  friendly  relations  can  be  supposed  to  have  existed, 
as  with  the  person  intended  to  have  been  appointed  his  executor. 
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May  not  the  same  argument  be  used  against  the  appointment  of  a 
trustee  by  a  court  of  chancery,  to  execute  this  portion  of  the  will? 
The  only  difference  is,  that  the  one  is  appointed  by  the  probate 
court,  while  the  other  would  be  appointed  by  a  court  of  chancery. 
The  legal  presumption  in  either  case  would  be,  that  the  appoint- 
ment would  be  made  in  reference  to  the  provisions  contained  in  the 
will,  the  magnitude  of  the  trust  confided,  and  the  discretion  and 
integrity  of  the  person  appointed. 

The  bond  in  either  case  would  be  in  proportion  to  the  value  of 
the  estate,  and  the  like  presumption  would  arise  in  the  one  case  as 
the  other,  that  none  other  than  good  and  sufficient  security  would 
be  required  or  received. 

The  fortv-second  section  of  the  same  act  also  declares,  that  "  all 
such  estate,  both  real  and  personal,  as  is  not  devised  or  bequeathed 
in  the  last  will  and  testament  of  any  person,  shall  be  distributed 
in  the  same  manner  as  the  estate  of  an  intestate;  but  in 
all  such  cases  the  executor  or  executors,  administrator  or  [*  1911 
administrators  with  the  will  annexed,  shall  have  the  pre- 
ference in  administering  on  the  same." 

Here  again,  real  estate,  eo  nomine,  is  confided  to  the  adminis- 
tration of  the  administrator  with  the  will  annexed,  to  the  exclusion 
of  an  ordinary  administrator,  and  with  a  control  as  unlimited  and 
unrestricted  as  is  given  to  an  executor  under  the  like  circumstances. 

By  sections  twenty-six,  twenty-seven,  and  sixty-six,  the  same 
oath  is  required  to  be  taken  by  an  administrator  with  the  will  an- 
nexed; a  bond  the  same  in  substance  and  in  form  to  be  given;  and 
letters  of  administration  with  the  will  annexed,  similar  in  all  re- 
spects, to  be  granted,  as  are  taken,  given  by,  and  granted  to  an  exe- 
cutor; and  taking  the  statute  of  wills  throughout  all  its  provisions, 
and  I  can  no  where  find  that  any  difference  is  made  between  the 
powers  and  duties  of  an  executor,  and  those  of  an  administrator 
with  the  will  annexed. 

Section  ninety-three  provides,  "that  in  all  cases  where  power  is, 
or  may  be  given  in  any  will,  to  sell  and  dispose  of  any  real  estate 
or  interest  therein,  and  the  same  be  sold  and  disposed  of  in  the 
manner  and  by  the  persons  appointed  in  such  will,  the  sales  shall 
be  good  and  valid ;  and  when  any  one  or  more  executors  shall  de- 
part this  life  before  such  sales  be  made,  the  survivor  or  survivors 
shall  have  the  same  power,  and  their  sales  shall  be  as  good  and 
valid  as  though  they  all  had  Joined  in  such  sale." 

I  quote  this  section  for  the  purpose  of  illustrating  the  fallacy  of 
the  opinion  of  Mr.  Justice  Cowen,  in  the  principal  case  relied  upon 
by  the  counsel  for  the  defendants  in  error,  as  reported  in  21st  Wen- 
dell's Reports,  For  as  well  might  it  be  contended,  notwithstand- 
ing our  statute  expressly  declares,  that  "the  survivor  or  survivors 
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of  two  or  more  executors  shall  have  the  same  power  to  make  sales 
of  land  under  a  will,  and  that  their  sales  shall  be  as  good  and  valid 
as  if  all  had  joined  in  such  sales,"  that  such  sales,  if  made,  would, 
nevertheless,  not  be  good,  because  Mr.  Justice  Piatt  said,  in  the 

case  of  Franklin  v.  Osgood,  14  Johns.  527,  553,  which 
[*  192]  Justice  Cowen  says  was  a  well  considered  cause,  "  that  it 

was  clear  by  the  common  law,  a  naked  power  given  to  exe- 
cutors to  sell  lands,  would  not  survive;"  that  to  contend  that  the 
powers  and  rights  of  and  executor  were  not  by  the  statute  of  J^ew 
York,  conferred  upon  an  administrator  with  the  will  annexed.  The 
statute  declares  that  "  in  all  cases  whei-e  letters  of  administration, 
with  the  will  annexed,  shall  be  granted,  the  will  of  the  deceased 
shall  be  observed  and  performed;  and  the  administrators  with  such 
will  annexed  shall  have  the  rights  and  powers,  and  be  subject  to  the 
same  duties,  as  if  they  had  been  named  executors  in  such  will;" 
and  yet  the  opinion  of  the  court,  as  pronounced  by  Mr.  Justice 
Cowen,  in  21st  Wendell,  decides  that  the  powers  and  rights  of  an 
executor  are  not  by  that  statute  conferred  upon  an  administrator 
with  the  will  annexed. 

The  numerous  common  law  authorities  referred  to  by  the  court 
to  sustain  their  opinion  in  that  case,  although  entitled  to  great 
weight  and  consideration  in  determining  the  proper  construction 
of  a  statute,  should  not  be  allowed  to  outweigh  the  express  pro- 
visions of  such  statute,  when  inconsistent  with  such  authorities; 
and  when  too,  in  many  instances,  the  very  object  of  the  legislature, 
in  changing,  amending,  or  repealing  the  former  laws  upon  the  sub- 
ject, has  been  to  supply  the  defects  and  omissions,  and  to  provide 
against  the  hardships  and  mischiefs  mentioned  by  the  judges,  as 
reasons  for  their  decisions. 

It  seems  to  me,  with  all  proper  respect  for  the  higher  authority 
from  whence  the  decision  in  Wendell  emanates,  that  it  is  in  the 
very  teeth  of  their  statute,  and  supported  by  decisions  for  the  most 
part,  which  were  made  in  the  absence  of  all  such  statutory  pro- 
vision as  has  been  mentioned. 

Again,  the  counsel  for  the  defendants  in  error,  in  speaking  of 
the  personal  and  confidential  relations  supposed  to  exist  between 
an  executor  and  the  testator  appointing  him,  have  argued  this  case 
as  though  the  "  little  children,"  as  they  are  called,  were  to  have 
been  taken  home  by  the  executor,  if  one  had  been  appointed,  and 

clothed,  and  fed,  and  educated  by  him  as  such  executor, 
r*  193]  in  loco  parentis,  in  all  respects,  and  with  all  that  Udelity 

supposed  to  arise  from  the  confidential  relations  presumed 
to  have  existed  between  him  and  the  testator,  as  the  reasons  for 
appointing  him. 

Is  this  so?     Would  the  appointment  of  an  executor  in  this  case, 

150 


1845.]  ALL  V.  Iewin  et  al.  194 

Opinion  of  the  Court. 


according  to  the  provisions  contained  in  the  will,  have  rendered  it 
improper  to  have  appointed  a  guardian  for  these  children?  I  ap- 
prehend not.  It  is  true,  that  by  the  seventeenth  and  eighteenth 
sections  of  the  statute  in  relation  to  guardian  and  ward.  Rev.  Stat. 
268,  "  every  father  of  sound  mind  and  memory,  may,  by  his  deed 
or  last  will,  dispose  of  the  custody  and  tuition  of  his  children  dur- 
ing their  minority."  But  such  a  provision  in  the  will  would  con- 
stitute the  person  appointed  a  guardian  pro  tanto,  and  not  an  exe- 
cutor properly  as  such,  as  the  statute  declares  in  such  cases,  that 
the  person  appointed  thereby  becomes  invested  with  all  the  rights 
and  powers,  and  subjected  to  all  the  duties  and  obligations  of  a 
guardian,  under  the  restraints  and  regulations  mentioned  in  the 
Avill,  and  imposed  upon  him  by  law;  and  this  person  may  be  an 
entirely  diiferent  person  from  the  executor. 

It  will  not  be  contended,  I  presume,  that  these  last  named  powers 
and  duties  are  conferred  upon  the  executor,  to  have  been  appointed 
by  the  provisions  contained  in  this  will.  It  follows  then,  that 
guardians  at  all  events  would  have  to  be  appointed,  and  guardians, 
it  appears,  by  the  names  of  the  parties  plaintiffs  in  the  court  be- 
low, were  appointed,  although  an  executor  might  have  been  named 
in  the  will.  It  is  the  guardian,  and  not  the  executor,  who  is  to 
have  the  care,  custody  and  education  of  the  children;  and  much  of 
the  trust  and  confidence  supposed  to  have  been  imparted,  or  rather 
intended  to  have  been  imparted  to  the  executor  in  this  case,  in  re- 
gard to  those  "  little  children,"  has  been  properly  confided  to  their 
guardians  as  was  contemplated  by  the  law.  This  having  been  done, 
what  remained  for  the  administrator  with  the  will  annexed,  to  do? 
Simply  to  sell  the  land  and  personal  property,  and  apply  and  dis- 
tribute the  proceeds  as  directed  by  the  will.  The  guardians  would 
have  received  the  amount  necessary  to  support  and  educate  their 
wards,  from  the  hands  of  the  administrator;  and  the  further 
duties  of  making  a  proper  application  of  the  amounts  thus  [*  194] 
received,  would  have  devolved  upon  the  guardians,  as  trusts 
to  be  executed  according  to  the  intentions  of  the  testator,  and  in 
the  manner  enjoined  on  them  by  law.  I  can  perceive  no  necessity, 
therefore,  for  the  appointment  of  a  trustee  by  a  court  of  chancery 
to  execute  any  of  the  provisions  contained  in  this  will.  But  no 
application  has  been  made  to  a  court  of  chancery  for  the  appoint- 
ment of  such  a  trustee,  either  to  sell  the  land,  or  to  apply  and  dis- 
burse the  proceeds  after  such  sale  shall  be  made.  No  complaint 
has  been  made  that  the  estate  has  been  squandered  by  the  admin- 
istrator, Gatton;  or  that  he  and  his  securities  are  not  fully  able  to 
account  for  any  deficiency  which  may  possibly  accrue,  by  reason 
of  a  supposed  delinquency.  The  heirs  commence  their  action  of 
ejectment  in  the  first  instance  against  Hall,  to  recover  possession 
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of  the  land  of  their  ancestor  sold  to  Hall  by  the  administrator, 
when  no  land,  by  the  will  of  their  father,  was  ever  intended  to  have 
been  distributed  among  them;  and  when  too,  the  presumption  arises 
in  the  absence  of  proof  on  that  subject,  that  they  have  already  been 
supported  and  educated  out  of  the  proceeds  of  the  sale  of  that  land 
to  the  man  they  now  seek  to  eject  from  his  possession. 

It  appears  to  me  that  if  injustice  has  been  done  to  these  chil- 
dren, and  the  estate  of  their  ancestor  has  not  been  sold  and  the 
proceeds  distributed  according  to  the  provisions  in  the  will,  that 
their  relief  is  by  a  court  of  chancery,  where  Gatton,  Hall,  and  all 
persons  interested  could  have  been  made  parties,  and  the  inten- 
tions of  the  testator,  if  necessary,  carried  into  execution  by  a  trus- 
tee to  be  appointed  by  such  court,  and  not  by  action  of  ejectment. 
By  this  mode  of  proceeding,  the  intentions  of  the  testator  in  re- 
spect to  the  manner  of  disposing  of  liis  estate  will  be  defeated, 
and  the  acts  of  the  administrator  annulled,  although  he  is  not  a 
party  to  the  suit. 

And  what  are  to  be  the  consequences  of  vacating  the  acts  of  the 
administrator,  and  setting  aside  the  deed  to  Hall  in  this  collateral 
way?  Will  Hall,  in  addition  to  the  loss  of  the  purchase 
[*  1951  money,  and  interest  upon  it  for  ten  years,  be  also  subject 
to  the  payment  of  rents  for  his  use  and  occupation  of  the 
land,  for  the  time  he  may  have  occupied  it  since  his  purchase  from 
the  administrator?  K  so,  his  loss  will,  indeed,  be  ruinous.  Or 
will  he  be  allowed  a  just  compensation  for  his  improvements,  after 
the  rents  and  profits  shall  have  been  deducted?  These  are  ques- 
tions of  no  light  import  to  a  man  in  moderate  circumstances,  as 
may  be  the  case  with  the  plaintiff  in  error  in  this  suit,  and  worthy 
of  serious  consideration;  and,  finally,  if  an  administrator  with  the 
will  annexed  may  perform  certain  duties  and  exercise  certain  pow- 
ers under  a  will,  and  may  not  perform  and  exercise  others,  who  is 
to  determine  upon  the  line  which  separates  these  powers?  Where 
shall  he  commence  to  execute  his  duties,  and  where  must  he  stop? 
It  appears  to  me  that  a  difficulty  will  be  presented  by  these  con- 
siderations, which  will,  in  many  cases,  make  it  hazardous  for  the 
administrator  to  act;  and  still  more  so,  for  any  person  to  purchase 
any  of  the  real  estate  of  the  testator  from  him,  until  a  court  of 
chancery  shall  have  first  determined  whether  or  not  the  adminis- 
trator under  the  will  has  the  power  to  dispose  of  it,  as  it  might 
have  been  disposed  of  by  the  executor,  if  one  had  been  appointed, 
or  not. 

As  ample  provision  appears  to  me  to  have  been  made  for  such 
a  contingency  as  has  arisen  in  this  case  by  our  statute,  I  cannot 
perceive  that  either  justice  or  equity  will  be  promoted  by  annul- 
ling the  acts  of  the  administrator,  and  conf  seating  the  rights  of  an 
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innocent  bona  fide  purchaser,  for  a  full  and  valuable  consideration, 
after  the  lapse  of  ten  years,  where  no  fraud  is  imputed  to  him,  and 
where  all  the  proceedings,  for  aught  that  appears  in  the  record, 
seem  to  have  been  conducted  according  to  the  forms  prescribed  by 
law. 

ScATES,  J.,  said:  I  concur  with  Justice  Young  in  the  positions 
assumed  by  him.  "With  due  deference  to  the  high  character  of  the 
court  who  made  the  decision  referred  to  in  21  Wendell,  I  must  be 
permitted  to  say  that  I  never  could  have  given  such  an  interpre- 
tation to  the  New  York  statute,  and  therefore,  could  not  allow  it 
to  l)ecome  a  guide  in  determining  the  meaning  of  our  own.  One 
rule  of  interpretation  not  adverted  to  by  the  court,  is,  to 
gather  the  true  meaning  of  the  law  makers,  from  the  spirit  P  196] 
of  other  acts  in  pari  materia,  as  well  as  the  individual  act. 
In  England,  with  a  view  of  sustaining  a  landed  aristocracy,  great 
restraints  upon  alienation  of  land  remain  to  this  day.  In  most  of 
the  States,  and  particularly  here,  all  restraints  are  removed,  and 
but  one  incumbrance  upon  it  left,  that  of  dower,  which  may  also 
be  removed  by  consent  of  the  wife.  Its  alienation  is  as  free  as 
that  of  personalC^,  and  it  has  become  a  species  of  capital,  and  I 
might  say  an  article  of  domestic  commerce.  It  may  not  only  be 
mortgaged,  but  incumbered  by  judgment  and  sold  on  execution, 
and  is  liable  for  the  payment  of  debts,  after  exhausting  the  person- 
alty. In  these  last  particulars  the  laws  of  England  have  been 
wholly  changed  with  us,  and  it  becomes  a  fund  in  the  hands  of 
the  administrator  for  the  payment  of  debts  Under  these  liberal 
and  enlightened  principles  of  polity  for  supplying  our  wants,  pay- 
ing our  debts,  and  accomplishing  our  purposes  in  regard  to  our 
families,  can  there  be  any  sound  reason  for  adhering  to  an  old 
technicality  in  regard  to  naked  powers,  and  applying  it  to  an  ad- 
ministrator who  could,  without  directions  in  the  will,  if  necessary, 
sell  for  the  payment  of  debts?  It  does  not  appear  by  this  record, 
whether  there  were  debts  or  not.  If  there  were,  he  might,  by  pe- 
tition to  a  court  of  law,  obtain  an  order  to  sell,  and  if  not  charged 
with  the  execution  of  this  dii-ection  in  the  will,  he  might  sell  it 
for  what  it  would  bring,  and  so  defeat  the  intention  of  the  testator, 
by  selling  for  less  than  eight  dollars  per  acre,  as  directed  in  the 
will.  Again,  as  the  administrator  is  not  charged  with  the  care, 
maintenance  and  education  of  the  children,  and  the  will  directing 
the  application  of  the  proceeds  of  the  sales  to  those  objects,  the 
children  might  not  be  able  to  compel  him  to  do  that  with  which 
he  is  not  charged  by  the  will,  if  it  be  true  that  he  has  no  power  to 
sell;  so  the  court  of  chancery  would  have  to  appoint  a  trustee  to 
execute  the  will,  and  he  might  be  other  and  different  person  from 
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the  administrator.  Here  would  be  the  anomaly,  then,  of  an  ad- 
ministrator with  the  will  annexed  charged  by  law  with  the  due  ex- 
ecution of  the  will,  and  under  bond  to  do  so;  and  yet  a  trustee 

clothed  with  all  and  the  only  power  to  perform  tlie  duty. 
['■^  197j  This  would  be  absurd.     I   think  this  is  a  power  coupled 

with  an  interest  which  survives  to  an  administrator  for  the 
benefit  of  the  children;  and  that  by  our  statute  he  is  authorized  to 
fulfil  the  directions  of  the  testator.  The  idea  of  a  personal  trust, 
under  such  circumstances,  being  reposed  in  tlie  executor,  is  not 
admissible,  for  he  appointed  none,  and  still,  left  his  directions  for 
a  sale,  knowing  that  an  administrator  would  have  to  be  appointed 
to  accomplish  them. 

Judgment  affirmed. 


Adam  L.  Mills  et  al.  v.  The  County  of  St.  Claie  et  al.^ 

Appeal  from  St.  Clair. 

1.  F-E-RUY— state  right  as  to  establisJiing.  The  legislatures  of  the  several 
States  possess  the  power,  within  their  limits,  to  establish  and  regulate  ferries, 
and  that  power  is  sufficiently  extensive  to  authorize  a  gra^for  the  construction 
of  a  ferry  from  the  Illinois  shore,  on  the  waters  of  the  Mississippi,  in  the  mau- 
ner  prescribed  by  the  act  of  March  2,  1819.  A  privilege  thus  conferred  in  no 
way  conflicts  with  the  provisions  of  any  treaties  made  by  the  United  States  with 
foreign  powers,  or  with  any  act  or  acts  of  congress  relative  to  the  free  naviga- 
tion of  these  waters. 

2.  Same— the  right  described.  A  ferry  franchise  is  neither  more  nor  less  than 
a  right  conferred  to  land  at  a  particular  point,  and  receive  toll  for  the  transpor- 
tation of  passengers  and  property  from  that  point  across  a  stream.  The  exercise 
of  such  a  franchise  divests  no  right  or  privilege,  which  any  citizen  theretofore 
enjoyed  freely  and  uninterruptedly  to  navigate  the  river.  This  right  of  free 
navigation  can,  by  no  manner  of  means,  be  construed  as  conferring  upon  the 
citizens  the  right  to  appropriate  the  banks,  or  landings  of  this  river  to  them- 
selves, or  to  receive  toll  for  transporting  passengers  and  property  from  point  to 
point  across  the  same. 

3.  SAME—exdusive?iess  of  grant.  The  grant  of  a  ferry  franchise  by  the  legis- 
lature of  a  State,  unless  limited  by  some  general  law,  or  some  restrictive  provi- 
sion in  the  grant  itself,  is  necessarily  exclusive  to  the  extent  of  the  privilege 
thus  conferred.  When  a  grant  has  once  been  made  by  legislative  authority,  to 
the  extent  of  the  rights  conferred,  the  power  which  made  it  is  expanded,  and  it 
can  not  be  taken  back  or  transferred  to  another,  until  the  public  interests  and 
welfare  shall  demand  its  resumption,  and  provision  shall  have  been  made  for 
just  compensation  to  the  owner  in  the  manner  required  by  law. 

4.  Satsik— grant  construed.  Under  the  acts  of  March  2. 1819,  and  February  6, 
1821,  the  grant  to  Samuel  Wiggins  was  essentially  a  contract  between  him  and 

•  the  State.  By  the  terms  of  it,  on  his  part,  he  is  bound  to  run  the  ferry  to  afibrd, 
at  all  times,  a  safe  and  speedy  passage  to  travelers  and  their  property  across  the 

river ;  to  keep  for  this  purpose  a  supply  of  boats  and  hands,  and  to  propel 
r*  198]  pel  such  boats  in  the  manner  directed  by  the  act ;  and,  on  its  part,  the  State 

contracts  tliat  he  may  run  the  ferry  from  lands  which  may  belong  to  him 
near  the  town  of  Illinois.  The  obligations  imposed  by  the  act,  and  the  power 
and  ability  to  perform  them,  must,  of  necessity,  be  mutual. 

*  Wilson,  C.  J.,  and  Lockwood,  J.,  did  not  sit  in  the  case  of  Mills  v.  St. 
Clair  Co. 
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5.  Grants— rifles  of  construction.  The  rule  of  construction  of  private  grants, 
if  the  meaning  of  the  words  be  doubtful,  is,  that  they  shall  be  taken  most  strong- 
ly against  the  grantor.  An  opposite  rule  prevails  in  cases  of  grants  made  bv  a 
sovereign  power.  When  there  is  doubt,  the  construction  is  made  most  favorably 
for  the  sovereign,  and  most  strongly  against  the  grantee.  But  this  rule  holds 
good  only  in  cases  of  real  doubt. 

6.  Sa^ie— public,  not  extended  beyond  words.  If  a  grant  admits  of  two  inter- 
pretations, one  of  which  is  more  extended,  and  the  other  more  restricted,  so  that 
a  choice  is  fairly  open,  :ind  either  may  be  adopted  without  any  violation  of  the 
apparent  objects  of  the  grant;  if,  in  such  case,  oue  interpretation  would  render 
the  grant  entirely  inoperative  and  worthless,  and  the  other  would  give  it  force 
and  effect,  the  latter,  if  within  the  reasonable  meaning  of  the  terms  employed, 
should  be  adopted.  But,  public  grants  should  not  be  extended  by  implication 
in  favor  of  the  grantee  beyond  the  natural  and  obvious  meaning  of  the  words 
employed,  even  if  by  such  construction  the  object  of  the  grant  is  utterly  de- 
feated. 

7.  Same — limitation  of  ferry  francMse.  The  grant  of  the  ferry  franchise  of 
March  2,  1819,  was  to  Samuel  Wiggins,  his  heirs  and  assigns,  but  the  place  or 
location  of  the  ferry  was  appointed  upon  "  lands  that  may  belong  to  him  "  at  the 
time  of  the  passage  of  the  act,  and  not  upon  such  lands  as  his  heirs  and  assigns 
might  then  be  possessed  of  or  subsequently  acquire. 

When  a  party  has  his  option  to  set  up  a  franchise  at  one  place  or  another, 
with  an  exclusive  right  within  a  given  distance  of  either,  and  he  elects  his  situ- 
ation, he  can  not  afterwards  remove  the  same,  although  his  privilege  has  been 
destroyed  without  any  fault  or  negligence  on  his  part,  to  the  other  place  where 
he  might  have  chosen  his  location,  and  then  claim  the  exclusion  to  which  he 
might,  had  he  so  elected,  have  been  entitled  from  the  latter  place. 

8.  SxyiK— ferry  francJii.'ie  construed.  By  the  act  of  February  6,  1821,  Samuel 
Wiggins  was  restricted  in  his  franchise  to  the  land  which  he  then  owned,  called 
the  Piggott  tract,  and  to  which  he  was  permitted  to  remove  his  ferry;  and 
from  this  tract  he  had  the  exclusive  right  to  ferry,  and  until  the  repeal  of  the 
second  section  of  the  act  of  1819,  the  exclusive  right  to  one  mile  on  each  side 
thereof. 

9.  Constitutional  law — grant  not  invalid.  The  act  of  the  general  asssem- 
bly  of  Illinois,  passed  March  2,  1889,  entitled  "An  act  to  authorize  St.  Clair 
county  to  establish  a  ferry  across  the  Mississippi  river,"  does  not  violate  the 
provisions  of  the  eleventh  section  of  the  eighth  article  of  the  constitution,  (a) 

Bill  in  chancery  for  an  injunction,  etc.,  in  the  St.  Clair  circuit 
court,  filed  by  the  appellants  against  the  appellees,  and  heard  at 
the  May  term,  1845,  before  the  Hon.  Walter  B.  Scates. 

The  bill  states,  that  the  general  assembly  of  the  State  of  Illi- 
nois passed  an  act,  which  was  approved  on  the  2d  day  of  March, 
1819,  by  which  there  was  granted  to  Samuel  Wiggins,  his 
heirs  and  assigns,  the  franchise  of  establishing  and  main-  [^  199] 
taining  a  ferry  across  the  Mississippi  river,  from  land  near 
the  town  of  Illinois  which  might  belong  to  him,  which  ferry  was 
to  be  maintained  with  horse  or  steam  boats,  and  was  to  be  put  in 


Cases  Citing  Text. 
{n)  Decree  of  Illinois  supreme  court 
affirmed.  Mills  v.  St.  Clair  County,  8 
How.  (U.  S.)  579.  Grant  by  State  will 
be  construed  strictly  against  grantee. 
People  V.  Inst,  of  Protestant  Deacon- 
esses, 71  111.  229,  233.  Ferry  franchise 
granted  by  State  is  subject  to  be  im- 
paired by  erection  of  bridges  and  im- 


provement of  navigation  under  author- 
ity of  Congress,  without  conferring  ou 
holder  of  franchise  right  to  compen- 
sation. Miss.  Riv.  Bridge  Co.  v.  Lon- 
ergan,  91  111.  508.  Franchise  of  Wig- 
gins Ferry  Company  does  not  exempt 
it  from  payment  of  license  fee  imposed 
bv  citv.  Wiggins  Ferry  Co.  v.  City  of 
E.  St.  Louis,  102  111.  560,  579. 
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operation  within  eighteen  months  from  the  passage  of  the  act; 
tiiat  Avithin  the  time  limited  by  the  act,  the  ferry  was  put  in  opera- 
tion from  land  of  Wiggins,  and  has  ever  since  been  kept  in  opera- 
tion, the  boats  used  being  of  the  description  required  by  the  act; 
that  said  grant  was  ratified  and  extended  by  the  act  of  February 
6,  1821;  that  Wiggins  purchased  other  land  than  that  owned  by 
him  at  the  time  of  establishing  his  ferry,  and  that  the  land  so 
purchased  was  necessary  to  his  enjoyment  of  the  franchise  and  to 
the  discharge  of  his  duties  in  the  exercise  of  his  franchise,  because 
of  the  character  of  the  stream  and  of  its  banks;  that  the  stream 
often  and  suddenly  changes  its  channel,  and  the  banks  are  con- 
stantly falling  in,  so  that  a  place  suitable  for  the  landing  of  a  boat 
at  one  time  often  becomes,  in  a  very  short  time,  entirely  unap- 
proachable; that  Wiggins  continued  faithfully  to  discharge  his 
duties  under  his  contract  with  the  State;  that,  by  sundiy  convey- 
ances, the  title  to  the  property  acquired  by  Wiggins,  and  to  the 
franchise  granted  to  him  has  become  vested  in  the  complainants, 
and  that  they  have,  since  they  became  owners,  discharged  all  the 
duties  which  devolved  upon  them  as  the  owners  of  that  franchise; 
that  the  general  assembly  of  Illinois,  in  violation  of  the  constitu- 
tion of  the  United  States,  passed  an  act  on  the  2d  day  of  March, 
1839,  entitled  "An  act  to  authorize  St.  Clair  county  to  establish  a 
ferry  across  the  Mississippi  river,"  the  provisions  of  which  are  set 
out  in  the  bill;  that  under  this  act,  the  commissioners  have  pro- 
ceeded to  lay  out  a  road  of  three  hundred  feet  wide,  and  to  take  as 
a  ferry  landing  three  hundred  feet  in  front  of  the  land  of  the  com- 
plainants upon  the  river;  that  the  land  so  taken,  is  necessary  to  the 
complainants,  to  the  secure  and  permanent  enjoyment  of  their 
franchise,  and  that  the  franchise  may  become  valueless  without  it; 
that  the  act  authorizing  this  taking  of  the  complainants'  property, 

did  not  in  express  terras  require  any  assessment  of  the  dam- 
[*  200]  ages  which  the  complainants  might  sustain  by  the  invasion 

of  their  franchise;  and  that  their  property  has  been  at- 
tempted to  be  taken  from  them  without  compensation  for  the  in- 
jury which  they  sustain  by  its  appropriation  to  the  purpose  for 
which  it  has  been  taken;  that  the  value  of  the  property  taken  as 
assessed  by  the  jury,  Mas  $600,  but  that  no  money  was  ever  ten- 
dered to  these  complainants  until  the  19th  day  of  July,  1842,  when 
the  amount,  by  the  com]3utation  of  lawful  interest,  was  $680,  and 
when  the  tender  was  made,  it  was  only  of  $600;  that  the  county 
of  St.  Clair  has  entered  upon  the  land  by  its  agents,  and  has  leased 
che  ferry  to  the  other  defendants,  and  that  they  are  actually  con- 
ducting the  same  on  the  land  taken  from  the  complainants,  which 
land  was,  when  the  bill  was  filed,  almost  the  only  point  for  a  ferry 
landing  on  all  the  land  owned  by  the  complainants. 
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Upon  this  bill  an  injunction  was  granted  to  restrain  the  defend- 
ants from  carrying  on  their  ferrj.  On  the  return  of  the  process, 
the  defendants  demurred  to  the  bill.  The  circuit  court  sustained 
the  demurrer,  dissolved  the  injunction  and  dismissed  the  bill. 

Gamble  &  Bates  (of  St.  Louis)  filed  the  following  brief  in  be- 
half of  the  appellants: 

1.  The  establishment  and  regulation  of  ferries  across  navigable 
streams  is  a  subject  within  the  control  of  the  government,  and  not 
matter  of  private  right,  and  the  government  may  exercise  its  power 
by  contracting  with  individuals.  Blissett  v.  Hart,  Willes' E.  512; 
The  King  v.  Eoberts,  3  Salk.  198;  Peter  v.  Kendall,  6.  Barn.  & 
Cres.  703;  Somerset  v.  Fogwell,  5  do.  875;  Newburgh  Turnpike 
Co.  r.  Miller,  5  Johns.  Oh.  R.  101;  Carter  v.  Mercote,  4  Burr. 
2161;  Orford  v.  Richardson,  4  T.  R.  439;  Tripp  v.  Frank,  lb. 
668;  The  People  v.  Piatt,  17  Johns.  195;  Tlie  Charles  River 
Bridge  v.  The  Warren  Bridge,  11  Peters,  569;  Same  v.  Same,  7 
Pick.  344;  Act  of  March  2,  1839. 

2.  The  acts  of  the  general  assembly  of  March  2,  1819,  and 
February  6,  1821,  are  contracts  of  the  State  of  Illinois 

with  Samuel  Wiggins,  his  heirs  and  assigns,  which  are  pro-  [*  201] 
tected  from  legislative  invasion  by  the  constitution  of  the 
United  States.  Fletcher  v.  Peck,  6  Cranch,  87;  S.  C.  2  Peters' 
Cond.  R.  308;  Providence  Bank  v.  Billings,  4  Peters,  514;  New 
Jersey -y.  Wilson,  2  Peters'  Cond.  R.  457;  Terrett  v.  Taylor,  9 
Cranch,  43;  Dartmouth  College  v.  Woodward,  4  Wheat.  518. 

3.  It  is  an  unconstitutional  invasion  of  the  contract,  for  the 
State  to  take  property  from  the  complainants,  which  is  necessary 
to  the  enjoyment  of  their  franchise.  11  Peters,  549,  566,  before 
cited. 

4.  The  act  which  authorizes  the  taking  of  complainants'  pro- 
perty, and  giving  it  to  others  to  be  used  for  the  same  purpose  for 
which  complainants  are  employing  it,  is  unconstitutional.  Ibid. 
642;  Constitution  of  Illinois. 

5.  The  act  of  March  2,  1839,  is  against  the  constitution  of 
Illinois  in  not  providing  a  compensation  for  the  injury  done  to 
complainants,  by  taking  the  land  for  the  purpose  of  establishing 
a  ferry,  and  thus  impairing  the  value  of  the  complainants'  fran- 
chise. 11  Peters,  420,  before  cited;  3  Kent's  Com.  title  "Fran- 
chise," 366. 

6.  The  act  of  March  2,  1839,  has  not  been  complied  with  pre- 
vious to  the  establishment  of  the  ferry,  and,  therefore,  the  parties 
could  not,  under  that  law,  establish  or  maintain  such  ferry. 

J.  Lamborn,  for  the  appellants,  made  the  following  points:  1. 
In  1819,  when  there  was  no  accommodations  of  ferrying  at  St. 
Louis,  the  legislature  authorized  Wiggins  to  establish  a  ferry.    The 
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enterprise  was  then  an  uncertain  one,  and  as  much  for  the  interest 
of  the  public  as  of  Wiggins.  That  law  was  complied  with,  and 
an  additional  privilege  conferred  by  the  act  of  1821.  The  charac- 
ter of  the  river  and  the  common  history  of  the  country  render  it 
certain  that  the  legislature  intended  to  make  the  grant  liberal 
enough  to  secure  a  good  ferry,  which  could  not  be  the  case  unless 
the  liberty  of  frequently  changing  the  place  of  landing  was  per- 
mitted.    It  is  to  be  presumed  that  the  legislature  acted  w4th  a  full 

knowledge  of  the  river  and  the  country,  etc. 
r*  202]       2.    The  said  Wiggins  acquired  sufficient  title  to  the  land 

to  authorize  him  to  take  the  grant  within  the  time  limited. 
The  claims  of  Codaire,  Dumochelle  and  Jarrot  were  confirmed 
grants  under  the  authority  of  congress,  all  of  which  claims  were 
included  within  the  same  limits,  and  all  include  the  300  feet  in 
controversy.  Julia  Jarrot  had  authority  by  wnll  to  convey  the  land, 
the  discretion  being  left  to  her  to  sell  or  not,  etc. 

3.  Wiggins  invested  a  large  amount  of  capital,  which  invest- 
ment was  uncertain  on  account  of  the  ever  varying  nature  of  the 
banks,  etc. ;  the  land  itself  is  constantly  disappearing;  no  one  point 
could  ever  be  relied  on  for  a  ferry;  the  whole  of  the  Codaire  and 
Jarrot  claim  necessary  for  a  ferry;  the  purchase  of  this  land  after 
the  act  of  1821  was  to  secure  the  property  absolutely  necessary  for 
the  use  of  the  franchise  and  the  public  convenience. 

4.  The  law  of  1839  intended  expressly  to  take  the  franchise, 
or  part  of  it  from  the  complainants.  It  required  the  most  eligible 
land  to  be  taken  for  the  new  ferry;  of  course,  the  most  eligible 
land  was  necessary  for  the  first  franchise.  That  act  (1839)  was 
evidently  an  act  of  legislation  against  capital,  and  in  accordance 
with  the  political  novelties  of  demagogues,  etc.,  as  is  seen  by  the 
preamble. 

5.  The  legislature  had  a  right  to  grant  an  exclusive  ferry  across 
the  Mississippi  river. 

All  the  common  law  authorities  referred  to,  prove  that  in  Eng- 
land and  in  America,  a  ferry  \q  puhlici  juris ^  and  under  the  control 
of  the  government.  The  grant  may  be  more  or  less  limited  in  its 
boundaries,  time,  and  terms,  etc.,  but  the  government  only,  can 
confer  the  grant,  and  it  may  be  exclusive  or  otherwise,  etc. 

6.  The  legislature,  having  the  right  to  grant  an  exclusive  ferry, 
did,  by  the  acts  of  1819  and  1821,  make  such  an  exclusive  fran- 
chise. Wiggins  must  have  so  understood  it  at  the  time,  or  he 
never  would  have  invested  his  capital  in  an  enterprise  so  uncer- 
tain. The  grant  was  evidently  intended,  at  the  time,  to  be  exclu- 
sive and  perpetual;  the  language  of  the  two  acts  can  bear  no  other 

reasonable  construction. 
[*  203]       7.     A  grant  is  a  contract  executed.     It  is  admitted  ev- 
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erywhere,  that  whatever  is  granted  can  not  be  revoked.  The  leo-is- 
lature  has  no  more  right  to  take  back  its  franchise  than  its  lands; 
and  it  is  not  parting  with  State  sovereignty  any  more  than  in  a 
case  of  grant  for  lands.  The  government  can  neither  revoke  nor 
destroy  its  grants. 

8.  What  is  granted  can  not  be  revoked,  and  in  this  grant  the 
reasonable,  natural,  necessary  construction  of  the  grant,  is  co-exten- 
sive with  the  land  of  Wiggins,  his  heirs  and  assigns;  most  certainly 
including  enough  of  land  to  run  the  ferry  at  all  times  and  under 
all  circumstances.  All  is  granted  which  is  necessary  to  the  use  of 
the  grant.  It  would  be  absurd  to  give  any  other  construction,  and 
without  the  application  of  our  views  in  this  respect,  no  ferry  can 
ever  exist  at  the  point  or  place  now  in  discussion. 

9.  The  franchise  is  property,  fixed,  determinate  property,  en- 
titled to  the  protection  of  the  law  as  other  property,  with  reasona- 
ble limits,  subject  to  be  measured  and  bounded  as  other  property, 
which  measures  and  boundaries  must  be  sufficient  to  make  the  grant 
useful  for  its  purposes,  and  as  extensive  as  the  terms  of  the 
grant,  etc. 

10.  The  government  can  take  any  and  all  private  property  for 
public  uses. 

The  use  must  be  for  the  public;  there  must  be  a  public  neces- 
sity; and  there  must  be  an  adequate  compensation. 

In  this  case  the  property  was  taken  for  private  use,  without  any 
jjublic  necessity,  without  compensation,  and  entirely  for  political 
and  personal  speculation.  To  establish  a  permanent  ferry,  not 
only  three  hundred  feet  will  be  required,  but  all  the  land  of  the 
complainants. 

11.  The  government  can  not  take  the  property  of  A.  and  give 
it  to  B.  to  be  used  in  the  same  way  that  A.  before  used  it.  The 
road  was  leased  out  by  metes  and  bounds  to  an  individual,  etc., 
for  private  purposes,  as  is  shown  in  this  case  by  express  averment 
of  the  bill,  and  by  the  plat  which  is  extensively  referred  to  in  the 
bill,  and  which  is  a  part  of  the  record  in  this  case,  etc. 

12.  The  bill  expressly  states  that  this  identical  three  [*  204] 
hundred  feet  is  necessary  for  the  original  ferry,  and  that 

the  complainants  can  not  do  without  it;  that  they  have  to  go  six 
hundred  yards  further  up  the  stream  without  this  land,  thereby . 
making  each  trip  twelve  hundred  yards  of  increased  travel  in  a 
rapid  current,  etc.  It  is,  therefore,  a  part,  and  a  very  important 
part,  of  the  original  franchise  which  is  unjustly  taken  from  the  com- 
plainants. 

13.  No  payment  of  damages  has  ever  been  made  even  for  the 
land,  and  not  even  a  thought  entertained  of  ever  paying  for  the 
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property  in  the  francliise.    IS^o  legal  and  sufficient  tender  has  been 
made,  etc.,  of  the  ^600. 

14.  In  the  case  in  11th  Peters,  it  was  admitted  that  the  public 
interests  required  a  new  bridge;  not  so  here;  and  that  even  then 
the  original  franchise  could  not  be  taken  away.  In  the  case  now 
pending,  the  attempt  is  to  take  the  identical  franchise,  or  a  con- 
siderable part  of  it. 

15.  There  must  be  a  conservative  element  somewhere.  The 
common  law  principles  lie  at  the  foundation  of  all  of  our  rights  of 
property,  liberty  and  life;  and  whenever  these  old  rules  of  law  are 
abandoned,  there  is  danger  of  practical  despotism.  Who  would 
invest  capital  in  this  kind  of  property,  if  it  is  to  be  rendered  un- 
safe and  uncertain?  The  legislature  is  constantly  encroaching  on 
other  departments  of  the  government  and  on  the  rights  of  the  citi- 
zens. Politicians  may  indulge  in  novelties,  but  courts  of  justice 
should  stand  by  the  law,  the  old,  the  common  law,  etc. 

J.  Gillespie,  and  L.  Trumbull,  for  the  appellees:     1.     There  is 
no  statute  authorizing  interest  upon  damages  assessed  for  right  of 
way,  and  it  is  not  pretended  that  there  was  any  agreement  to  pay 
interest.     At  common  law,  if  no  agreement  for  interest  be  made, 
it  can  not  be  recovered,  although  the  payment  of  the  debt  should 
be  unreasonabl}'-  delayed,     Madison  Co.  v.  Bartlett,  1  Scam.  67. 
If  the  rule  were  otherwise  as  between  individuals,  still  in  this 
case,  the  plaintiffs  could  not  recover  interest,  because  the 
r*'  205]  damages  are  to  be  paid  out  of  the  county  funds;  and  a  coun- 
ty or  State  is  never  bound  to  pay  interest,  unless  there  be 
an  express  contract  to  pay  it.    The  provision  of  the  statute,  requir- 
ing a  party  to  pay  interest  upon  a  liquidated  sum  of  money  after 
it  becomes  due,   is  expressly  decided  not  to  apply  to  counties, 
lb.  72. 

2.  If  compensation  is  secured  before  the  property  is  taken,  it 
is  sufficient.  It  need  not  be  actually  paid  to  the  owner.  1  U.  S. 
Dig.  560,  §  140,  and  authorities  there  cited;  Rogers  v.  Bradshaw, 
20  Johns.  735. 

The  property  of  the  county  may  be  considered  an  adequate  fund 
for  the  payment  of  the  damages.  Bloodgood  v.  M.  &.  PI.  R.  R. 
Company,  18  Wend.  18. 

3.  It  is  incident  to  the  sovereignty  of  every  State,  that  it  may 
take  private  property  for  public  use,  of  the  necessity  and  ex- 
pediency of  which,  the  government  must  judge.  1  U.  S.  Dig.  560, 
§  §  143,  144,  and  authorities  there  referred  to. 

It  is  said  that  a  portion  of  the  three  hundred  feet  is  used  for 
private  purposes.  If  such  were  the  fact,  chancery  would  have  no 
jurisdiction  of  the  matter.  The  three  hundred  feet  are  declared 
to  be  a  public  highway,  and  if  obstructed,  the  proper  remedy  is  by 
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indictment.  Rev.  Stat.  175,  §  34;  or  by  action  of  trespass  for  the 
exclusive  appropriation  of  the  soil,  the  fee  being  in  the  original 
owner.     2  Johns.  357;  15  do.  447;  12  Wend.  98. 

4.  The  constitutional  power  of  the  legislature  to  authorize  pri- 
vate corporations  to  take  the  property  of  individuals  without  their 
consent,  for  the  construction  of  rail  roads  or  ferries,  is  directly  es- 
tablished in  the  case  of  Bloodgood  v.  M.  <k  H.  R.  R.  Co.,  18  Wend. 
9,  16,  21;  3  Paige,  74. 

The  principle  is  well  established,  that  the  owner  of  land,  or  oth- 
er property,  holds  it  subject  to  the  right  of  eminent  domain  in 
the  State  for  public  purposes,  and  the  legislature  can  designate  the 
public  purposes  to  which  it  is  to  be  applied.  Yattel,  ch.  20,  § 
244;  Const.  U.  S.  Art.  5,  amendments;  Const.  Ills.,  Art.  8,  §  11; 
2  Kent's  Com.  339,  340;  2  Johns.  Ch.  R.  166;  5  Peters'  Cond.  R. 
389;  11  Peters,  577-9,  645,  651;  1  U.  S.  Dig.  560,  §  144. 

The  principle  that  forbids  the  resumption  of  one's  own  \^  206 j 
grant,  does  not  apply  to  the  eminent  domain.  A  turn- 
pike road  may  be  appropriated  to  make  a  canal,  20  Johns.  735; 
and  no  property,  whether  it  be  a  franchise  or  land,  is  so  holy  that 
it  can  not  be  taken  for  public  uses  when  the  paramount  good  of 
the  government  requires  it.  The  owner  of  the  ferry  need  not  be 
the  owner  of  the  soil.  It  is  sufficient  if  he  have  the  right  to  land, 
and  the  landing  place  be  a  public  highway.  6  Barn.  &  Cres.  703; 
13  Eng.  Com.  Law  R.  299. 

5.  From  an  examination  of  the  acts  relating  to  this  ferry,  it 
will  be  found  that  the  act  of  1819  conferred  on  Wiggins  and  his 
assigns,  simply  a  license  to  keep  a  ferry  and  nothing  more.  This 
act  of  the  legislature  stood  in  the  place  of  the  special  order  made 
by  the  county  commissioners  in  cases  of  ferries  established  by  them. 
This  is  manifest  from  the  fact,  that  the  ferry  was  expressly  made 
subject  to  the  same  regulations  as  ferries  then,  or  afterwards  to  be 
established.  The  legislature  and  the  county  commissioners'  court 
have,  therefore,  the  same  power  and  control  over  this  as  over  any 
other  ferry  in  the  State. 

A  grant  of  a  ferry  over  a  public  water  course,  and  for  the  con- 
venience of  the  community,  is  not  such  an  exclusive  grant  as  the 
government  can  not  resume  at  their  pleasure.  Dyer  v.  Tuscaloosa 
Bridge  Co.,  2  Porter,  305. 

6.  The  act  professes  to  authorize  Samuel  Wiggins  to  establish 
a  ferry  on  and  across  the  waters  of  the  Mississippi  river.  Has  the 
legislature  any  power  to  make  such  a  grant?  A  ferry  is  defined 
to  be  a  highway  on  the  water,  Tomlin's  Law  Die.  title  "Ferry;" 
and  the  right  of  the  legislature  to  establish  ferries  across  waters 
within  its  territorial  jurisdiction  is  not  questioned;  but  surely  it 
can  have  no  authority  to  establish  ferries  over  waters  lying  beyond 

11.    GiLM.  Vol..  2.  IGl 


207-208       Mills  et  cil.  v.  County  of  St.  Clair  et  at.       [Dec.  T. 


Brief  of  Counsel. 


the  limits  of  the  State.  The  proposition,  that  the  laws  of  the  State 
can  have  no  operation  beyond  its  territorial  limits,  is  too  plain  to 
be  controverted. 

7.  The  rule  of  construction  of  grants  of  this  kind  is  well 

settled,  that  the  grantees  can  take  nothing  by  implication, 
r*  207]  and  have  only  such  privileges  as  are  clearly  conferred.     2 

Kent's  Com.  298;  3  do.  459;  4  Peters,  168,  514;  11  do. 
544-8;  22  Eng.  Com.  Law  R.  185;  6  Paige,  554,  565. 

Wiggins'  grant  was  restricted  to  such  lands  as  then  belonged  to 
him,  and  not  to  such  as  he  might  acquire  in  eighteen  months  after 
the  passage  of  the  act. 

The  act  of  February  6,  1821,  did  not  confer  any  additionalprivi- 
leges  upon  Wiggins,  but  merely  authorized  him  to  remove  the  ferry 
to  any  other  part  of  his  land,  in  consequence  of  the  formation  of  a 
sand  bar  so  as  to  interfere  with  his  landing.  This  was  not  a  con- 
tinuing power,  authorizing  him,  from  time  to  time  and  as  occasion 
might  require,  or  he  might  deem  advisable,  to  remove  his  ferry 
from  one  portion  of  his  land  to  another.  It  simply  authorized  a 
removal  of  the  ferry,  not  removals  of  it.  He  could  make  but  one 
removal  under  that  law,  and  when  made,  the  ferry  again  became 
Hxed  and  established. 

8.  Wiggins  received  his  license  to  establish  a  ferry  wnth  the  ex- 
press provision  in  it,  that  the  legislature  might  repeal  this  exclu- 
sive privilege,  whenever  the  public  good  should  require  it.  That 
the  plaintiffs  have  no  implied  rights  under  the  act  of  1819,  which 
takes  from  the  legislature  the  power,  through  all  time,  to  establish 
other  ferries  so  as  to  interfere  with  tlie  first,  is  expressly  decided 
in  the  case  of  The  Charles  River  Bridge  Co.  v.  The  Warren  Bridge 
Co.,  11  Peters,  420. 

That  was  a  much  stronger  case  than  this,  and  settles  conclusively 
that  there  are  no  such  implied  rights,  and  that  the  owners  of  the  iirst 
bridcre,  or  ferry,  have  no  such  rights  in  a  line  of  travel  as  will  au- 
thorize them  to  enjoin  the  construction  of  other  bridges  and  ferries, 
whenever  the  public  good  requires  them.     6  Paige,  554. 

9.  The  plaintiffs  are  only  injured  in  the  receipts  of  profits  from 
travel,  by  the  establishment  of  the  new  ferry,  and  for  this  they  are 
not  entitled  to  damages.  They  have  no  property  which  has  l)een 
taken  by  defendants,  because  they  can  not  have  a  property  in  a  line 

of  travel.     As  well  might  a  tavern  keeper,  or  a  miller  en- 

P  208]  join  the  erection  of  any  other  tavern  or  mill,  till  he  was 

paid  the  damages  or  losses  which  he  would  sustain  by  a 

loss  of  a  part  of  his  custom.     Callender  v.  Marsh,  1  Pick.  417, 

430-5;  4  Barb.  &  Har.  Dig.  2,  and  authorities  there  cited. 

Every  great  public  improvement  must,  almost  of  necessity,  more 
or  less  affect  individual  convenience  and  property,  and  when  the  in- 
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jury  sustained  is  remote  and  consequential,  it  is  damnum  absque 
injuria.     Lansing  v.  Smith,  8  Cowen,  146,  155,  156. 

The  ferry  of  the  plain tifls  is  not  interfered  with  by  the  defend- 
ants. They  still  have  the  same  right  to  ferry  and  demand  tolls  as 
heretofore.  Although  their  profits  may  be  affected  by  the  estab- 
lishment of  another  ferry,  still  their  property  has  not  been  taken, 
because  they  can  not,  as  has  been  before  remarked,  have  a  property 
in  travel.  In  the  Charles  River  Bridge  case,  the  Supreme  court 
of  the  United  States  denominate  this  claim  of  property  in  travel, 
"an  unknown  and  undefined  property."     11  Peters,  552. 

10.  Injunctions  will  never  be  granted,  if  the  right  be  doubtful. 
3  Cowen,  755. 

S.  T.  Logan  concluded  the  argument  in  behalf  of  the  appellants. 

PuEPLE,  J.*  On  the  8th  day  of  March,  A.  D.  1845,  the  appel- 
lants, complainants  in  the  court  below,  filed  their  complaint  against 
the  appellees,  the  defendants,  for  a  perpetual  injunction  against  the 
defendants,  enjoining  them  and  all  their  confederates  and  agents 
from  further  maintaining  and  carrying  on  the  ferry  which  they  had 
established,  or  any  ferry  from  the  lands  of  the  complainants,  par- 
ticularly described  in  their  bill,  and  for  such  other  and  further  re- 
lief as  their  case  might  require,  and  as  to  the  court  might  seem 
meet. 

The  complainants  set  forth,  that  from  the  earliest  period  in  the 
settlement  of  the  western  part  of  Illinois,  there  has  existed 
a  constant  intercourse  between  the  inhabitants  of  that  [*  2091 
country,  and  the  town  of  St.  Louis,  in  the  present  State  of 
Missouri,  which  increased  with  the  rapid  increase  of  population  in 
Illinois;  and  as  St.  Louis  was  the  only  point  on  the  Mississippi 
river,  so  far  as  it  was  a  boundary  of  Illinois,  where  there  was  any 
commerce  of  importance,  the  citizens  of  Illinois  have  felt  consid- 
erable interest  in  maintaining  intercourse.  That  in  the  year  1819, 
and  previous  thereto,  there  was  scarcely  any  navigation  of  the  river 
by  steam  power,  and  the  citizens  of  Illinois,  in  passing  to  St.  Louis, 
could  only  journey  by  land  to  the  river  at  a  point  opposite  the 
town,  and  cross  the  river  by  an  ordinary  ferry,  furnished  only  with 
common  boats,  propelled  by  men  with  oars,  so  that  when  the  river 
was  more  than  usually  high,  or  affected  by  high  winds,  or  when 
drift  wood  or  ice  in  large  quantities  was  floating  on  its  surface,  the 
passage  became  not  only  difficult,  but  often  exceedingly  dangerous, 
and  thus  vexatious  and  expensive  delays  were  occasioned  to  those 
desiring  to  cross  the  stream.  The  people  of  Illinois  felt  that  their 
own  interests  and  convenience  required  that  some  expedient  should 
be  adopted,  by  which  the  difficulties  and  inconveniences  experienced 
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ill  visiting  St.  Louis  should  be  obviated,  and  tbej  judged  it  neces- 
sary to  afford  such  encouragement  to  individual  enterprise  as  would 
induce  the  em2:>loynient  of  capital  in  increasing  the  facilities  of 
transportation  required  at  this  point.  One  Samuel  Wiggins,  be- 
lieving that  be  could  derive  advantage  from  the  accommodation  of 
the  public,  was  willing  to  embark  in  the  business  of  maintaining 
a  ferry,  which  would  render  the  transportation  certain  and  secure. 
Under  these  circumstances,  an  act  was  passed  by  the  people  of  the 
State  of  Illinois,  represented  in  the  genei-al  assembly,  which  was 
approved  March  2d,  1819,  whereby  it  was  enacted  that  said  Samuel 
Wiggins,  his  heirs  and  assigns,  were  au  tliorized  to  establish  a  ferry  on 
the  waters  of  the  Mississippi,  near  the  town  of  Illinois  in  this  State, 
and  to  run  the  same  from  lands  at  said  place  that  might  belong  to 
him;  provided  that  he  should  not  use  any  boat  or  water  craft  ex- 
cept such  as  should  be  propelled  by  steam,  horses,  oxen  or 
["  210J  other  four  footed  animals;  and  provided  that  the  said 
Samuel  Wiggins,  his  heirs  and  assigns,  should  have  said 
ferry  in  actual  operation  within  eighteen  months  from  and  after 
the  passage  of  said  act.  And  by  the  second  section  of  that  act,  it 
was  further  enacted,  that  no  persons  except  those  who  had  ferries 
then  established  at  that  place  should  establish  a  ferry  of  the  de- 
scription aforesaid,  within  one  mile  of  the  ferry  established  under 
that  act;  and  if  any  person  or  persons  should  contrary  to  the  pro- 
visions of  that  act,  run  any  boat  or  boats  of  the  description  afore- 
said, he,  she  or  they  should  forfeit  every  such  boat,  with  its  furni- 
ture, etc.,  to  said  Samuel  Wiggins,  his  heirs  and  assigns,  which 
might  be  attached  and  recovered  before  any  court  in  the  State  of 
competent  jurisdiction. 

By  the  third  section  of  said  act  it  was  enacted  that  it  might  be 
lawful  for  said  Samuel  Wiggins,  his  heirs  and  assigns,  to  demand 
and  receive  the  same  rates  of  ferriasfe  as  were  then  of  rio-ht  demand- 
able  at  the  ferry  established  nearest  to  the  ferry  authorized  to  be 
established  by  that  act;  provided,  that  no  more  should  be  charged 
for  a  wagon,  cart,  or  other  carriage,  if  loaded,  than  could  be  charged 
if  empty. 

By  the  fourth  and  last  section  of  the  act,  it  was  enacted  that  the 
ferry  thereby  established  should  be  subject  to  the  same  taxes  as 
were  then,  or  thereafter  might  be  imposed  on  other  ferries  within 
said  State,  and  under  the  same  regulations  and  forfeitures,  and  that 
if  the  provisions  of  the  second  section  of  that  act  should  be  made 
to  appear  to  the  general  assembly  to  be  injurious  to  the  public  good, 
that  then  and  in  such  case  the  said  section  might  be  repealed. 

Complainants  farther  state  that  said  Samuel  Wiggins,  immedi- 
ately after  the  passage  of  said  act,  commenced  preparations  for  es- 
tablishing the  ferry  under  his  contract  with  the  State  of  Illinois, 
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and  on  the  4th  day  of  March,  1820,  obtained  a  deed  from  James 
Piggott  and  Zaccheus  Piggott,  two  of  the  heirs  of  James  Piggott, 
deceased,  for  two  undivided  seventh  parts  of  a  certain  tract  of  land 
of  one  hundred  acres,  on  the  Mississippi,  near  the  town  of  Illinois, 
the  title  to  which  land  was  in  the  heirs  of  James  Piggott,  regularly 
derived  from  the  government  of  the  United  States. 

The  said  Samuel  Wiggins  having  acquired  an  interest  in  [*  211] 
said  tract  of  land,  proceeded  immediately  to  establish  the 
ferry  across  the  Mississippi  river  according  to  his  contract  with  the 
State  of  Illinois,  and  to  run  his  boats  from  the  land  o-ranted  and  con- 
firmed  to  the  heirs  of  James  Piggott,  using  in  said  ferry  only  boats 
propelled  by  the  power  of  horses,  and  in  less  than  eighteen  months 
from  the  3d  day  of  March,  1819,  the  said  Samuel  Wiggins  had  the 
said  ferry  in  actual  operation,  and  using  boats  which  were  propelled 
by  horses,  and  he  used  at  said  ferry  none  other  than  boats  thus  pro- 
pelled. Said  Samuel  Wiggins  entered  into  the  possession  of  the 
lands  granted  as  aforesaid  to  the  heirs  of  the  said  James  Piggott, 
immediately  after  his  purchase  from  two  of  the  said  heirs,  and 
until  the  sale  made  by  the  said  Wiggins,  as  is  hereafter  mentioned, 
he  continued  to  possess  the  said  land,  and  continued  until  said 
sale  to  maintain  and  keep  his  said  ferry  in  full  operation,  increas- 
ing the  means  of  transportation  as  the  public  wants  required,  and 
changing  the  boats  employed  from  those  propelled  by  horses  to 
boats  propelled  by  steam,  so  as  to  comply  with  the  letter  and  spirit 
of  the  said  act  of  the  general  assembly,  and  fully  to  discharge  his 
duty  under  his  contract  with  the  State  of  Illinois. 

The  said  Samuel  Wiggins  on  the  19th  day  of  Maj^^,  1821,  by 
deed  of  that  date,  acquired  from  John  McKnight  and  Thomas 
Brady,  they  being  the  owners  of  the  interests  of  the  other  heirs  of 
James  Piggott,  deceased,  in  the  tract  of  land  above  described,  all 
the  right  and  title  of  those  other  heirs  in  and  to  said  land,  as  the 
same  had  been  confirmed  to  them,  a  copy  of  which  deed  was  ex- 
hibited. Said  McKnight  and  Brady  acquired  their  title  to  said 
land  from  Joseph  Piggott  and  Hannah,  his  wife,  Daniel  Quick  and 
Fanny,  his  wife,  Wm.  Patterson  and  Asenath,  his  wife,  and  New- 
ton Piggott,  by  deed  duly  executed  January  4,  1815,  a  copy  of 
which  was  exhibited,  and  Joseph  Piggott,  Fanny  Quick,  Asenath 
Patterson,  and  Newton  Piggott,  who  made  their  deed  to  said  Mc- 
Knight and  Brady,  and  the  said  James  Piggott  and  Zaccheus  Pig- 
gott, who  made  their  deed  to  Samuel  Wiggins,  were  the 
heirs  of  the  said  James  Piggott,  deceased,  to  whom  said  [*  212] 
tract  of  land  had  been  confirmed  and  granted  by  the  Uni- 
ted States. 

On  the  18th  day  of  January,  1813,  Michael  Jones,  then  register 
of  the  land  office  for  the  district  of  Kaskaskia,  transmitted  to  the 
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secretary  of  the  treasury  of  the  United  States  a  list  of  claims  to 
lands  within  said  district,  with  a  recommendation  that  the  same 
shonld  be  confirmed  by  the  government  of  the  United  States,  and 
thereupon  congress  passed  an  act,  approved  April  16,  1814,  con- 
firming to  the  claimants  the  lands  in  said  list  specified,  and  among 
the  rest  the  claim  under  Pierre  Codaire,  or  his  legal  representa- 
tives, as  appears  by  reference  to  said  act  of  congress,  and  to  the 
certified  extract  from  the  list  of  claims  reported  by  Michael  Jones, 
and  portions  of  his  letter  accompanying  the  same  were  exhibited 
as  part  of  complainant's  bill.  Before  the  said  confirmation  said 
Pierre  Codaire  had  died,  leaving  as  his  only  heir  his  son  Joseph 
Codaire,  who,  by  his  deed  of  the  ITtli  day  of  April,  1809,  con- 
veyed to  Nicholas  Jarrot  all  his  right  to  the  tract  of  land  wdiich 
had  been  claimed  and  cultivated  by  his  father,  the  said  Pierre 
Codaire,  and  said  deed  was  exhibited  as  part  of  the  bill  of  com- 
plainants, which  last  mentioned  tract  of  land  contains  four  hun- 
dred acres,  and  lies  on  the  Mississippi  river  opposite  to  the  town 
of  St,  Louis,  and  near  to  the  town  of  Illinois,  and  has  been  regu- 
larly surveyed  under  the  authority  of  the  United  States,  and  the 
title  thereto  was,  by  the  confirmation  of  said  act  of  congress,  and 
by  the  deed  of  said  Joseph  Codaire,  vested  in  the  said  Nicholas 
Jarrot  in  fee  simple. 

The  commissioners  in  the  Kaskaskia  land  district,  under  the 
authority  conferred  by  the  act  of  congress  of  the  26th  March, 
1804r,  entitled  "An  act  making  provision  for  the  disposal  of  the 
public  lands  in  the  Indiana  territory,  and  for  other  purposes,"  re- 
ported their  decision  to  the  secretary  of  the  treasury  on  the  31st 
day  of  December,  1809,  and  in  their  report  was  embraced  a  claim 
to  one  hundred  acres  claimed  by  Nicholas  Jarrot  under  Jean  Dum- 
ochelle,  which  they  reported  as  affii*med  by  them,  the  same  being 
entered  by  them  in  their  report  of  claims  within  the  dis- 
[*  213]  trict  of  Kaskaskia,  founded  on  the  act  of  congress  grant- 
ing a  donation  of  one  hundred  acres  of  land  to  each  mili- 
tia man,  enrolled  and  doing  duty  in  the  Illinois  (.)n  the  1st  day  of 
August,  1790.  In  their  report,  the  commissioners  described  the 
said  tract  of  land  of  one  hundred  acres  as  surveyed  in  virtue  of  an 
order  from  the  government,  on  the  banks  of  the  Missis-ippi  and 
the  Cahokia  creek,  which  tract  is  particularly  described  in  said  bill 
of  complaint;  all  which  appears  by  reference  to  the  second  volume 
of  the  American  State  Papers,  selected  and  edited  under  the  author- 
ity of  the  United  States  by  Walter  Lowrie,  secretary  of  the  senate, 
containine:  documents  leo:islative  and  executive  of  the  congress  of 
the  United  States  in  relation  to  the  public  lands,  which  said  de- 
cision of  the  said  commissioners  was  duly  confirmed  by  the  con- 
gress of  the  United  States,  by  the  act  of  the  1st  day  of  May,  1810, 
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whereby  the  title  to  the  said  one  hundred  acres  of  land  was  vested 
in  the  said  Nicholas  Jarrot.  The  said  claim  of  the  said  Nicholas 
Jarrot,  so  confirmed  as  aforesaid,  was  so  surveyed  as  to  be  included 
within  the  survey  of  the  said  tract  of  four  hundred  acres  confirmed 
under  the  said  Oodaire  as  before  described,  all  which  appears  by 
official  survey  from  the  office  of  the  surveyor  general  filed  with 
complainants-  bill  and  made  a  part  thereof,  and  which  said  tract  of 
one  hundred  acres  joins  the  tract  of  land  held  b}^  said  Wiggins 
under  the  heirs  of  the  said  James  Piggott  as  before  mentioned, 
and  is  near  to  the  town  of  Illinois. 

About  the  month  of  December,  1820,  said  Nicholas  Jarrot  de- 
parted this  life,  having  previously  made  and  published  his  last 
will  and  testament  in  due  form  of  law,  which  has  been  duly  ad- 
mitted to  probate  in  said  county  of  St,  Clair,  and  by  said  will  em- 
powered his  widow  and  executrix,  Julia  Jarrot,  to  sell  and  dispose 
of  such  parts  of  his  real  estate,  as  she  might  think  proper,  in  order 
that  she  migiit  live  in  the  most  easy  and  independent  manner,  and 
devised  all  his  real  estate  to  her  for  life,  which  power  and  contem- 
plated provision  for  his  widow  was  over  and  above  and  independ- 
ent of  her  right  to  her  own  portion  of  the  estate  under  the  com- 
munity established  by  the  marriage  contract  between  the 
said.  Nicholas  Jarrot  and  his  said  wife,  a  copy  of  which  [*  2141 
will    was  exhibited  as  part  of  the  bill.     [Ante^  135.) 

The  said  Julia  Jarrot  on  the  13th  day  of  July,  1822,  by  her 
deed  of  that  date,  conveyed  to  the  said  Samuel  Wiggins  in  fee 
simple  the  said  tract  of  four  hundred  acres  of  land,  so  confirmed 
under  the  claim  of  the  said  Pierre  Codaire  as  aforesaid,  the  titje 
to  which  was  in  the  said  Nicholas  Jarrot  at  the  time  of  his  death; 
and  also  all  the  right  and  title  which  said  Nicholas  Jarrot  might 
have  had  at  the  time  of  his  death  to  any  piece  of  land  lying  and 
being  on  the  said  tract  of  four  hundred  acres,  which  deed  duly 
acknowledged  and  recorded  was  exhibited  as  part  of  the  bill. 

The  said  Samuel  Wiggins,  from  the  time  of  the  conveyance  to 
him  by  the  said  Julia  Jarrot  as  before  mentioned  until  the  time 
of  the  sale  and  conveyance  by  him  as  is  hereinafter  stated,  con- 
tinued in  possession  of  the  said  tract  of  land  so  acquired  by  him 
and  held  under  the  said  Codaire  and  the  said  Jarrot,  embracing 
the  said  tract  of  one  hundred  acres  confirmed  to  the  said  Jarrot 
under  the  said  Jean  Dumochelle. 

The  complainants  state,  that  the  bank  of  the  Mississippi  river 
opposite  the  town  of  St.  Louis  is  an  alluvial  formation,  continually 
falling  into  the  river  as  the  action  of  the  water  wears  away  the 
sand,  and  there  is  also  from  the  character  of  the  stream  and  of  the 
shores  of  the  river  a  very  frequent  shifting  of  the  current,  some- 
times forming  bars,  where,  but  a  short  time  before,  there  was  deep 

167 


215  Mills  et  al.  v.  County  of  St.  Clair  et  al.        [Dee.  T. 


Opinion  of  the  Court. 


water,  and  again  sweeping  away  the  sand  bars  and  in  their  place 
establishino:  for  a  short  time  the  main  current  of  the  river.  From 
this  liability  to  frequent  changes  in  the  current  of  the  stream  and 
in  its  banks,  it  was  necessary  for  the  said  Wiggins,  in  order  to  ful- 
fil his  contract  with  the  State  of  Illinois,  to  acquire  the  title  to  a 
large  space  of  land  on  the  bank  of  the  river,  in  order  that  he  might 
change  the  place  of  landing  as  the  changes  of  the  river  and  its  banks 
might  require.  This  necessity  was  enhanced  by  the  fact,  that 
there  existed  an  island  in  the  river  opposite  to  the  upper  end  of 
the  town  of  St.  Louis,  which  was  regularly  increasing  and  extend- 
in  «•  down  the  stream  so  as  to  interfere  with  the  direct  crossing  of 

the  river. 
[^  215]       Tlie  complainants  claim  that  the  said  Samuel  Wiggins, 

his  heirs  and  assigns,  were  entitled,  under  the  act  of  the 
general  assembly  of  the  State  of  Illinois  before  mentioned,  ap- 
proved March  2,  1819,  to  the  perpetual  franchise  of  maintaining 
a  ferry  across  the  Mississippi  river,  from  any  point  near  the  town 
of  Illinois,  from  any  land  that  might  at  any  tiine  belong  to  him 
or  them,  so  that  the  conditions  of  the  law  were  complied  with; 
yet,  the  said  Samuel  Wiggins,  in  order  to  avoid  any  difficulties  or 
questions  that  might  arise,  applied  to  the  general  assembly  of  the 
State  of  Illinois  on  the  6th  day  of  February,  1821;  an  act  was 
passed  by  said  general  assembly,  by  which,  alter  reciting  that  the 
said  Samuel  Wiggins,  his  heirs  and  assigns,  were  authorized  to 
establish  a  ferry  on  the  waters  of  the  Mississippi  river,  near  the 
town  of  Illinois,  in  the  State  of  Illinois,  and  that  a  sand  bar  had 
been  formed  since  that  time  opposite  said  ferry,  it  was  enacted, 
that  the  said  Samuel  Wiggins  was  thereby  authorized  to  remove 
said  ferry  on  any  land  that  might  belong  to  him  on  the  Mississippi 
river,  and  that  his  heirs  and  assigns  were  thereby  authorized  to  re- 
move said  ferry  to  any  land  that  might  belong  to  them  on  the  said 
Mississippi  river,  under  tlie  same  privileges  that  were  presented 
liy  the  act,  entitled  "An  act  to  authorize  Samuel  Wiggins  to  estab- 
lish a  ferry  up#n  the  waters  of  the  Mississippi,"  approved  March 
2,  1819;  and  the  complainants  presented,  as  part  of  their  bill,  the 
act  of  the  general  assembly  of  the  State  of  Illinois,  entitled  "An 
act  to  authorize  Samuel  Wiggins  to  make  a  turnpike  road,  and  for 
other  purposes." 

They  state,  that  the  said  lands  acquired  by  Samuel  Wiggins 
from  the  said  Julia  Jarrot,  widow,  devisee  and  executrix  of  the  said 
Nicholas  Jarrot,  deceased,  was  necessary  to  the  said  Samuel  Wig- 
gins, and  to  his  heirs  and  assigns,  as  owners  of  the  ferry  franchise 
2:ranted  by  the  State  of  Illinois  as  aforesaid,  in  order  to  the  secure 
and  convenient  conduct  of  the  ferry,  as  the  changes  of  the  river 
might  require  changes  in  the  jDlaces  of  landing. 
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The  said  Samuel  Wiggins,  on  the  1st  day  of  August,  1831,  by 
deed  of  that  date,  conveyed  all  the  lands  before  mentioned  as  having 
been  acquired  under  the  heirs  of  James  Piggot,  deceased, 
and  under  the  said  Codaire  and  said  Jarrot,  to  John  O'Fal-  P  216] 
Ion,  Adam  L.  Mills,  Bernard  Pratte,  now  deceased,  Wil- 
liam C.  Wiggins,  Sam'l  C.  Christy,  now  deceased,  and  Charles  Mul- 
liken,  together  with  the  ferry  franchise  as  granted  to  him  by  the 
legislature  of  the  State  of  Illinois,  as  appears  by  the  deed,  of  which 
a  copy  was  exhibited  as  a  part  of  said  bill. 

The  said  John  O'Fallon  afterwards,  by  his  deed  dated  February 
1,  1838,  conveyed  the  one-half  of  the  interest  acquired  by  him 
under  the  deed  of  the  said  Samuel  Wiggins  to  John  H.  Gay,  in 
fee  simple,  as  appears  by  the  deed  of  the  said  O'Fallon  and  his  wife 
to  said  Gay,  a  copy  whereof  was  exhibited.  And  the  said  John 
O'Fallon,  by  his  deed  of  the  18th  day  of  December,  1843,  con- 
veyed to  the  said  complainant,  Andrew  Christy,  all  his  remaining 
interest  in  said  premises,  as  acquired  from  said  Samuel  Wiggins, 
as  appears  by  the  deed  of  said  O'Fallon  exhibited.  The  said  Adam 
L.  Mills,  by  his  deed  of  the  IStli  day  of  October,  1840,  conveyed 
to  said  Andrew  Christy,  another  of  the  complainants,  in  fee  sim- 
ple, one-half  of  the  interest  and  title  acquired  by  him,  said  Mills, 
by  the  said  deed  from  said  Wiggins,  in  the  said  lands  and  ferry 
franchise,  which  deed  from  said  Mills  to  said  Christy  was  ex- 
hibited. 

The  said  John  O'Fallon,  on  the  12th  day  of  January,  1832,  be- 
came the  purchaser  of  the  tract  of  land  above  described  as  claim 
99,  survey  579,  under  and  by  virtue  of  the  laws  of  the  State  of 
Illinois,  for  the  taxes  for  the  year  1831,  with  the  interest  and  costs 
chai'geable  on  said  tract  of  land,  and  the  same  was,  in  pursuance 
of  the  laws  of  Illinois,  duly  conveyed  to  said  O'Fallon  by  the  audi- 
tor of  public  accounts  of  that  State,  by  deed  dated  10th  February, 
1835,  which  purchase  from  tlie  State  of  Illinois  by  said  O'Fallon 
was  made  by  him  in  his  own  name  for  the  use  of  all  the  owners 
of  said  land  and  ferry  franchise  and  their  assigns  %nd  representa- 
tives, and  the  said  deed  was  so  held  by  him  in  trust  for  the  use 
aforesaid,  until  the  same  was  conveyed  by  the  said  O'Fallon,  as 
herein  stated,  which  deed  was  exhibited  as  part  of  said  bill. 

The  said  John  O'Fallon,  on  the  18th  of  March,  1844,  by  deed 
of  that  date,  conveyed  among  other  things  all  the  right 
and  title  acquired  by  him  in  the  said  tract  of  land  under  ["^  217] 
his  said  purchase  for  taxes,  as  above  stated  to  these  com- 
plainants, as  appears  by  the  deed  therewith  exhibited  as  part  of 
complainants'  bill.  After  the  purchase  from  said  Samuel  Wiggins 
by  tlie  said  John  O'Fallon,  Adam  L.  Mills,  William  C.  Wiggins, 
Charles  Mullikin,    Bernard  Pratte,  and   Samuel  C.  Christy,  said 
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Bernard  Pratte  and  Samuel  C.  Christy  departed  this  life,  the  said 
Bernard  Fratte  leaving  the  complainants,  Emily  Pratte,  his  widow, 
and  the  complainants,  Emilj'  Crooks,  Bernard  Pratte,  Therese  Pen- 
guit,  Celeste  Niedlet,  Pelagie  Bogy  and  Diane  Blaine,  his  children 
and  only  heirs,  and  the  said  Samuel  C.  Christy  leaving  at  his  death, 
the  complainant,  Melanie  Christy,  his  widow,  and  Joseph  A.  Chris- 
ty, Elizabeth  Christy  and  Mary  F.  Christy,  his  children  and  only- 
heirs,  which  Joseph  A.  Christy,  since  the  death  of  the  said  Samuel 
C.  Christy,  has  departed  this  life  an  infant  and  without  issue.  By 
means  of  which  said  several  conveyances  and  descents,  the  said 
complainants  have  acquired  all  the  right  and  title,  which  the  said 
Samuel  AViffffins  had  in  and  to  the  land  before  described,  and  the 
ferry  franchise  granted  to  him  by  tlie  State  of  Illinois  as  aforesaid, 
and  have  furnished  suitable  means  of  traiisportation  at  said  ferrj', 
and  proper  accommodations  for  the  speedy  and  secure  passage  of 
all  persons  and  property  offered  to  be  crossed  over  said  river,  using 
only  such  boats  as  are  required  .by  said  acts  of  assembly  to  be  used; 
and  the  complainants  say,  that  in  full  faith  and  reliance  upon  the 
inviolability  of  the  contract  between  the  State  of  Illinois  and  the 
said  Samuel  Wiggins,  they  have  paid  and  invested  a  large  sum  of 
money  in  the  purchase  from  the  said  Wiggins  of  his  right  to  the 
said  land,  and  the  ferry  privilege  to  which  he  was  entitled  from 
the  grant  to  the  said  Wiggins,  his  heirs  and  assigns,  by  the  State 
of  Illinois;  but  now,  contrarj^  to  the  wishes  and  against  the  con- 
sent of  complainants,  in  violation  of  their  rights  and  of  the  solemn 
contract  of  tlie  State  of  Illinois,  and  in  violation  of  the  first  clause 
of  the  tenth  section  of  the  first  article  of  the  constitution  of  the 

LTnited  States,  which  prohibits  the  States  from  passing  any 
r*  2181  law  impairing  the  obligation  of  contracts,  an  act  was  passed 

on  the  2d  day  of  March  in  the  year  1839,  by  the  general 
assembly  of  the  State  of  Illinois,  entitled  "An  act  to  authorize  St. 
Clair  county  to  establish  a  ferry  across  the  Mississippi  river," 
whereby  Wm.  G.  Brown,  John  D.  Hughes,  James  Anderson,  Wm. 
Penn  and  Chailes  Sargent  of  St.  Clair  county  wei-e  appointed  com- 
missioners, and  were  required  to  examine  the  ground,  and  locate 
a  road  and  ferry  landing  between  Cahokia  creek  and  the  Missis- 
sippi river  opposite  St.  Louis;  and,  it  was  thereby  further  enacted, 
that  the  said  road  and  ferry  landing  should  be  located  three  liun- 
dred  feet  wide  on  the  most  eligible  ground  for  said  purpose,  and 
the  said  road  and  ferry  landing,  when  so  located,  and  the  report 
of  said  commissioners  filed  in  the  office  of  the  county  commis- 
sioners' court  of  said  county  of  St.  Clair,  should  be  and  remain 
a  public  highway  forever;  and  that  the  county  commissioners' 
court  of  said  county  might  cause  said  land,  on  which  said 
road  and  ferry  landing  should  have  been  located,  to  be  condemned, 
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and  pay  the  legal  owners  of  said  land  the  damages  sustained  by 
said  owners;  and  if  said  land  should  be  condemned  and  said  dam- 
ages paid  out  of  the  funds  of  the  county,  the  said  county  commis- 
sioners' court  should  have  power  by  their  agents,  or  otherwise,  to 
enter  upon  said  land  so  condemned,  and  establish  a  ferry  across 
tlie  Mississippi  river,  and  that  said  county  commissioners'  court 
might  either  carry  on  said  ferry  for  the  county  itself,  or  it  might 
lease  the  same  for  any  term  not  exceeding  five  years  at  any  one 
time  to  any  persons;  and  it  was  further  enacted  by  said  act,  that 
for  tlie  purpose  of  compensating  the  legal  owners  for  the  land  thus 
appropriated,  it  should  be  the  duty  of  the  commissioners'  court  to 
cause  the  sheriff  of  St.  Clair  county  to  summon  twelve  men,  who 
should  assess  the  damages  which  such  owners  of  the  land  might 
sustain  by  reason  of  the  location  of  said  road  and  ferry  landing. 

The  said  commissioners,  Wm.  G.  Brown,  John  D.  Hughes,  James 
Anderson,  Wm.  Penn  and  Charles  Sargent  have,  under  color  of  the 
last  mentioned  act  of  assembly,  proceeded  and  laid  out 
and  located  said  road  three  himdred  feet  wide  across  said  P  2191 
tract  of  land  belonging  to  complainants,  which  is  near  to 
the  town  of  Illinois,  and  have  made  their  report  as  required  by 
said  act  of  assembly,  as  com])lainants  have  been  informed,  and  pro- 
ceedings have  been  had  for  the  condemnation  of  the  said  land  under 
said  act  of  assembly,  by  which  the  damages  were  assessed  at  $600, 
and  a  verdict  for  that  amount  was  entered  at  the  April  term  of  the  cir- 
cuit court  for  Jackson  county,  Illinois,  in  the  year  1840,  but  no  pay- 
ment of  said  damages  has  ever  been  made,  and  no  money  was  ever 
tendered  until  the  19lh  day  of  July,  A.  D.  1842,  at  which  time 
the  said  verdict,  including  principal  and  interest,  amounted  to 
^680,  or  thereabouts;  and  complainants  admit,  that  at  the  time 
last  specihed,  the  sum  of  $600  (being  part  of  the  said  $680)  was 
tendered  to  them,  and  they  refused  to  accept  and  receive  the  sum 
tlius  tendered  as  a  compensation  for  their  property  thus  attempted 
to  be  taken  from  them. 

The  value  of  the  said  three  hundred  feet  of  land  for  the  purpose 
of  a  ferry  landing  and  a  ferry  franchise,  was  not  taken  into  con- 
sideration by  the  court  and  jury  in  the  said  assessment  of  damages; 
but,  on  the  contrary,  the  said  court  expressly  directed  and  in- 
structed the  jury  to  assess  the  damages,  which  the  complainants 
would  sustain  by  reason  of  said  road  being  located  on  said  land, 
without  any  reference  to  the  ferry  landing,  ferry  franchise  and  ferry 
privileges,  connected  with  the  said  road  and  appertaining  to  said 
road,  and  the  $600,  so  assessed,  was  the  amount  of  damages,  which, 
in  the  opinion  of  the  jury,  these  complainants  would  sustain  by 
virtue  of  the  location  of  said  road  only,  after  excluding  therefrom 
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the  injury  to  complainants  by  impairing  their  ferry  franchise  and 
depriving  them  of  the  best  part  of  their  ferry  landing. 

The  s^id  three  hundred  feet  include  a  wider  space  and  more 
land  than  is  necessary  or  convenient  for  a  road,  and  but  a  small 
portion  of  it  has  been  used  and  appropriated  by  the  county  of  St, 
Clair  to  that  purpose,  leaving  a  strip  on  either  side  to  be  used  by 
the  said  county  of  St.  Clair  and  its  lessees  as  private  property,  and 
that  portion  of  the  three  hundred  feet,  which  is  not  included  in 
the  said  road,  and  which  is  now  used  for  private  purposes, 
[*  220]  or  is  left  to  be  thus  used,  will  yield  an  annual  ground  rent 
larger  than  the  whole  amount  of  damages  assessed  as  afore- 
said for  the  whole  of  said  three  hundred  feet. 

The  said  county  of  St.  Clair  has,  through  its  agent,  entered 
upon  and  taken  possession  of  the  whole  of  said  three  hundred  feet 
of  land,  and  has  leased  the  same,  together  with  the  said  road  and 
ferry  landing,  and  the  ferry  established  under  said  last  mentioned 
act  of  the  general  assembly  of  Illinois,  to  James  Harrison  for  the 
term  of  five  years,  a  copy  of  which  lease  was  exhibited  as  part  of 
the  bill;  and  said  Harrison,  as  such  lessee,  has  entered  u]3on  said 
three  hundred  feet  of  ground,  and  is  using  the  same  as  his  private 
property,  and  is  actually  engaged  in  running  a  ferry  therefrom 
across  the  Mississippi  river  to  the  city  of  St.  Louis,  and  has  thus 
not  only  established  a  ferry,  rivalling  and  injuring  the  ferry  of 
complainants,  but  is  using  to  their  injury  what  they  consider  to  be 
a  part  of  their  ferry  landing,  and  has  deprived  them  of  the  nse 
and  occupancy  of  that  very  portion  of  their  said  tract  of  land, 
which  is  necessary  to  the  full  enjoyment  of  their  ferry  franchise, 
and  the  full  performance  of  their  contract  with  the  State  of  Illinois. 

The  said  three  hundred  feet  of  ground  npon  which  said  road 
and  ferry  landing  have  been  located  by  the  county  of  St.  Clair,  is 
part  of  the  said  tract  of  land  purchased  by  the  said  Samuel  Wig- 
gins, and  appropriated  by  him  to  the  purposes  of  a  ferry  landing  as 
aforesaid,  in  pursuance  of  the  said  two  acts  of  the  Illinois  legisla- 
ture, approved  March  2d,  1819,  and  February  6th,  1821,  and  now 
owned  by  complainants  as  the  assigns  of  the  said  Samuel  "Wiggins, 
and  as  heirs,  assigns  and  representatives  of  certain  of  his  assigns. 
The  complainants  claim,  that  by  virtue  of  these  tM'o  acts  of  the 
legislature  of  Illinois,  and  of  the  purchase  of  the  said  tracts  of  land 
by  the  said  Samuel  Wiggins,  and  the  application  of  the  same  to 
the  purposes  of  a  ferry  landing,  in  accordance  with  those  acts,  the 
whole  of  the  said  tract  of  land  became  the  ferry  landing  of  the 
complainants,  appropriated  to  them  by  the  legislature  of  Illinois 
for  that  purpose. 

The  complainants  further  state,  that  in  consequence  of  a 
[*  221]  sand  bar,  or  island  having  formed  opposite  to  their  said  ferry 
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landing,  and  having  enlarged  and  varied  by  the  floods  in 
the  river,  and  of  the  obstructions  on  the  Illinois  shore  occasioned 
by  the  action  of  the  water  and  the  formation  of  sand  bars,  they 
have  been  compelled  to  remove  their  said  ferry  landing,  from  time 
to  time,  and  from  place  to  place  on  said  tract  of  land,  and  were,  at 
times,  in  the  habit  of  landing  their  ferry  boats  above,  below  and 
in  the  immediate  vicinity  ol  the  said  three  hnndred  feet  of  ground 
now  used  by  the  said  lessee  of  St.  Clair  county  as  a  road  and  ferry 
landing;  and  that,  at  different  seasons  of  the  year,  and  at  various 
stages  of  the  water  in  the  river,  these  complainants,  on  account  of 
the  causes  and  obstruction  aforesaid,  are  compelled  to  land  their 
ferry  boats  at  different  places  on  their  said  tract  of  land,  and  to 
change  the  same  as  the  water  in  the  river  may  rise  and  fall;  for 
instance,  in  high  water,  they  are  required  to  land  at  one  place;  in 
low  Avater,  at  another,  and  so  varying  their  points  of  landing  as 
the  water  in  the  river  may  destroy  it,  at  one  point,  and  afford  a 
safe  and  convenient  landing  at  another,  nearly  from  one  end  of 
said  tract  of  land  to  the  other. 

During  the  recent  floods,  the  action  of  the  water  has  produced 
such  further  changes  on  the  banks,  sand  bars  and  channels  of  said 
river,  as  to  render  said  three  hundred  feet  of  ground,  now  used  by 
said  lessee  of  St.  Clair  county  as  aforesaid,  not  only  the  most  con- 
venient point  for  a  ferry  landing,  but  the  only  point  on  said  tract  of 
land  at  which  boats  can  be  safely  landed,  where  a  road  approaches  the 
river,  or  the  travel  can  conveniently  i-each  it,  without  running  up 
the  river  at  great  trouble  and  expense  from  the  lower  point  of  the 
island  below,  which  they  cross,  a  distance  of  about  six  hundred 
yards,  making  the  trip  about  twelve  hundred  yards  more  than 
complainants  would  be  required  to  run,  if  they  were  allowed  to 
use  the  said  three  hundred  feet  of  ground,  which  belongs  to  them 
as  a  ferry  landing. 

During  the  M'inter  season  while  the  floating  ice  is  running  in 
the  river,  the  complainants'  steam  ferry  boats,  which  they  have 
purchased  at  a  great  expenditure  of  money,  and  are  now  using  for 
the  transportation  of  passengers  and  property  at  their 
said  ferry,  can  not  run  up  stream  against  the  rapid  current  [*  222j 
and  floating  ice,  and  hence  they  may  be  compelled  to  stop 
their  ferry,  violate  their  contract  with  the  State  of  Illinois  and 
forfeit  their  franchise,  unless  they  are  permitted  to  use  the  said 
three  hundred  feet  of  their  own  land,  of  which  the  said  lessee  of  the 
county  of  St.  Clair  has  deprived  them  of  the  possession  and  use  as 
aforesaid. 

The  complainants  invoke  the  constitution  of  the  United  States, 
and  particularly  the  first  clause  of  the  tenth  section  of  the  first 
article  thereof,  as  their  protection  against  the  unjust  legislation 
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which  has  been  adopted  bj  the  general  assembly  of  the  State  of 
Illinois,  whereby  the  solemn  contract  of  the  State,  contained  in  the 
grant  of  Samuel  Wiggins,  his  heirs  and  assigns,  as  expressed  in 
the  act  of  assembly  of  the  2d  day  of  March,  lbl9,  and  the  act  of 
the  Cth  day  of  February,  1821,  before  mentioned,  has  been  most 
materially  impaired,  and  against  the  proceedings  of  the  commis- 
sioners appointed  to  lay  out  said  road,  and  of  the  county  commis- 
sioners' court  of  St.  Clair  county  in  pretending  to  carry  into  effect 
the  unconstitutional  legislation,  by  taking  a  part  of  the  very  land- 
ing or  terminus  of  the  ferry  of  complainants  to  establish  thereon 
another  ferry.  Complainants  also  invoke  the  constitution  of  Illi- 
nois as  their  protection  against  the  legislation  of  the  State  and  the 
proceedings  under  color  thereof,  whereby  the  property  of  com- 
plainants has  been  attempted  to  be  taken  for  a  private  and  not  a 
public  use,  and  for  the  very  use  for  which  complainants  were  apply- 
ing it,  and  by  which  no  compensation  is  provided  for  them  for  the 
damages  done  to  them  by  the  use  to  which  said  property  is  to  be 
applied. 

The  complainants  exhibit,  as  part  of  their  bill,  a  plat  of  a  survey 
made  by  the  surveyor  of  the  city  of  St.  Louis  with  the  view  to  im- 
prove the  harbor  of  St,  Louis,  and  which  exhibits  the  shore  of  the 
river  Mississippi,  as  it  existed  when  the  public  surveys  were  made 
of  the  lands  claimed  by  them  under  Jarrot,  and  under  the  heirs 
of  Piggott  above  mentioned,  wliereby  it  appears  that  survey  No. 
624,  which  is  the  survey  of  the  tract  under  the  heirs  of  Piggott, 
more  than  the  half  and  nearly  two-thirds  of  the  whole  tract,  had 
been  carried  off  by  the  river,  when  this  survey  by  the  sur- 
[*  223j  veyor  of  the  city  was  made;  the  quantity  carried  off  being 
greatly  increased  by  the  freshet  of  this  present  year;  and 
it  further  appears,  that  of  survey  No.  579,  which  is  the  survey  un- 
der Dumochelle,  about  one-third  part  of  the  tract  has  been  carried 
off  by  the  river.  Said  plat  further  shows  that  the  line,  which  re- 
presented the  Illinois  shore  of  the  river,  at  the  period  of  those  sur- 
veys, is  now,  in  some  places  near  the'western  shore  of  that  channel 
of  the  river,  which  is  on  the  east  of  Bloody  Island.  The  size  and 
position  of  Bloody  Island,  as  it  existed  at  the  time  of  the  original 
surveys  in  the  year  1818,  is  represented  on  said  plat  by  the  parallel 
lines,  drawn  on  the  figure  of  said  island,  as  it  now  exists,  with  the 
increase  which  it  has  gained  at  the  lower  extremity,  is  also  shown 
on  said  plat,  whereby  it  appears,  that  the  said  island  has  nearly 
doubled  its  length  since  it  was  originally  surveyed.  The  said  plat 
also  shows,  on  the  Illinois  shore,  the  points  on  which  the  road  has 
at  different  periods  reached  the  river,  and  where,  at  different  times, 
the  landing  of  the  ferry  of  the  said  Wiggins  and  of  the  complain- 
ants lias  been.     Although  the  points  of  said  landings  have  been 
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lono-  since  far  in  the  river,  the  roads  leading  to  them  show  their 
relative  positions,  and  the  distances  from  each  other.  The  said 
plat  shows  the  changes  in  the  landings  of  the  ferry  of  the  complain- 
ants, which  have  become  necessary  by  the  changes  in  the  channel 
of  the  river,  and  by  the  increase  of  Bloody  Island;  and  it  appears 
that  it  has  already  been  necessary  to  remove  the  place  of  landing 
about  one-half  mile  down  the  river,  from  the  point  at  which  the 
ferry  was  formerly  established.  Tlie  said  plat  further  shows  the 
course  which  the  boats  of  the  complainants  are  now  compelled  to 
take  to  cross  the  river,  in  order  to  pass  around  the  lower  point  of 
the  sand  bar,  which  continues  to  increase  at  the  lower  point  of  the 
island.  The  said  plat  also  correctly  represents  the  relative  posi- 
tion of  the  landing  now  used  by  complainants,  and  that  used  by 
the  said  James  Harrison  for  the  ferry  which  he  is  now  conducting; 
and  it  appears  that  the  very  point  which  he  now  occupies  for  the 
landing  of  his  boats,  may,  at  any  time,  become  absolutely 
[*  224]  necessary  to  these  complainants  for  the  proper  manage- 
ment of  their  ferry.  The  said  plat  also  shows  on  the  eastern 
shore  of  the  river  the  point,  on^which  the  landing  of  the  ferry  un- 
der said  Samuel  Wiggins  was  formerly  established,  being  at  Oak 
street,  now  Morgan  street,  in  the  city  of  St.  Louis,  which  is  directly 
opposite  to  the  highest  landing  on  the  Illinois  shore,  and  the  said 
plat  shows  how  the  increase  of  the  length  of  the  island  has  com- 
pO'lled  a  change  in  the  ferry  landing  on  the  Missouri  shore,  which 
said  plat  has  been  made  from  actual  and  acciM-ate  surveys,  and  was 
exhibited  as  part  of  the  bill. 

The  said  James  Harrison  now  occupies  and  uses  property  of 
these  complainants,  which  has  been  attempted  to  be  taken  from 
them  by  unconstitutional  legislation,  and  is  employing  it  to  injure 
and  further  to  oppress  these  complainants,  and  he  is  so  employing 
the  said  property  under  the  county  of  St.  Clair. 

The  bill  of  the  complainants  is  verified  by  oath,  and  on  the  order 
of  one  of  the  justices  of  the  Supreme  court,  a  writ  of  injunction 
was  issued  in  accordance  with  the  prayer  of  the  bill  against  the  de- 
fendants, their  agents,  etc.  The  defendants  demurred  generally 
to  the  bill  of  complainants,  and  the  complainants  joined  in  the  de- 
murrer; upon  argument  whereof,  and  the  matters  arising  thereon, 
the  circuit  court  sustained  the  demurrer,  and  decreed  the  dismissal 
of  the  complainants'  bill,  and  dissolved  the  injunction  granted 
thereon,  and  the  recovery,  by  the  defendants  of  their  costs  and 
charo:es  against  the  complainants,  who  have  appealed  to  this  court, 
in  which  they  assign  for  error  in  the  proceedings  in  the  circuit 
court,  the  following:  1.  The  rendering  in  that  court  of  a  decree 
in  favor  of  the  appellees,  when,  by  the  law  of  the  land,  the  same 
should  have  been  rendered  in  favor  of  the  appellants; 
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.  2.  That  the  said  court  decreed  a  dissolution  of  the  injunction 
wliich  had  been  issued  in  the  cause,  when,  bj  the  law  of  the  land, 
the  said  injunction  should  have  been  made  perpetual;  and 

3.  That  the  circuit  court  dismissed  the  bill  of  the  said  appellants 
when,  by  the  law  of  the  land,  the  appellants  were  entitled  to  the 
relief  prajed  in  the  said  bill. 

From  this  statement  of  the  case,  prepared  by  the  counsel  [-  2251 
for  the  complainants,  it  sufficiently  appears,  that  on  the 
•Ith  day  of  March,  1820,  one  year  and  two  days  after  the  passage 
of  the  act  granting  him  the  ferry  franchise,  Wiggins  was  the  owner 
of  two  undivided  seventh  parts  of  the  one  hundred  acres  of  land  de- 
signated on  the  plat  as  the  Piggott  claim  and  numbered  624,  and 
that  on  the  19th  day  of  May,  1821,  he  acquired  title  to  the  residue 
of  said  tract;  that  on  the  13th  day  ot  July,  1822,  he  was  the  owner 
of  the  Codaire  tract,  also  designated  on  the  plat,  containing  four 
hundred  acres,  and  including  claims  numbered  624,  766  and  579. 
And  from  the  survey  and  plat  exhibited  and  made  part  of  the  re- 
cord, it  appears  that  at  the  time  of  the  hling  of  complainants'  bill, 
both  complainants'  and  defendants'  ferry  landings  were  situated  on 
claim  JS'o.  579,  the  title  to  which  was  acquired  by  Wiggins  on  the 
18th  day  of  July,  1822,  one  year,  five  months  and  seven  days  after 
the  passage  of  the  law  of  the  6th  of  February,  1821,  allowing  said 
Wiggins  to  remove  his  ferry  upon  other  lands  that  might  belong 
to  him.  The  title  to  all  the  tracts  of  land  thus  acquired  is,  by  the 
bill,  traced  sufficiently  for  the  purposes  of  this  suit  by  divers  mesne 
conveyances  into  the  present  complainants.  Unless  it  may  be  in- 
ferred from  the  plat  exhibited,  it  is  not  shown  by  the  bill  upon 
which  particular  tract  of  land  Wiggins  first  established  his  ferry; 
nor  when,  if  he  removed  the  same  upon  other  lands,  this  removal 
was  made. 

We  have  carefully  and  attentively  considered  the  questions  in- 
volved in  this  case,  and  have  formed  our  opinions  and  conclusions 
upon  the  most  mature  deliberation.  That  the  legislatures  of  the 
several  States  possess  the  power,  within  their  limits,  to  establish 
and  regulate  ferries'  is  a  23rinciple  which,  at  this  day,  can  not  be 
successfully  controverted.  And  that  that  power  is  sufficiently  ex- 
tensive to  authorize  a  grant  for  the  construction  of  such  ferry  from 
the  Illinois  shore  on  the  waters  of  the  Mississippi,  in  the  manner 
prescribed  by  the  act  of  the  2d  day  of  March,  1819,  we  do  not  en- 
tertain a  doubt.  A  privilege  thus  conferred  in  no  way  conflicts 
with  the  provisions  of  any  treaties  made  by  the  United 
States  with  foreign  powers,  or  with  any  act  or  acts  of  con-  [*  226J 
<rress  relative  to  the  free  navigation  of  these  w^aters.  A 
ferry  franchise  is  neither  more  nor  less  than  a  right  conferred  to 
land  at  a  particular  point,  and  receive  toll  for  the  transportation  of 
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passengers  and  property  from  that  point  across  a  stream.  The  ex- 
ercise of  sucli  a  franchise  divests  no  right  or  privilege,  which  any 
citizens  theretofore  enjoyed  freely  and  uninterruptedly  to  navigate 
the  river.  This  right  of  free  navigation  can,  by  no  manner  of 
means,  be  construed  as  conferi-ing  upon  the  citizens  the  right  to 
appropriate  the  banks  or  landings  of  this  river  to  themselves,  or  to 
receive  toll  for  transporting  passengers  and  property  from  point  to 
point  across  the  same.  It  is  absolutely  necessary  for  the  conven- 
ience and  accommodation  of  the  public,  that  this  power  should  re- 
side in,  and  be  exercised  by  the  State. 

The  court  are  also  of  opinion,  that  the  grant  of  a  ferry  franchise 
by  the  legislature  of  a  State,  unless  limited  by  some  general  law, 
or  some  restrictive  provision  in  the  grant  itself,  is  necessarily  ex- 
clusive to  the  extent  of  the  privilege  thus  conferred.  This  princi- 
ple is  so  well  established,  that  no  authority  need  here  be  cited  in 
its  confirmation.  Of  all  the  numerous  cases  to  which  reference 
has  been  made  upon  the  argument,  not  one  has  been  produced 
which,  in  any  respect,  runs  counter  to  it.  It  is  a  necessary  impli- 
cation from  the  grant  itself.  When  a  grant  has  once  been  made 
by  legislative  authority,  to  the  extent  of  the  rights  conferred  the 
power  which  made  it  is  expended,  and  it  can  not  be  taken  back  or 
transferred  to  another,  until  the  public  interests  and  welfare  shall 
demand  its  resumption,  and  provision  shall  have  been  made  for 
just  compensation  to  the  owner,  in  the  maimer  required  by  law. 

Under  the  then  existing  laws  of  this  State,  the  grant  to  Wig- 
gins was  essentially  a  contract  between  him  and  the  State.  By 
the  terms  of  it,  on  his  part,  he  is  bound  to  run  the  ferry  to  afford, 
at  all  times,  a  safe  and  speedy  passage  to  travelers  and  their  pro- 
perty across  the  river;  to  keep  for  this  purpose  a  supply  of  boats 
and  hands,  and  to  propel  such  boats  in  the  manner  directed  by  the 
act;  and,  on  its  part,  the  State  contracts  that  he  may  run 
P  227]  the  ferry  from  lands  which  may  belong  to  him  near  the 
town  of  Illinois.  The  obligations  imposed  by  the  act,  and 
the  power  and  ability  to  perform  them,  must,  of  necessity,  be 
mutual.  ' 

The  argument  of  complainants'  counsel,  that  if  rival  ferries  are 
permitted  to  be  set  up  within  the  limits  of  the  complainants' 
grant,  that  they  might  thus  occupy  the  whole  extent  of  their  land- 
ing place,  and  thereby  compel  them  to  violate  their  obligations, 
and  forfeit  their  franchise,  without  any  fault  or  negligence  on  their 
part,  is,  in  our  judgment,  unanswerable  in  favor  of  this  exclusive 
right  of  the  complainants.  It  would  be  not  only  idle,  but  deroga- 
tory to  the  dignity  of  a  sovereign  State,  to  confer  upon  an  indi- 
vidual privileges,  impose  duties  to  be  performed,  and  penalties  and 
forfeitures  for  their  non-performance,  and  immediately  turn  round 
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and  impose  siicli  obstacles  as  will  utterly  preclude  the  possibility 
of  a  compliance  with  the  conditions  thus  interposed.  Such  a  con- 
tract, however,  is  always  subject  to  an  implied  reservation  in  favor 
of  the  sovereign  power;  that  whenever  the  public  good  requires,  or 
the  exigencies  of  the  State  demand  it,  all  the  rights  and  privileo-es 
conferred  may  be  resumed  upon  adequate  compensation  being  made 
therefor.  Such  resumption,  however  exclusive  may  be  the  terms 
of  the  grant,  violates  no  provision  of  the  constitution  of  the  United 
States,  or  of  the  State  of  Illinois. 

But  the  difficulty,  if  any  exists,  in  the  present  case,  is  not  so 
much  in  determining  what  are  the  general  piiuciples  of  law  as  ap- 
plicable to  the  questions  which  arise,  as  to  understand  distinctly 
the  nature,  extent,  and  proper  construction  of  the  grant  itself. 

This  is  a  public  grant  to  private  persons,  chiefly  designed  by 
the  grantors  for  the  benetit  and  accommodation  of  the  public. 
The  rule  of  construction  of  private  grants,  if  the  meaning  of  the 
words  be  doubtful,  is,  that  they  shall  be  taken  most  strongly  against 
tJie  grantor.  An  opposite  rule  prevails  in  cases  of  grants  made 
by  a  sovereign  power.  Where  there  is  doubt,  the  construction  is 
made  most  favorably  for  the  sovereign,  and  most  strongly  against 
the  grantee.  It  is,  however,  to  be  understood  that  this 
rule  holds  only  in  cases  of  real  doubt.  If  the  grant  ad-  [*  228] 
mits  of  two  interpretations,  one  of  which  is  more  extended, 
and  the  other  more  restricted,  so  that  a  choice  is  fairly  open,  and 
either  may  be  adopted  without  any  violation  of  the  apparent  ob- 
jects of  the  grant;  if  in  such  case,  one  interpretation  would  render 
the  grant  entirely  inoperative  and  worthless,  and  the  other  would 
give  it  force  and  effect,  the  latter,  if  within  the  reasonable  mean- 
ing of  the  terms  employed,  should  be  adopted.  But  public  grants 
should  not  be  extended,  by  implication,  in  favor  of  the  grantee  be- 
yond the  natural  and  obvious  meaning  of  the  words  employed, 
even  if  by  such  construction  the  object  of  the  grant  is  utterly  de- 
feated. This  doctrine  will  be  found  to  be  fully  recognized  in  the 
case  of  The  Chaj'les  River  Bridge  v.  The  Warren  Bridge^  reported 
in  11  Peters,  4^0,  where  all  the  authorities  on  the  subject  are  col- 
lected and  reviewed.  Let  us  test  the  provisions  of  the  grant  to 
Wiggins  by  these  rules,  and  ascertain  to  what  result  we  shall  ar- 
rive. 

The  first  section  of  the  act  of  the  2d  day  of  March,  1819,  is  in 
these  words: 

"That  Samuel  Wiggins,  his  heirs  and  assigns,  be  and  they  are 
hereby  authorized  to  establish  a  fSrry  on  the  waters  of  the  Missis- 
sippi, near  the  town  of  Illinois  in  this  State,  and  to  run  the  same 
from  lands  at  the  said  place  that  may  belong  to  him;  provided^ 
that  he  shall  not  use  any  boat  or  water  craft,  except  such  as  shall 
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be  propelled  or  urged  through  the  water  by  steam,  horses,  oxen, 
or  other  four  footed  animals;  pj'ovided,  also,  that  the  said  Samuel 
Wiggins,  liis  heirs  or  assigns,  shall  have  said  ferry  in  actual  opera- 
tion within  eighteen  months  from  and  after  the  passage  of  this 
act." 

These  are  the  terms  of  the  grant.  The  question  is,  to  what  ex- 
tent they  operate.  Is  it,  or  not,  a  reasonable  interpretation  of  the 
words  made  use  of,  that  at  any  period  of  time  subsequent  to  the 
passage  of  the  act,  Wiggins  should  be  permitted  to  purchase  any 
or  all  the  lands  near  the  town  of  Illinois,  and  exercise  an  exclusive 
right  to  run  his  ferry  from  the  same,  regardless  of  the  growing 
importance  of  the  State,  and  the  increasing  demands  of  the  people 
for  more  extended  accommodation.  If  such  a  construc- 
[*  229]  tion  is  adopted,  what  would  be  the  limitation  of  his  right? 
How  near  to  the  town  of  Illinois  must  his  land  be  located? 
How  far  above  and  below  should  it  be  permitted  to  extend?  May 
he  not  be  allowed  to  occupy,  as  a  ferry  landing,  the  whole  baidc 
of  the  Mississippi  opposite  the  city  of  St.  Louis,  extending  several 
miles  up  and  down  the  river,  to  the  exclusion  of  other  necessary 
ferries,  and  to  the  manifest  inconvenience  of  the  public,  notwith- 
standing, at  the  time  of  the  grant,  he  might  have  owned  no  land 
whatever  upon  the  stream?  Do  the  words  made  use  of  naturally 
or  rationally  import  that,  at  any  future  period,  Wiggins  shall 
possess  a  perpetual  right  to  purchase  lands  near  the  town  of  Illinois, 
and  at  his  pleasure  to  make  the  same  the  terminus  of  his  ferry? 
The  ferry,  by  the  terms  of  the  grant,  is  to  be  established  and  in 
operation  within  eighteen  months.  If  the  grantee,  by  any  construc- 
tion of  the  law,  couid  be  allowed  to  purchase  the  land  on  which  to 
locate  it  within  that  time,  no  good  reason  can  be  seen  why  after- 
wards he  may  not,  at  any  period,  purchase  more  adjoining,  and  so, 
from  time  to  time,  extend  his  landing  until  he  sliall  occupy  the 
whole  bank  of  the  Mississippi  near  the  town  of  Illinois,  the  extent 
of  which  would  of  necessity  be  indefinite. 

Wiggins,  his  heirs  and  assigns,  are  authorized  to  establish  the 
ferry  upon  the  Mississippi  river  near  the  town  of  Illinois,  and  to 
run  the  same  from  lands  at  that  place  that  may  belong  to  him. 
These  words  of  the  grant  limit  its  operation  to  "  lands  which  may 
belong"  to  Wiggins  himself,  and  necessarily,  by  their  terms,  pro- 
hibit the  running  of  the  ferry  from  any  lands  which  his  heirs  or 
assigns  might  subsequently  acquire.  It  could  only  have  been  de- 
signed, that  his  heirs  and  assigns  should  succeed  to  the  rights  and 
interests  acquired  by  him  at  the  passage  of  tlie  law,  to  run  the  ferry 
from  his  land  and  not  from  theirs.  Had  the  legislature  intended 
to  extend  this  grant  to  other  lands  than  those  which  were  owned 
by  Wiggins  at  the  date  of  the  act;  had  they  intended  to  bestow 
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upon  him  the  right  to  purchase,  it  is  singuhir  that  they  make  no 
use  of  any  words  from  which,  by  any  reasonable  intend- 
ment, these  rights  can  be  deduced.  The  authority  to  estab-  ["•''  230] 
lish  tlie  ferry  is  to  Wiggins,  his  heirs  and  assigns.  But 
it  is  to  be  estabhshed  upon  lands  that  may  belong  to  him;  not  to 
him,  his  heirs  or  assigns.  His  heirs  or  assigns  might  have  estab- 
lished the  ferry,  but  where  must  this  have  been  done?  If  Wig- 
gins had  died  before  the  passage  of  the  act  of  the  6tli  of  February, 
1821,  and  before  he  had  acquired  the  title  to  any  land  near  the 
town  of  Illinois,  could  his  heirs  or  assigns  have  purchased  lands 
upon  which  this  grant  could  have  taken  effect?  In  such  case,  the 
ferry  could  not  have  been  set  up  upon  lands  which  had  belonged, 
or  which  might  belong  to  him.  The  authority  being  to  him,  his 
heirs  and  assigns,  and  the  place  or  location  appointed  upon  "  lands 
that  may  belong  to  him"  only,  make  it  most  apparent  to  the  court, 
that  the  grant  by  any  proper  and  rational  construction  could  only 
operate  upon  lands  which  Wiggins  owned  at  the  time  of  the  pass- 
age of  the  law  conferring  it.  Any  other  intepretation,  it  seems 
to  us,  would  be  absurd,  and  lead  to  dangerous  and  alarming  con- 
sequences. 

It  is  nowhere  said  in  this  act,  that  the  ferry  may  be  established 
upon  lands  which  might  at  that  time  belong  to  his  lieirs  or  assigns, 
and  yet  they  are  permitted  to  establish  it  "upon  lands  which  may 
belong  to  him,"  If  he  might  purchase  lands  for  this  purpose  after 
the  grant,  why  are  his  heirs  and  assigns  prohibited  from  doing  the 
same,  if  it  was  designed  that  the  grant  should  operate  upon  lands 
other  than  those  owned  by  him  at  the  time  it  was  made?  Suppose 
at  this  time  Wiggins  had  been  the  owner  of  land  near  the  town  of 
Illinois,  extending  one  mile  up  and  down  the  river,  and  within  a 
short  period  of  time,  say  within  eighteen  months  thereafter,  he 
had  purchased  one  mile  more  adjoining  the  same.  What,  accord- 
ing to  the  principles  of  construction  before  laid  down,  would  have 
been  the  extent  of  his  grant?  If  he  had  owned  land  at  the  time, 
could  he  have  purchased  more,  and  in  this  manner  have  extended 
•his  franchise  co-extensive  with  his  title,  and  claimed  the  exclusive 
right,  which  is  given  him  by  the  second  section  of  the  act,  to  pro- 
hibit the  establishment  of  any  other  ferry  within  one  mile  of  his 
limits  thus  defined?  If  such  a  state  of  facts  w^ould  not 
present  a  clear  case  against  him,  it  could  hardly  be  ques-  [*  231] 
tioned  that  the  extent  of  his  grant  would  rest  in  doubt. 
In  such  case,  the  more  extended  or  more  restricted  construction 
would  not  defeat  the  object  of  the  grant,  and  the  rule  undoubtedly 
would  be,  to  adopt  the  less  extended  one  which  would  operate 
most  beneficially  in  favor  of  the  grantor. 

It  is  evident  from  the  second  section  of  this  act  of  1819,  that 
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the  legislature  intended  that  Wiggins  should  have  an  exclusive 
riglit  lor  one  mile  on  each  side  of  the  ferry  to  be  by  him  estab- 
lished, until  the  public  good  demanded  a  repeal  of  so  much  of 
this  section  as  conferred  it,  of  which  they  reserved  to  themselves 
the  right  to  judge.  This  was  part  and  parcel  of  the  contract,  a 
reservation  in  favor  of  the  State;  a  right,  which  by  the  repeal  of 
so  much  of  that  section  as  prohibited  the  establishment  of  other 
ferries  within  one  mile  of  Wiggins'  ferry,  on  the  19th  day  of  Jan- 
uary, 1833,  the  State  resumed.  But  this  reservation  would  have 
been  of  little  moment,  if,  within  the  eighteen  months  allowed  to 
Wiggins  to  put  his  ferry  in  operation,  or  afterwards,  he  could  have 
purchased  all  the  Jands  upon  the  bank  of  the  river  near  the  town 
of  Illinois,  converted  the  whole  into  a  ferry  landing,  and  thus  ex- 
tended his  privilege  so  as  totally  to  defeat  the  object  of  the  legis- 
lature in  the  repeal  of  this  portion  of  the  law. 

The  terms  "  land  which  may  belong  to  him,"  as  used  and  applied 
by  the  law  makers  in  this  act,  by  a  proper  and  rational  construc- 
tion under  the  rule  as  before  adopted,  in  our  judgment,  mean 
neither  more  nor  less  than  "lands  belonging  to  him"  in  the  pre- 
sent tense.  The  legislature  evidently  acted  upon  the  presumption, 
that  he  was  the  owner  of  some  land  at  the  place  where  he  designed 
to  establish  Iris  ferry,  suitable  for  that  purpose.  The  time  allowed 
him  to  put  his  ferry  in  operation  was  not  given  to  afford  him  op- 
portunity to  acquire  land  upon  which  the  grant  could  take  effect, 
but  t6  allow  him  a  reasonable  time  to  make  the  necessary  prepara- 
tion to  build  his  boats,  erect  his  wharves,  and  provide  himself 
with  the  necessary  materials  for  successful  operations. 

Had  it  been  the  intention  of  tlieact,  or  those  who  made 
[*  232]  it,  that  he  should  run  his  ferry  from  lands  which  he  might 
afterwards  acquire,  it  would  have  been  easy  and  natural 
that  it  should  have  been  so  expressed;  and  even  in  that  case,  this 
acquisition  must  have  been  made  v/ithin  the  period  of  eighteen 
montlis,  because  within  that  time  the  ferry  must  have  been  in  oper- 
ation ;  and  by  no  construction  of  the  law  could  it  have  been  located 
upon  any,  except  his  own  land.  When  once  located,  it  could  not 
be  removed  without  the  consent  of  the  grantor  of  the  right.  Not 
that  the  privilege  must  be  confined  to  the  precise  spot  of  ground 
upon  which  the  first  landing  was  effected;  that  it  must  be  limited 
to  that  particular  terminus  upon  which  the  grant,  at  the  time  it 
is  made,  must  operate,  is  most  apparent.  If,  at  this  period,  Wig- 
gins had  been  the  owner  of  several  distinct  and  detached  parcels 
of  land  upon  the  Mississippi,  near  the  place  contemplated  by  the 
law;  for  instance,  one  above  and  one  below  the  town  of  Illinois 
equally  distant  from  the  same,  and  had  established  his  ferry  upon, 
and  run  his  boats  from  the  one  tract,  could  it  be  contended  that 
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he  might  afterwards,  and  upon  his  own  motion,  by  virtue  of  any 
riofht  derived  to  him  through  the  grant,  remove  the  same  uppn  the 
other  tract,  and  thus,  although  other  lands  of  more  than  one  mile 
in  extent  might  intervene,  prevent  the  establishment  of  another 
ferry  within  one  mile  of  his  tracts?  Or,  if  the  land  upon  which 
his  ferry  had  been  established  had  been  entirely  swept  away^by 
the  waters  of  the  river,  was  this  grant  designed  to  operate  forever 
prospectively  in  favor  of  the  grantee  and  his  successors,  to  author- 
ize them  to  run  a  ferry  from  any  land  which  they  may  still  ac- 
quire? Does  the  whole  eastern  bank  of  the  Mississippi  river  op- 
posite the  city  of  St.  Louis,  for  ferry  purposes,  belong  to  these 
'complainants,  their  heirs  and  assigns  forever?  The  legislature 
must  confer  this  right  in  language  more  clear  and  unequivocal 
before  this  court  can  intend  it. 

Authorities  are  not  wanting  to  prove,  that  when  a  party  has 
his  option  to  set  up  his  franchise  at  one  place  or  another,  with  an 
exclusive  right  within  a  given  distance  of  either,  and  he  elects  his 
situation,  he  can  not  afterwards  remove  the  same,  althoucrh 
his  privilege  has  been  destroyed  without  fault  or  negligence  P  2331 
on  his  part,  to  the  other  place  where  he  might  have  chosen 
liis  location,  and  then  claim  the  exclusion  to  which  he  might,  had 
he  so  elected,  have  been  entitled  from  the  latter  place.  The  case 
of  The  Cayuga  Bridge  Company  v.  Magee,  reported  in  8th  Wen- 
dell, is  in  point,  and  if,  as  we  doubt  not,  the  principles  there  set- 
tled are  sound  law,  has  a  material  bearing  upon  the  question  here 
involved.  The  State  of  New  York,  by  act  of  their  legislature, 
granted  to  the  complainants  in  that  suit  a  charter  empowering 
thein  to  build  a  bridge  over  the  Cayuga  lake  or  outlet,  at  their 
option,  without  any  designation  of  the  place.  The  act  also  pro- 
hibited any  other  person  from  erecting  any  other  bridge  within 
three  miles  of  the  one  established  by  the  company.  They  built 
their  bridge  across  the  lake;  it  remained  for  some  years,  and  was 
swept  off  by  the  ice.  Under  the  impression  that  their  grant  was 
still  in  force,  and  operative  for  their  benefit,  and  that  their  right 
of  selection  of  location  still  remained,  they  constructed  a  second 
bridge  two  miles  north  of  the  former  one,  and  subsequently  under 
another  grant  amendatory  to  the  first,  which  conferred  upon  them 
all  the  privileges  enjo3'ed  by  them  under  the  original  charter,  they 
built  a  new  bridge  on  the  site  of  the  old  one,  which  had  been  car- 
ried off  by  the  ice,  and  under  this  state  of  facts  contended  that 
they  had  exclusive  right  extending  three  miles  from  each  of  their 
bridges  thus  erected.  The  court  held,  that  having  once  made 
their  location,  the  power  of  the  grant  was  spent;  that  their  right 
was  no  longer  ambulatory,  and  intimated  that  it  followed,  as  a 
consequence,  that  after  their  first  bridge  was  destroyed,  the  com- 
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panj  had  no  longer  the  right  to  rebuild  it  at  any  other  place  than 
the  one  iirst  selected;  and  held  distinctly,  that  if  that  right  did 
exist,  still  their  exclusive  privilege  could  extend  only  three 
miles  from  the  site  of  the  first  bridge  erected.  One  of  the  sena- 
tors, in  his  opinion  says:  "The  prohibition  attached  to  the  place 
where  the  bridge  was  built,  and  not  to  the  bridge  itself.  They 
surely  did  not  move  that  place  by  moving  the  location  or  site  of 
the  bridge,  and  unless  they  did^  the  exclusive  limits  must  remain 
the  same  in  extent  and  situation  as  they  were  before  the  construc- 
tion of  the  second  bridge." 
[*  234]  So  we  hold  in  the  present  case,  when  the  complainants 
here,  or  those  under  whom  they  claim,  had  once  set  up* 
their  franchise,  they  were  bound  by  their  location,  and  that,  in 
no  event,  could  their  limits  or  exclusive  right  extend  beyond  the 
lands  they  owned  at  the  time  of  such  location,  and  one  mile  on 
each  side  thereof.  Forasmuch,  then,  as  it  appears  by  the  com- 
plainants' bill  in  this  cause,  that  at  the  time  of  the  passage  of  the 
act  of  1819  before  referred  to,  neither  the  complainants  nor  their 
grantors  owned  any  land  upon  the  Mississippi  near  the  town  of 
Illinois,  upon  which  the  grant  could  operate,  the  court  are  of  opin- 
ion, that  had  it  not  been  for  the  supplemental  act  of  the  6th  day 
of  February,  1821,  the  complainants  could  not  exercise  any  exclu- 
sive rights  of  ferriage  at  the  place  before  referred  to.  The  fact 
that  Wiggins  himself  applied  to  the  legislature  at  this  time  for 
leave  to  remove  his  ferry  upon  any  lands  which  might  belong  to 
him,  although  by  no  means  conclusive,  furnishes  some  evidence 
that  his  understanding  of  the  contract  was,  that  his  franchise  was 
not  of  an  ambulatory  character.  The  preamble  of  that  act  recites, 
as  a  reason  for  such  removal,  that  "  since  the  establishment  of  the 
ferry  a  sand  bar  had  formed  opposite  to  said  ferry."  This  pream- 
ble properly  conies  in  to  aid  us  in  giving  construction  to  this,  as 
well  as  the  former  act,  with  reference  to  the  location  of  the  fran- 
chise. It  is  an  admission,  that  at  this  time  the  ferry  was  estab- 
lished at  a  certain  place,  and  that  a  sand  bar  had  been  formed 
opposite  thereto;  and  he,  his  heirs,  and  assigns  seek  the  permis- 
sion of  the  legislature  to  remove  it  "  upon  other  lands  which  may 
belong  to  him  or  them."  This  was  granted  under  the  same  priv- 
ileges prescribed  by  the  former  act,  and  Wiggins,  his  heirs,  and 
assigns  are  authorized  to  remove  the  ferry  upon  any  lands  near  the 
town  of  Illinois  which  may  belong  to  him  or  them. 

The  difference  in  the  language  here  employed,  and  that  made 
use  of  in  the  former  act,  does  not,  except  so  far  as  change  in  the 
location  is  concerned,  materially  change  the  nature  of  the  grantee's 
rights.     He,  his  heirs,  or  assigns  must   be  allowed  a  reasonable 
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time  after  the  passage  of  the  law  to  remove  the  ferry  upon  other 
lands,  which  he,  or  his  assigns  might  then  own,  or  his 
heirs  mig-lit,  in  the  contingency  of  his  death,  through  him  [*  2351 
inherit  before  the  reasonable  time  for  such  removal  had  tran- 
spired. We  must  either  give  the  act  this  construction,  or  deter- 
mine that  the  complainants'  rights  are  without  limit,  and  tlieir 
franchise  boundless  both  in  extent  and  time.  This  we  must  doubt 
at  least,  and  such  a  doubt,  if  well  founded,  determines  the  question 
in  favor  of  the  grantor,  the  sovereign  power. 

At  the  period  of  time  last  alluded  to,  Wiggins  had  sufficient 
title  to  the  Piggott  tract  of  one  hundred  acres,  claim  numbered 
•624,  upon  which  the  grant  could  operate,  and  the  act  gave  him 
the  exclusive  right  to  a  ferry  from  that  tract,  and  until  the  repeal 
of  the  second  section  of  the  act  of  1819,  a  like  exclusive  riHit  to 
one  mile  on  each  side  thereof. 

From  a  careful  investigation  of  the  whole  subject,  a  due  and 
proper  consideration  of  the  grant,  and  the  rules  of  construction 
applicable  to  the  same,  we  are  constrained  to  hold,  that  his  and 
his  successors'  rights  are  bounded  and  limited  here;  that  this  land 
constitutes  his  terminus,  the  boundary  which  circumscribes  his 
franchise,  and  that,  if  other  lands  subsequently  acquired  by  him 
or  them,  have  become  necessary  to  the  full  and  free  enjoyment  of 
the  same,  he  or  they  must  resort  to  the  legislature,  and  not  to  the 
courts  of  justice  for  an  extension  of  the  limits  of  the  same.  The 
defendants'  ferry  is  not  located  upon  this  tract.  It  does  not  inter- 
fere with  the  contract  between  the  State,  and  the  complainants  or 
their  grantors.  It  may  subtract  from  the  tolls  and  profits  wliich 
complainants  would  otherwise  receive  and  enjoy,  even  to  such  an 
extent  as  to  render  their  franchise  entirely  valueless,  but  does  not 
violate  or  impair  the  obligation  of  the  contract.  Suppose  that  the 
terminus  of  this  ferry  of  tlie  complainants  had  been  specifically 
defined  by  metes  and  bounds,  and  put  into  successful  and  profit- 
able operation,  would  any  one  doubt  the  right  or  power  of  the  leg- 
islature to  charter  a  company  to  build  a  bridge  immediately  ad- 
joining the  cor/jplainants'  landing  place,  upon  their  land,  on  mak- 
ing adequate  compensation  for  the  land  alone,  which,  by  the  supe- 
rior facilities  it  would  aftbrd,  would  totally  destroy  the  value 
of  the  ferry?  In  all  grants  or  contracts  of  this  sort,  made  [*  236] 
or  entered  into  by  a  sovereign  power,  this  right  is  a  nec- 
essaiy  reservation,  and  the  grantee  enters  into  the  contract  with 
this  implied  restriction  and  limitation.  Although  his  profits  may 
be  diminished,  his  legal  rights  are  not  impaired.  It  is  no  more  to 
be  implied  from  such  a  grant,  that  others  of  a  similar  character 
will  not  be  made,  which  may  indirectly  interfere  with  the  profits 
of  the  first,  than  it  is  to  be  inferred,  when  the  United  States  grant 
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a  tract  of  land  an  the  Mississippi  river  to  one  who  purchased  with 
a  view  of  furuisliing  steamboat  fuel  from  the  same,  that  no  other 
grant  of  land  in  the  same  vicinity  should  be  made,  whereby  the 
second  purchaser  might  interfere  with  the  intended  speculation  or 
business  of  the  lirst.  In  such  case,  like  the  present,  the  tirst 
grantee  might  be  materially  injured,  but  it  would  be  an  injury 
without  remedy. 

It  is  contended  by  complainants' counsel,  that  the  act  of  the  leg- 
islature of  this  State  of  the  2d  of  March,  1839,  is  repugnant  to  the 
lirst  clause  of  the  tenth  section  of  the  lirst  article  of  the  constitu- 
tion of  the  United  States,  which  prohibits  the  States  from  passing 
any  laws  impairing  the  obligation  of  contracts;  and  also  to  the 
eleventh  section  of  the  eighth  article  of  the  constitution  of  this 
State,  which  provides  that  "  no  man's  property  shall  be  taken  or 
applied  to  public  use  without  the  consent  of  his  representatives  in 
the  general  assembly,  nor  without  just  compensation  being  made 
him."  We  have  already  seen  that  the  establishment  of  defendants' 
ferry,  either  with  or  without  the  act  of  the  legislature  of  this  State 
authorizing  the  same,  does  not  impair  the  obligation  of  any  con- 
tract between  the  State  and  these  complainants.  It  remains  to  be 
determined,  whether  any  of  the  provisions  of  the  act  before  re- 
ferred to  are  opposed  to  the  provisions  of  the  constitution  of  this 
State  above  recited;  and  if,  in  any  respect,  they  should  be  found 
to  be  in  conflict  therewith,  either  in  terms,  or  in  the  use  to  which 
they  have  been  applied,  the  complainants  have  sought  their  appro- 
priate remedy  against  their  operation.  By  this  act  certain  persons 
are  appointed  commissioners  to  locate  a  road   and  ferry  landing 

between  Cahokia  creek  and  the  Mississippi  river,  three 
["'^  2371  hundred  feet  in  width  on   the  most  eligible  ground  for 

that  purpose.  They  are  to  report  the  same,  when  located, 
to  the  clerk  of  the  county  commissioners' court  of  St.  Clair  county, 
and  the  same,  when  so  located,  is  to  be  and  remain  a  public  high- 
way forever.  The  land  is  to  be  condemned  and  the  amount  of 
damages  paid  to  the  owner  out  of  the  funds  of  the  county  of  St. 
Clair,  and  after  the  damages  are  paid,  the  county  commissioners' 
court,  by  their  agent  or  otherwise,  are  authorized  to  enter  upon  the 
same  and  establish  their  ferry  across  the  Mississippi  river;  to  carry 
on  the  ferry  themselves,  or  to  lease  it  for  a  period  not  exceeding 
five  years  at  a  time.  The  act  further  provides,  that  these  damages 
shall  be  ascertained  by  a  jury  of  disinterested  men,  to  be  sum- 
moned by  the  sheriff  of  the  county  of  St.  Clair,  and  for  an  a]:>peal 
from  tlieir  verdict,  in  case  either  party  shall  be  dissatisfied  there- 
with, to  the  circuit  court  of  the  said  county. 

This  is  the  substance  of  the  act.     It  directs  private  property  to 
be  taken  for  a  public  use,  and  not  a  private  one.     It  is  only  the 
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exercise  of  such  power  as  the  legislature  of  all  the  States  of  this 
Union  have  heretofore  assumed  the  right  to  exercise,  whenever,  in 
their  opinion,  the  public  good  required  it.  It  authorizes  the  loca- 
tion of  a  road  and  ferry  landing,  not  at  any  particular,  but  at  the 
most  eligible  point,  in  the  discretion  of  the  commissioners  ap- 
pointed to  select  the  same.  It  provides  a  just  compensation  for 
the  payment  of  such  damages  as  the  owner  may  sustain,  and  makes 
the  payment  of  those  damages  a  condition  precedent  to  the  right 
to  occupy  the  same  by  the  defendants.  The  place  selected,  as  has 
before  been  shown,  did  not  interfere  with  the  terminus  of  the 
complainants'  ferry,  and  consequently  they  can  have  no  damages 
on  account  of  deduction  from  their  tolls,  or  other  merely  conse- 
quential injury.  The  damages  were  assessed  and  paid,  or  what  is 
equivalent  thereto,  were  tendered  on  the  nineteenth  day  of  July, 
18-42;  and  it  nowhere  appears  from  the  complainants'  bill,  that 
the  defendants  entered  upon  the  land  previous  to  the  time  of  the 
tender  of  the  money  due  for  the  damages  so  assessed.  In  fact,  the 
lease  to  Harrison,  which  is  referred  to  and  made  an  ex- 
hibit in  the  bill,  and  which  bears  date  on  the  sixteenth  [*  238] 
day  of  January,  1844,  tends  strongly  to  prove  tliat  posses- 
sion was  not  taken  of  the  road  and  ferry  landing  until  this  time, 
which  was  long  after  the  money  for  the  damages  had  been  tendered 
by  the  defendants. 

It  is  intimated,  if  not  directly  averred,  in  the  complainants'  bill, 
that  the  public  convenience  does  not  require  at  this  place  three 
hundred  feet  in  width  for  a  road,  and  that  the  soil,  which  the  same 
passes  over,  is  appropriated  to  private  and  not  to  public  purposes. 
Tliis  certainly,  if  true,  could  not  make  the  law  itself  unconstitu- 
tional. Whether  private  property,  and  if  so,  how  much  shall  be 
taken  for  the  public  use,  is  a  matter  which,  of  necessity,  must  rest 
in  the  discretion  of  the  legislature.  To  determine  these  questions, 
it  is  the  sovereign  power.  No  appeal  from  or  review  of  its  judg- 
ment can  be  had.  The  power  may  be  sometimes  injuriously  or  op- 
pressively exercised,  but  this  can  be  no  argument  against  its 
existence.  So  lonsc  as  the  leirislature  confines  itself  within  the  lim- 
its  of  the  constitution,  and  provides  a  just  compensation  for  pri- 
vate property  which  is  deemed  essential  to  the  public  use,  the  party 
whose  property  is  taken  is  remediless,  unless  he  can  convince 
them  that  justi(?e  and  good  faith  should  induce  them  to  retrace  their 
steps. 

Could  the  idea  be  for  a  moment  entertained,  that  if  the  legisla- 
ture should  provide  by  law  that  a  certain  public  road  should  be 
laid  out  and  opened  six  rods  wide,  that  a  court  of  equity  could  in- 
terfere in  favor  of  the  owner  of  the  land  over  which  it  passed,  be- 
cause it  might  be  alleged  that  four  rods  in  width  was  amply  sufB- 
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cieiit  for  public  benefit  and  accommodations?  The  charge  in  tlie 
bill,  that  the  defendants  are  appropriating  the  land  over  which  this 
road  passes,  to  their  private  purposes — if  for  the  purposes  of  this 
suit  the  court  could  notice  it — is  of  too  vague  and  uncertain  a  char- 
acter on  which  to  found  a  decree  for  their  relief.  The  soil,  the 
freehold  is  still  theirs.  The  defendants  can  only  use  it  for  a  road 
and  ferry  landing.  For  aught  that  appears  to  the  court,  the  com- 
plainants have  an  adequate  remedy  at  law  for  any  improper  use  to 
which  it  may  be  appropriated. 

On  account  of  the  importance  of  the  questions,  and 
[*  239]  the  magnitude  of  the  interests  involved,  the  court  have  ex- 
amined this  case  with  much  care.  We  have  endeavored 
to  orather  the  intention  of  the  legislature  from  the  words  of  the  en- 
actments.  We  hav^e  deemed  it  the  only  rule  which  we  could  safe- 
ly and  legally  adopt  in.  their  interpretation.  We  have  not  felt 
ourselves  at  liberty  to  travel  back  to  the  period  of  time  when  these 
events  occurred,  and  make  use  of  our  own,  or  others'  knowledge 
of  facts  and  circumstances  co-temporary  with  the  grant,  and  thus 
attempt  to  determine,  by  matters  not  in  the  record  or  the  law, 
what  was  the  real  intention  of  the  legislature,  contrary  to  the  spir- 
it and  meaning  of  the  language  emploj^ed  by  them.  We  have  en- 
deavored not  to  make  the  law,  but  decide  it  as  it  is;  and  although 
hasty  and  inconsiderate  legislation  may  sometimes  render  it  diffi- 
cult to  ascertain  the  true  interpretation  of  the  whole  of  a  particular 
act,  yet,  if,  in  construing  public  grants,  we  adhere  to  the  sound 
principles  recognized  by  the  most  approved  authorities,  that  in 
doubtful  cases  the  words  are  to  be  taken  and  understood  as  oper- 
ating most  strongly  against  the  grantee,  and  in  favor  of  the  public, 
we  shall  seldom  do  injustice  to  the  people,  or  the  parties  litigant. 
The  court  are  of  opinion,  that  in  the  decree  of  the  circuit  court 
dissolving  the  injunction  and  dismissing  the  complainants'  bill, 
there  is  no  error.     The  decree  is,  therefore  affirmed  with  costs. 

Decree  afflnaed. 

After  the  foregoing  oj^inion  was  delivered,  D.  J.  Bakek,  coun- 
sel for  the  appellants,  moved  the  court  to  grant  a  certificate  that 
the  validity  of  a  statute  of  this  State  was  drawn  in  question,  speci- 
fying the  same,  on  the  ground  of  its  repugnancy  to  the  constitu- 
tion of  the  United  States,  and  that  the  decision  of  the  court  was  in 
favor  of  the  validity  of  such  statute. 

L.  Trumbull,  and  J.  Gillespie,  for  the  appellees,  resisted  the 
motion,  and  submitted  the  following  views:     "The  coun- 
[*  240j  sel  for  the  said  appellees,  object  to  the  granting  of  a  certifi- 
cate in  this  (;ase  as  prayed  for  by  the  said  com]->lainants, 
and  assign  as  a  reason,  that  the  Supreme  court  of  the  United  States 
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lias  no  jurisdiction  hereof,  and  defendants  say,  that  in  order  to  in- 
vest the  said  Supreme  court  of  the  United  States  with  jurisdiction 
in  a  case,  wherein  has  been  drawn  in  question  in  the  State  court 
the  validity  of  an  act  of  the  legislature  of  a  State  on  account  of  its 
repugnancy  to  the  constitution  of  the  United  States,  and  the  de- 
cision of  the  State  court  has  been  in  favor  of  the  validity  of  such 
act,  the  validity  or  invalidity  must  have  been  the  principal  or 
material  question  in  the  case,  and  one  in  which,  if  the  State  court 
did  not  affirm  the  validity  of  the  act  of  the  legislature,  the  decision 
would  nothave  been  as  it  was.  In  support  of  these  views,  we  refer  to 
Conklin's  Treatise,  22;  10  Peters,  368;  12  do.  66;  13  do.  157;  15 
do.  18. 

"  In  this  case,  we  insist  that  the  question  whether  the  act  of  the 
legislature  of  1839  was  valid  or  not,  was  purely  immaterial.  The 
material  points  and  questions  decided  in  this  case  were,  lirst,  that 
Wiggins  not  having  title  to  any  land  opposite  the  city  of  St.  Louis 
at  the  date  of  the  passage  of  the  act  of  1819,  had  nothing  upon 
which  his  grant  could  operate,  and  consequently  that  he  acquired 
no  rights  under  that  act;  but  having  acquired  title  to  the  Piggott 
tract  at  the  date  of  the  act  of  1821,  the  grant  of  the  ferry  franchise 
under  that  act  was  a  contract  which  would  not  be  directly  or  indi- 
rectly impaired,  affirming  in  part  what  the  appellants  insisted  upon; 
that  the  appellees  not  having  established  or  attempted  to  establish 
a  ferry  upon  any  land  owned  by  Wiggins  at  the  date  of  the  pass- 
age of  the  act  of  1821,  and  upon  or  from  which  only  he  could  pre- 
tend to  have  an  exclusive  right  to  ferry,  they  have  not  interfered 
with  his  riglits.  The  only  material  proposition  then  before  the 
court,  which  was  decided  against  appellants,  was  the  question  of 
what  title  Wiggins  had  at  the  date  of  the  acts  of  1819  and  1821, 
respectively.  The  otiier  material  question  in  the  case  was,  wheth- 
er the  grant  of  the  ferry  franchise,  under  the  act  of  1819  or  1821, 
was  or  was  not  a  contract,  and  could  or  could  not  be  impaired, 
and  was  decided  in  favor  of  appellants,  in  terms  as  strong 
as  they  insisted  upon  themselves.  If  the  decision  would  [*  241] 
justify  the  conclusion,  that  neither  Wiggins  or  his  assigns 
had  any  exclusive  riglit  to  ferry  from  the  Codaire  tract,  it  follows 
tliat  the  act  of  1839"  was  not  necessary  to  authorize  the  appellees 
to  establish  their  ferry.  They  might  have  established  it  without 
any  legislative  sanction,  and  if  this  conclusion  is  correct,  then  there 
was  no  affirmance  or  disaffirmance  of  the  validity  of  the  act  of 
1839,  in  respect  to  its  impairing  the  obligation  of  a  contract;  or 
if  there  was  an  affirmance  of  its  validity,  that  decision  was  entire- 
ly immaterial  if  the  appellees  could  have  done  without  its  sanc- 
tion, what  they  are  obliged  to  have  done  under  it." 
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The  court  directed  the  following  order  to  be  entered  upon  the 
records: 

*'  It  is  ordered  by  the  court,  that  it  be  certified  in  this  case,  that 
there  was  drawn  in  question  the  validity  of  the  statute  of  the  State 
of  Illinois,  entitled  "An  act  to  authorize  St.  Clair  county  to  es- 
tablish a  ferry  across  the  Mississippi  river,"  approved  March  2, 
1839,  on  the  ground  that  it  was  repugnant  to  the  constitution  of 
the  United  States,  and  that  the  decision  of  the  court  was  in  favor 
of  the  validity  of  said  statute. 


The  City  of  Springfield  v.  Horace  Hickox  et  al. 
Error  to  Sangamon. 

1.  Set  off — city  order  against  city  demand.  An  order  drawn  by  the  mayor 
of  a  city  on  its  treasurer,  commonly  called  a  city  order,  is  a  proper  subject  of  set 
otr  in  a  suit  brought  by  such  city  against  the  holder  of  the  order,  if  the  nature 
of  the  action  will  admit  of  a  set  off. 

2.  Sasie — same — demand.  In  an  action  of  debt  by  a  city  to  recover  a  penalty 
accruing  under  an  ordinance,  the  defendants  filed,  by  way  of  set  off,  a  city  or- 
der drawn  by  the  mayor  upon  the  treasurer:  Held  to  be  a  proper  subject  of  set 
off,  and  that  a  prior  demand  on  the  treasurer  was  not  necessary  to  charge  the 
city  upon  such  order,  (a) 

This  was  an  action  originally  brought  before  the  mayor  of  the 
city  of  Springfield  to  recover  the  sum  of  twelve  dollars  of 
[^  242]  the  defendants  for  a  debt  incurred  as  a  penalty  under  an 
ordinance  of  the  city  requiring  licenses  to  be  taken  out  by 
merchants,  etc.  The  case  was  taken  by  appeal  into  the  Sangamon 
circuit  court,  and  there  heard  before  the  Hon.  Samuel  H.  Treat, 
at  the  November  term,  1844.  The  defendants  having  filed  and 
proved  a  set  ofi",  the  court  rendered  a  judgment  in  their  favor  for 
$38,  and  costs. 

W.  I.  Ferguson,  for  the  plaintiff  in  error,  made  tlie  following 
points:  1.  The  order  filed  in  offset  is  similar  to  an  inland  bill  of 
exchange,  and  the  same  steps  are  necessary  to  charge  the  parties. 
8  Johns.  Cases,  5. 

The  same  proof  is  requisite  in  offering  a  set  off,  as  in  maintain- 
ing a  suit  on  the  same  matter.     10  Wend.  304. 

The  defendants,  by  their  own  act,  have  admitted  the  necessity 
of  a  demand,  having  made  a  demand  after  the  commencement  of 
the  suit,  their  claim  not  being  due  when  suit  was  instituted.  9 
Johns.  121;  6  Cowen,  484. 

2.  It  was  necessary  for  the  defendants  to  show,  that  they  were 

{a')  For  statute  controlling  set  off,  S.  and  C.'s  Stats,  p.  1791;  Cothran's 
see  11.  S.  1874,  Pkactice,  ch.  110,  §  29 ;       Stals.  (18S5)  p.  1097. 
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the  legal  holders  of  the  order  at  the  commencement  of  the  suit. 
Thej  should  also  show  when  it  was  assigned  to  them.  2  Johns. 
276;  19  do.  324. 

3.  It  was  incumbent  on  the  defendants  to  prove  that  there  were 
unappropriated  moneys  in  the  city  treasury.  2  Lord  Raym.  1361; 
1  Ala.  173;  3  Wilson,  207. 

J.  A.  McDouGALL,  for  the  defendant^  in  error,  in  relation  to  the 
first  point  made  by  the  counsel  for  the  plaintifl"  in  error,  cited 
Ivaskaskia  Bridge  Co.  v.  Shannon,  1  Oilman,  15. 

The  demand,  if  necessary,  was  seasonably  made.  The  defend- 
ants had  a  right  of  action  on  the  order  at  ti.e  time  of  the  first  trial. 

As  to  the  second  point  of  connsel;  the  order  is  of  a  date  anterior 
to  the  commencement  of  the  suit.  The  presumption  of  law  is, 
tliat  the  assignment,  when  made  in  blank,  was  made  before  due. 

As  to  the  third  point;  the  defendants  were  not  required  to  prove 
unappropriated  moneys  in  the  treasury  of  the  city. 

A.  Lincoln,  in  conclusion  for  the  plaintiff  in  error,  cited  ['"  243] 
Kaskaskia  Bridge  Co.  v.  Shannon,  1  Gilman,  15,  to  show 
the  necessity  of  a  demand. 

Nothing  can  be  set  off  at  the  trial,  which  was  not  a  subject  of 
set  off  at  the  time  the  suit  was  commenced.  Kelly  v.  Garrett,  1 
Gilman,  649. 

Purple,  J.*  This  suit  was  originally  instituted  by  the  plain- 
tiff in  error  against  the  defendants  in  error,  before  the  mayor  of 
the  city  of  Springfield,  to  recover  the  sum  of  twelve  dollars,  for  a 
debt  incurred  by  the  defendants  as  a  penalty  for  the  violation  of 
certain  ordinances  of  the  city  requiring  all  merchants,  retailers, 
grocers,  etc.,  to  procure  annually  from  the  city  counsel  a  license, 
in  default  of  which  the  party  is  made  liable  to  the  penalty  of  twelve 
dollars,  to  be  collected  by  action  before  the  mayor. 

The  summons  was  issued  by  the  mayor  on  the  twenty-second 
day  of  August,  1844,  and  returnable  on  the  twenty-ninth.  Upon 
the  hearing,  the  mayor  gave  judgment  for  the  plaintiff,  and  the 
defendants  appealed. 

Upon  the  trial  before  the  mayor,  and  also  in  the  circuit  court, 
the  defendants  offered  in  evidence  the  following  instrument,  com- 
monly called  a  city  order,  as  a  set  off  to  the  plaintiff's  claim,  and 
contended  that  judgment  should  be  rendered  in  his  favor  for  the 
balance,  deducting  said  plaintiff's  demand. 

"  §50.     Receivable  for  taxes  on  real  estate  and  personal  property. 

City  of  Springfield,  Ills.,  Feb'y  21,  1846. 

The  treasurer  of  the  city  of  Springfield  will  pay  Y.  Hickox,  or 
order,  the  sum  of  fifty  dollars  and cents,  with  six  per  cent. 

*  Wilson,  C.  J.,  did  not  sit  in  this  case. 
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interest  per  annum  from  date  until  paid,  out  of  any  unappropriated 
monies  in  the  treasury,  being  in  accordance  with  a  resohition  of 
the  city  councih 

Andrew  McCormick,  Mayor. 
James  C.  Conkling,  Clerk  City  Council." 

Indorsed,  "  pay  to  Hickox  &  Brothers,         Y.  Hickox." 

r*  244]  The  bill  of  exceptions  shows,  that  on  the  trial  in  the  cir- 
cuit court,  w^hich,  by  consent,  was  without  a  jury,  the 
plaintiff  produced  and  proved  the  charter  of  the  city  of  Springfield, 
and  the  ordinances  of  the  city  council  imposing  the  penalty  for  the 
recovery  of  which  suit  had  been  instituted.  Defendants  admitted, 
that  at  the  commencement  of  the  suit  they  Avere  trading  as  mer- 
chants in  the  city  of  Springfield,  and  had  not  taken  out  a  license, 
and  that  the  ordinances  before  mentioned  had  been  regularly  pub- 
lished according  to  the  charter. 

Defendants  then  proved,  that  on  the  twenty-eighth  day  of  Au- 
gust, A.  D.  1844,  they  presented  the  order  before  set  out  to  the 
treasurer  of  the  city  for  payment,  which  was  refused,  there  being 
no  funds  in  the  treasury,  and  proved  by  the  city  treasurer  that 
there  was  not  then,  and  had  not  been  for  some  time  previous,  any 
funds  in  the  treasury,  either  appropriated  or  otherwise. 

The  plaintiff  then  read  in  evidence  from  the  city  record  the  fol- 
lowing resolution: 

"  And  be  it  further  resolved,  that  all  orders  issued  for  the  pur- 
poses aforesaid,  shall,  at  all  times,  be  received  by  the  city  for  the 
personal  property  and  real  estate  tax  due  said  city;"  and  oftered 
to  prove,  that  at  the  time  of  its  passage,  the  council  understood 
that  this  resolution  made  the  orders  issued  under  it,  of  which  the 
$50  order  produced  by  the  defendants  was  one,  receivable  only  in 
payment  of  taxes  assessed  on  real  and  personal  property;  and  that 
V.  Hickox  was  one  of  the  firm  of  Hickox  &  Brothers,  and  knew 
of  this  resolution  and  the  construction  of  the  council  upon  it  before 
he  received  the  same.  The  court  rejected  the  evidence,  and  the 
plaintift'  excepted. 

Judgment  was  then  rendered  for  the  defendants  for  $38  and 
costs;  the  plaintiff  appealed  to  this  court,  and  now  assigns  for  error: 

1.  The  admission  of  the  city  order  in  evidence; 

2.  The  exclusion  of  plaintiff 's  testimony  as  offered;  and 

3.  The  rendition  of  judgment  for  the  defendants. 

In  my  judgment,  the  evidence  offered  by  the  plaintiff 

P  2451  below  to  prove  that  tlie  order  was  not  what  on  its  face  it 

really  purported  to  be,  was  properly  rejected. 

The  resolution  of  the  city  council,  if  of  any  force,  could  not 

operate  to  vary  the  terms  or  conditions  of  this  instrument.     It  was 
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issued  by  the  city  as  evidence  of  a  debt  due  to  the  payee  from  the 
city,  payable  out  of  any  unappropriated  funds  in  the  treasury;  and 
it  can  scarcely  be  contended  that  because  the  city  council  provide, 
by  resolution,  that  it  may  be  receivable  in  payment  of  taxes  on 
real  and  personal  estate,  the  person  to  whom  the  same  is  made  pay- 
able, or  his  assigns,  who,  possibly,  might  have  no  taxes  to  pay, 
would  not  have  the  right  to  demand  the  payment  thereof  in  money, 
according  to  the  tenor  of  the  obligation.  And,  with  stronger  rea- 
son, a  construction  of  a  resolution  of  the  city  council,  although 
known  to  the  defendants  at  the  time  they  received  the  order,  di- 
rectly at  variance  with  the  legal  import  of  the  resolution  itself,  and 
which  tends  to  vary  the  terms  and  obligation  of  a  written  instru- 
ment, cannot  be  permitted  to  prevail. 

But  the  material  point  in  this  case  is  presented  by  the  first  and 
third  assignments  of  errors:  whether  the  order,  under  the  circum- 
B-tances,  could  properly  be  the  subject  of  a  set  off.  This  question 
involves  the  consideration  of  the  nature  and  character  of  the  instru- 
ment, and  the  remedy  which  the  payee,  or  his  assignee,  may  have 
against  the  parties  to  the  same. 

The  instrument  sought  to  be  set  off  in  this  case,  is  an  order 
drawn  by  the  mayor  of  the  city  on  the  treasurer  of  the  city  in  favor 
of  Y.  Hickox,  and  by  him  assigned  to  the  defendants. 

The  third  section  of  the  act  of  March  4,  A.  B.  1843  (session 
laM's,  page  67),  makes  orders  of  this  description  negotiable  and 
payable  to  the  assignee  of  the  person  in  whose  favor  they  are  drawn. 
In  the  absence  of  proof  to  the  contrary,  the  presumption  of  law  is, 
that  it  was  indorsed  to  the  defendants  on  the  day  of  its  date.  In 
form  and  character  it  is  somewhat  assimilated  to  bills  of  exchange, 
and  is  probably  subject  to  some  of  the  rules  which  govern 
the  liability  of  the  parties  to  such  bills.  Although  upon  [*  246] 
its  face  it  purports  to  be  a  bill  drawn  by  the  mayor  on  the 
treasurer  of  the  city,  yet,  in  legal  contemplation,  it  is  drawn  by  the 
city  on  the  city.  The  mayor  and  treasurer  acting  only  as  agents 
appointed  by  the  principal,  the  one  to  issue  the  evidence  of  in- 
debtedness, and  the  other  to  make  the  payment  at  the  place,  and  in 
the  manner  directed,  and  appointed  by  the  principal.  Neither  the 
mayor  or  the  treasurer  are  personally  responsible  for  the  money. 
The  whole, — the  making,  acceptance  and  payment  is  the  act  of  the 
city  only. 

It  is  neither  necessary  nor  proper  that  the  treasurer,  who  is 
nominally  the  drawee,  should  accept  the  bill.  The  city  is  the 
drawer  and  acceptor  also.  By  the  mere  act  of  drawing  it  accepts. 
The  draft  is  legally  on  itself.  The  officers  are  only  a  portion  of 
the  machinery  of  a  political  corporation,  created  by  the  corpora- 
tion itself,  to  aid  in  transacting  its  business  with  accuracy  and 
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facility.  So  far  as  the  payee  is  concerned,  the  city  in  its  corporate 
capacity  is  alone  responsible  for  the  payment  of  the  order,  and  the 
treasury  is  the  place  where  it  agrees  that  the  money  shall  be  paid. 
Let  us  see  what  is  the  object  of  such  presentment  and  demand,  in 
cases  of  ordinary  bills  of  exchange. 

"  The  reason,"  says  Chitty,  in  his  treatise  on  bills  of  exchange, 
"why  the  law  in  general  requires  the  holder  to  give  prompt  notice 
of  non-payment  by  the  drawee  of  a  bill  or  maker  of  a  note  is,  that 
the  drawer  of  a  bill  and  endorser  of  a  note  may,  by  such  notice, 
be  enabled  forthwith  to  withdraw  his  efiects  from  the  hands  of  the 
drawee  or  maker,  or  to  stop  those  about  to  be  delivered  to  him, 
and  to  suspend  any  further  credit,  and  that  the  drawer  and  in- 
dorser  respectively  take  the  necessary  prompt  measures  against  all 
parties  liable  to  them,  to  enforce  payment;  and  if  such  prompt 
notice  be  delayed,  it  is  a  presumption  of  law  that  the  drawer  and 
indorsers  have  been  prejudiced." 

These  are  the  reasons  given  in  the  law,  why  notice  to  such  par- 
ties to  a  bill  as  might  be  prejudiced  by  the  delay  of  the  holder  to 
present  the  same  for  payment  or  acceptance,  is  required. 
[*  247]  This  presentation  and  demand  must  be  made  at  the  ma- 
turity of  the  bill  or  note,  and  due  notice  given;  otherwise 
the  drawer  or  indorser  of  a  bill,  or  the  indorser  of  a  note  would 
be  discharged.  So  far  as  they  are  concerned,  this  presentment  and 
notice  is  a  condition  precedent  to  a  right  of  action  by  the  holder. 
But  if  there  is  any  authority  to  show  that  the  maker  of  a  note,  or 
the  acceptor  of  a  bill  of  exchange  are,  in  any  manner,  legally  pre- 
judiced or  released  on  account  of  a  failure  to  demand  payment,  or 
to  give  notice  to  other  parties;  or  that  such  maker  of  a  note,  or 
acceptor  of  a  bill  can  object  that  paymeut  was  not  demanded  be- 
fore suit  brought,  I  have  not  been  able  to  find  it.  In  law,  they 
are  placed  precisely  on  the  same  footing.  They  are  principal 
debtors,  originally  liable,  while  the  liability  of  drawers  and  in- 
dorsers depend  upon  the  conduct  and  vigilance  of  the  holder.  There 
is,  it  is  true,  some  loose  doctrine  in  Chitty  on  Bills,  p.  353-5,  to 
the  effect  that  it  seems  that  a  party  entitled  to  the  money  due  him 
upon  a  bill  of  exchange  can  not,  by  the  custom  of  merchants,  in- 
sist upon  payment  even  by  the  acceptor,  wirhout  presenting  the 
bill  and  offering  to  deliver  it  up.  This  is,  however,  questioned  in 
page  359  of  the  same  book,  where  it  is  said,  "  that  the  acceptor, 
or  maker  of  a  note  can  not  resist  an  action  on  account  of  neglect 
to  present  the  instrument  at  the  precise  time  when  due,  or  of  an 
indulgence  to  any  of  the  parties,  and  on  the  above  mentioned  prin- 
ciple, that  an  action  is,  of  itself,  a  sufficient  demand  of  payment, 
it  has  been  decided  that  the  acceptor,  or  maker  of  a  note  can  not 
set  up  as  a  defence,  the  want  of  presentment  to  them   before  the 
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commencement  of  the  action,  although  the  instrument  be  payable 
on  demand." 

Even  if  such  presentment  and  demand  were  necessary  in  actions 
against  acceptors  and  drawers,  all  the  American  decisions  concur 
in  admitting  and  establishing  the  principle,  that  this  necessity  can 
not  exist,  except  in  cases  where  the  action  is  upon  the  instrument 
itself;  and  that  if  the  declaration  contains  a  count  for  money  had 
and  received,  or  upon  an  account  stated,  the  note  or  bill  may,  as 
evidence  of  indebtedness,  be  given  in  evidence  under  such  counts. 
In  every  ease,  where  by  law  a  demand  is  necessary,  such 
demand  must  be  specially  alleged  in  the  declaration,  and  P  248] 
proved  upon  the  trial.  Under  the  common  money  counts, 
or  upon  an  account  stated,  no  such  special  allegation  or  proof  is 
requisite. 

In  the  case  of  Grant  v.  Yaucjlin^  3  Burrows,  1516,  Lord  Mans- 
field held,  that  a  note  payable  to  bearer,  which  had  been  lost  and 
came  to  the  plaintiff's  hands  in  the  usual  course  of  business,  might 
be  given  in  evidence  under  the  count  for  money  had  and  received. 

In  Penn  v.  Flack  dc  Cooley,  3  Gill.  &  Johns.  369,  it  is  decided, 
that  the  indorsee  of  the  payee  of  a  negotiable  note  could  maintain 
the  action  for  money  had  and  received  against  the  maker 'of  the 
note  upon  proof  of  the  note  and  indorsement;  and  the  same  ques- 
tion has  been  repeatedly  settled  in  the  United  States,  in  the  cases 
of  Paige's  lidrri'rs  v.  The  Bank  of  Alex' a,  5  Peters'  Cond.  R.  222; 
Rockfellow  v.  Rohinson,  17  Wend.  206;  Prince  v.  Crofts,  12 
Johns.  90;  Elsivorth  v.  Briien,  11  Pick.  316.  And  m  Raborg  v. 
Peyton,  4  Peters'  Cond.  R.  175,  it  is  stated,  that  "in  point  of  law, 
every  subsequent  holder,  in  respect  to  the  acceptor  of  a  bill  and 
the  maker  of  a  note,  stands  in  the  same  predicament  as  the  payee. 
An  acceptance  is  as  much  evidence  of  money  had  and  received  by 
the  acceptor  to  the  use  of  such  holder,  and  of  money  paid  by  such 
hoUler  for  the  use  of  the  acceptor,  as  if  he  were  payee." 

The  same  doctrine  is  re-affirmed  in  the  case  of  the  Kaskaskia 
Bridge  Company  v.  Shannon,  1  Gilman,  15. 

In  that  case,  the  court  remark:  "Had  the  plaintiff  below  de- 
clared on  an  account  stated  instead  of  the  instrument  itself,  this 
draft,  under  the  circumstances  of  the  case,  might  have  been  given 
in  evidence  of  settlement."  Testing  this  case  by  the  rule  thus 
laid  down  by  this  court,  the  ruling  of  the  circuit  court  in  admitting 
tlie  evidence  was  right.  Here  was  an  order  drawn  by  the  Kaskas- 
kia Bridge  Company  on  their  treasurer,  and  the  action  was  brought 
on  the  order  alone;  the  declaration  contained  no  count  upon  an 
account  stated,  nor  for  money  had  and  received.  If  these  counts 
had  been  added,  then,  by  the  decision  there  made,  the  ac- 
tion could    have  been    sustained.     When  a  party    seeks  [*  249] 
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.to  set  off  a  demand,  if  in  any  shape  it  could  be  the  subject 
of  a  set  off",  he  may  avail  himself  of  the  benefit  of  all  the  counts, 
or  causes  of  action  under  which  he  could,  by  any  manner  of  means, 
have  given  it  in  evidence,  had  suit  been  brought  by  him  to  recover 
the  same  sum  of  money.  In  short,  if  it  is  a  claim  or  demand 
which,  within  the  meaning  of  our  statute,  he  could  sue  for  in  debt 
or  assumpsit,  he  can  set  it  off  against  any  claim  or  demand  of  a 
similar  character  for  which  he  is  liable  to  be  sued. 

It  is  true,  that  in  the  case  last  referred  to,  where  the  declaration 
was  upon  the  order  or  bill  alone,  a  demand  upon  the  treasurer  who 
was  the  drawee  was  held  necessary  even  though  it  seems  to  have 
been  admitted  that,  in  legal  contemplation,  the  drawer  and  drawee 
were  the  same — the  Kaskaskia  Bridge  Company, 

In  the  present  case,  I  regard  the  instrument  sought  to  be  set  oft' 
as  furnishing  evidence  of  indebtedness  to  that  amount  from  the 
plaintiff  to  the  defendants,  and  of  a  promise  to  pay  that  sum.  The 
order  itself  is  not  the  debt.  In  any  light  it  can  be  viewed,  it  is 
but  evidence  of  it.  The  debt  existed  before  it  was  drawn,  and  is 
by  no  means  extinguished,  or  the  defendants'  right  to  payment 
postponed  bv  the  operation.  The  plaintiff"  is  both  drawer  and  ac- 
ceptor, and  admitting  that  the  reasonable  inference  from  the  con- 
tract is,  that  the  agreement  is  to  pay  the  same  at  the  city  treasury, 
still  no  demand  on  the  treasurer  is  required  to  enable  the  defend- 
ants to  sue  for,  or  set  off'  this  claim,  any  more  than  in  the  case  of 
a  suit  against  the  maker  of  a  promissory  note  payable  at  a  partic- 
ular place.  In  the  case  of  a  promissory  note  or  bill  of  exchange, 
payable  at  a  bank,  or  other  place  specified,  the  authorities,  so  far 
as  I  have  been  able  to  examine  them,  all  concur  that  ic  is  unneces- 
sai'y,  in  order  to  charge  the  maker  of  the  note,  or  the  acceptor  of 
the  Ibill,  that  the  holder  should  attend  at  the  bank,  or  other  place 
on  the  day  of  payment,  or  at  any  other  time  before  or  after,  to  de- 
mand such  payment  of  the  maker,  or  acceptor,  before  he  can  main- 
tain an  action  against  them  for  the  same.  They  are  the 
r*  250]  principal  debtors,  and  it  is  their  business  to  have  the 
money  ready  at  the  place  on  the  day  and  time  appointed 
for  the  payment,  and  if  the  plaintiff  is  not  there  to  receive  the 
money,  the  defendant,  if  sued,  must  plead  this  offer  of  payment 
by  way  of  defence,  and  by  tendering  the  money  in  court,  he  may  re- 
lieve himself  against  costs 

"  The  acceptor  of  a  bill  stands  in  the  same  relation  to  the  drawee, 
as  the  maker  of  a  note  does  to  the  payee.  The  acceptor  is  the 
principal  debtor,  precisely  like  the  maker  of  a  note.  The  liability 
of  the  acceptor  grows  out  of,  and  is  to  be  determined  by  the  terms 
of  his  acceptance.  The  liability  of  the  maker  of  a  note  grows  out  of, 
and  is  to  be  determined  by  the  terms  of  the  note,  and  the  place  of 
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payment  can  be  of  no  more  importance  in  the  one  case  than  the  other." 
Wallace  v.  McConnell,  13  Peters,  136;  Bank  of  U.  S.  v.  Smith 
^  Peters'  Cond.  K.  171;  Walcott  v.   Yansentwood,  17  Johns.  267^ 
Each  of  the  above  mentioned  cases   expressly  and  unequivocally 
maintain  the  doctrine  which  I  have  just  advanced. 

If  the  treasurer,  upon  whom  nominally  this  order  was  drawn, 
had  been  liable  for  the  payment  of  the  money  in  case  he  had  ac- 
cepted the  same  as  treasurer — if  the  action,  in  any  event,  could 
have  been  against  him,  of  course  the  order  should  have  been  pre- 
sented, and  his  acceptance  procured  before  he  could  have  been  lia- 
ble to  such  action;  and  the  city,  in  such  case,  would  have  been  en- 
titled to  notice  of  non-acceptance  or  non-payment  before  it  could 
have  been  chargeable  for  the  amount.  Or,  if  suit  had  been  insti- 
tuted upon  this  order  against  the  city  before  any  demand  of  pay- 
ment, and  it  could  be  shown  in  defence  that  the  money  had  always 
been  ready  at  the  treasury  according  to  the  terms  of  the  contract, 
then,  by  tendering  the  money  in  court,  the  city  could  be  relieved 
from  costs.  I  can  see  no  good  reason  why,  in  this  respect,  a  po- 
litical corporation  should  be  placed  in  a  more  favorable  position 
than  a  private  citizen.  If  Ave  admit  the  principle,  that  city  cor- 
porations are  liable  to  any  suit  upon  evidences  of  indebtedness  is- 
sued by  them,  I  cannot  see  upon  what  principle,  when  they 
stand  in  the  relation  of  drawers  of  notes  and  acceptors  of  [*  2511 
bills,  tJiey  are  not,  like  natural  persons,  responsible  in  the 
first  instance  without  any  demand  or  notice. 

It  is  against  the  policy  of  the  law  and  the  interests  of  the  public, 
that  these  orders  should  circulate  as  money.  They  should,  in  re- 
ality, be  what,  upon  their  face  they  purport  to  be,  drawn  upon  a 
real  existing  fund  instead  of  an  imaginary  prospective  one. 

To  whatever  other  use  they  may  have  been  practically  perverted, 
in  point  of  law  they  were  only  designed  to  furnish  evidence  of  the 
amount  due  from  the  city  to  the  person  in  whose  favor  they  are 
drawn,  and  as  a  voucher  to  the  treasurer  for  the  amount  of  money 
paid  out  by  him. 

It  never  was  the  intention  of  the  law,  that  these  orders  should 
be  permitted  to  supply  the  place  and  perform  the  office  of  currency; 
and,  in  my  judgment,  the  property  of  the  citizens,  and  of  the  cor- 
porations themselves,  would  be  much  more  rapidly  advanced  if  they 
were  never  permitted  to  be  issued,  except  when  there  is  money  in 
the  treasury  to  meet  the  demand.  If  this  obvious  policy  of  the 
law  is  enforced  by  such  construction,  and  these  corporations,  like 
individuals,  made  liable  to  immediate  suits  upon  their  contracts, 
the  tendency  would  be  to  discourage  their  incurring  embarrassing 
liabilities,  the  consequent  depreciation  of  their  paper,  and  avoid 
the  necessary  sacrifice  occasioned  to  the  holder  by  such  deprecia- 
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tion.  Mutual  demands  in  eqiiitj  extinguish  each  other;  and  unless 
we  hold  the  doctrine,  tliat  political  corporations  of  this  sort  are  not 
liable  to  be  sued  upon  their  contracts  and  obligations  thus  issued, — 
unless  we  allow  them  the  privilege  of  collecting  debts  due  to  them, 
and  compel  the  holder  of  their  paper  to  await  the  tardy  operation 
of  an  assessment  and  collection  of  taxes  for  the  payment  of  his 
claim,  without  the  privilege  of  a  set  off,  I  can  see  no  just  reason 
why  the  judgment  in  this  case  should  not  be  affirmed. 
The  judgment  of  the  circuit  court  is  affirmed  with  costs. 

Judgment  affirmed. 


Joseph  Ross  et  al.  v.  Matthew  Nesbit. 

[*  252]  Error  to  DeKalh. 

1.  Plea — insufficient  in  tres.  qu.  d.  fre.  In  an  action  of  trespass  quare  dau- 
swm  fregit,  tbe  defendants  pleaded  that  the  locus  in  quo  belonged  to  the  United 
States,  and  that  one  of  the  defendants  had,  long  before  the  commission  of  the 
supposed  trespasses,  and  at  the  time  thereof,  a  "chiim  title"  to  said  laud,  and 
had  built  a  dwelling  house  thereon,  and  was  then  and  there  the  owner  thereof, 
and  as  such,  he  and  the  other  defendants,  as  bis  servants,  entered  said  land  as 
they  lawfully  might,  and  removed  the  said  dwelling  house,  etc. :  Held,  that  the 
plea  was  informal  and  insufficient  for  not  alleging  possession  in  the  defendant, 
Jones,  at  the  time  of  the  plaiutitf 's  entry,  possession  being  the  foundation  of 
his  right. 

2.  Sa^ie — submission  to  arbitration  not  good  in  bar.  To  an  action  of  trespass 
quare  clausum  fregit.ii  was  pleaded  in  substance,  that  since  the  commencement 
of  the  suit,  the  parties  had  agreed  to  submit  the  supposed  trespass  to  the  award 
and  final  arbitration  of  certain  referees,  naming  them,  and  that  the  defendants 
had  ever  since  been,  and  were  then  ready  to  fulfill  the  agreement  on  their  ])art: 
HeldXo  be  no  bar  to  the  suit,  and  that  the  plea,  whether  regarded  as  a  plea  in 
abatement,  or  a  plea  of  'guis  darrein  continuance,  was  defective  both  in  form  and 
substance. 

3.  Same — essentials  of  puds  darrein.  •  A  plea  of  puis  darrein  continuance  must 
show  facts  happening  after  the  last  continuance,  the  day  of  continuance,  and  the 
time  and  place  where  the  defense  arose.  If  it  be  in  abatement,  it  must  con- 
clude by  praying  judgment  of  the  writ,  and  that  the  same  may  be  quashed ;  or 
if  the  writ  abates  de  facto,  by  praying  judgment  if  the  court  will  further  pro- 
ceed, (a) 

4.  Same — another  action  in  bar.  If  a  party  wish  to  plead  the  pendency  of 
another  suit  for  the  same  matter,  he  must  show  that  it  is  still  pending  and  un- 
determined at  the  filing  of  the  f)lea.  {b) 

Trespass  quare  clausum,  f regit ^  brouglit  by  the  defendant  in  er- 
ror against  the  plaintiffs  in  error  in  the  Delvalb  circuit  court.  Tlie 

Cases  Citing   Text.  suit   in    pursuance   of   stipulation,   if 

(a)    Plea  which  sets  forth  matter  of  facts  are  contested,  should  be  made  by  1 

defense  that  arose  before  last  continu-  plea,  not  by  motion.     Rybolt  «.  Milli- 

ance  and  before  any  plea  was  filed,  is  ken,  5  Bradw.  4J*0. 
bad  as  plea  'puis  darrein  continuance.  (b)     See   Bancroft  v.  Eastman,  2^ost 

Kenyon  v.  Sutherland,  3  Gilm.  99,  103.  259. 
Said"  obiter,  that  application  to  dismiss 
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case  was  tried  by  the  Hon.  John  D.  Caton  and  a  jury,  at  the  April 
term  1845,  when  a  verdict  was  rendered  in  favor  of  the  phiintitl' 
below  for  $92  damages.  At  the  September  term  1845,  judgment, 
nunc  ])ro  tunc,  was  rendered  upon  the  verdict. 

0.  Peters,  for  the  plaintiif  in  error: 

1.  The  third  plea  shows  a  good  submission  of  the  cause  of  action 
between  the  parties,  and  was  properly  pleaded  in  bar  of  the  further 
maintenance  of  the  suit.  It  has  been  repeatedly  decided  in  JS^ew 
York,  that  the  defendant  can  avail  himself  of  such  a  de- 
fence by  pleading  it.  Town  v.  Wilcox,  12  Wend.  503;  [*  253] 
and  the  submission  operated  as  a  discontinuance  of  the  suit. 

Camp  V.  Eoot,  18  Johns.  22. 

2.  The  fourth  and  iiftli  pleas,  though  informal,  are  good  in  sub- 
stance, and  can  not  be  objected  to  on  general  demurrer.  They 
sufficiently  show  that  Jones  had  a  right  of  entry  into  the  locus  in 
quo.  A  right  of  possession  will  justity  an  entry  even  with  force, 
if  it  can  be  done  without  a  breach  of  the  peace.  13  Johns.  235. 
Such  a  right  or  estate  as  is  claimed  by  Jones  in  these  pleas,  is  well 
understood  in  the  northern  counties  of  the  State,  where  most  of 
the  lands,  until  recently,  belonged  to  the  United  States,  and  were 
in  the  possession  of  occupying  claimants,  or  claimed  by  residents 
upon  or  near  the  lands.  And  this  kind  of  estate  or  right  is  author- 
ized by  our  statutes.     Laws  of  1837,  1838,  1839. 

A.  Lincoln,  for  the  defendant  in  error:  The  third  plea  sets  up 
matter  in  bar,  but  not  for  the  discontinuance  of  the  suit  merely. 
Smiths.  Barse,  2  Hill's  (N.  Y.)  R.  387. 

The  fourth  plea  is  bad,  for  it  neither  admits  or  denies,  confesses 
or  avoids. 

The  court  will  consider  these  pleas,  and  examine  the  authorities 
of  the  plaintiffs  in  error,  and  if  the  court  can  then  decide  that  they 
are  good  pleas  in  trespass,  we  will  cheerfully  submit. 

KoERNER,  J.*  Nesbit  sued  the  defendants  below,  plaintiffs  in 
error,  in  an  action  of  trespass  quare  clausum  fregit,  at  the  April 
term  1844,  of  the  DeKalb  circuit  court.  The  declaration  was  in 
the  usual  form.  At  the  September  term  1844,  the  defendants  be- 
low pleaded  live  pleas,  on  the  two  first  of  which  issue  was  joined, 
and  to  three  last  of  which  the  plaintiff,  Xesbit,  demurred  generally 
and  severally,  which  demurrer  was  sustained  by  the  court.  The  is- 
sues on  the  first  and  second  pleas  were  tried  by  a  jury,  who 
returned  a  verdict  for  plaintiff  below  for  $92.00,  as  dam-  [*  254] 
ages,  and  judgment  was  rendered  accordingly. 

The  special  error  assigned  questions  the  decision  of  the  circuit 
court,  on  sustaining  the  demurrer  to  the  three  last  pleas. 

*  Wilson,  C.  J.,  did  not  sit  in  this  case. 
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The  fourth  plea  alleges  that  the  locus  in  quo  was  land  belong- 
ing to  the  United  States,  and  that  Jones,  one  of  the  defendants, 
had,  long  before  the  commission  of  the  said  supposed  trespasses,  , 
and  at  the  time  thereof,  a  "  claim  title"  to  said  latid,  and  had  a 
dwelling  house  thereon,  and  was  then  and  there  the  owner  there- 
of, and  as  such,  he  and  the  other  defendants,  as  his  servants,  en- 
tered the  said  laud  as  they  lawfully  might,  and  removed  the  said 
dwelling  house. 

The  tifth  ])lea  is  similar  to  the  fourth,  alleging  in  substance,  that 
said  land  belonged  to  the  United  States;  that  Jones  had  a  "claim 
title"  thereto,  and  a  right  to  possess  the  same,  and  that  said  plain- 
tiif,  IS^esbit,  had  intruded  himself  and  entered  upon  said  claim,  and 
that  he,  Jones,  for  the  purpose  of  asserting  his  own  rights,  had, 
aided  by  liis  neighbors,  the  other  defendants,  entered  upon  said 
close,  and  had,  according  to  the  custom  of  the  neighborhood  in 
such  cases,  committed  the  said  supposed  trespasses. 

The  facts  presented  in  said  pleas  furnish  no  defence  to  the 
plaintifi^'s  action.  The  fourth  plea  contains  allegations  which, 
though  very  informal,  might  be  considered  as  constituting  the 
plea  of  liherum  tenemenUirn,  were  it  not  that  the  pleader  qualifies 
this  ground  of  defence  very  materially  by  stating  that  he  had  a 
title  claim  thereto,  by  which  expression  he  sufficiently  indicates 
that  he  relies  on  his  right  to  the  close,  by  what  is  technically 
called,  in  that  section  of  the  country,  a  "  claim."  The  idea  of 
''  liherum  tenementum''^  is  moreover  utterly  negatived  by  the  in- 
troductory averment,  that  said  land  belongs  to  the  United  States. 

The  fifth  plea  is  still  more  explicit  as  to  the  nature  of  the  de- 
fence intended  to  be  set  up. 

We  consider  the  defence  relied  on  in  these  pleas  wholly  insuffi- 
cient. Neither  of  them  alleges  that  the  defendant,  Jones, 
[*  255]  at  the  time  of  plaintiff's  entry,  was  in  possession  of  the 
said  public  land,  and  whatever  may  be  the  rights  guaran- 
tied by  the  legislature  of  our  State  for  wise  and  beneficial  purposes, 
to  settlers  on  the  public  lands,  they  all  must  necessarily  rest  on 
actual  possession,  or  occupancy.  1^\\&  possession  once  gone,  every 
intruder  has,  at  least,  as  good  a  right  as  he  who  has  abandoned 
what,  in  fact,  never  belonged  to  him. 

The  third  plea  is  one  deserving  of  more  serious  consideration. 
It  was  substantially,  that  plaintiff  ought  not  further  to  have  and 
maintain  his  action,  because  that  since  the  commencement  of  this 
suit,  on  the  fourteenth  day  of  March,  1844,  the  said  defendants  and 
the  said  plaintiff  made  and  entered  into  an  agreement,  in  and  by 
which  the  said  parties  agreed  to  submit  to  the  award  and  final  ar- 
bitrament of  one  William  Olmstead  and  two  others,  the  said  sup- 
posed trespasses,  and  the  said  defendants  have  ever  since,  and  are 
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now  ready  and  willing  to  fulfil  said  agreement  on  their  part;  where- 
upon they  pray  judgment  if  the  plaintiff  his  action  aforesaid  ought 
further  to  have  or  maintain. 

It  has  been  expressly  decided  by  this  court  in  the  case  of  Frink 
V.  Ryan^  3  Scam.  324,  that  a  submission  to  arbitration  before  the 
commencement  of  the  suit  does  not  oust  the  court  of  its  jurisdic- 
tion, and  that  it  can  not  be  pleaded  in  bar  or  abateuient  of  an  ac- 
tion at  law,  or  a  proceeding  in  equity,  instituted  for  the  purpose  of 
having  the  same  matter  determined.  The  leading  authorities  for 
establishing  this  point  have  been  there  collected  and  carefully  re- 
vised. 

The  counsel  for  the  plaintiffs  in  error  has  referred  to  several  de- 
cisions in  New  York,  18  Johns.  22;  2  Wend.  505;  12  do.  503;  15 
do.  99,  where  pleas  similar  to  the  one  under  consideration, 
(though  the  pleas  not  being  set  out  in  the  cases,  we  are  not  en- 
abled to  judge  fully  of  their  similarity,  or  identity,)  have  been 
lield  good  as  pleas  in  bar,  or  at  least,  as  operating  to  discontinue 
'  the  suit,  where  the  submission  was  alleged  to  have  been  made 
after  the  commencement  of  the  suit. 

I  confess  that  I  am  unable  to  perceive  the  reason  of  this  dis- 
tinction. These  pleas  can  certainly  not  be  considered  as 
a  permanent  bar  to  the  action,  for  on  the  failure  of  the  [*  2561 
arbitration  by  revocation,  or  otherwise,  the  original  cause 
of  action  M-ould  still  subsist.  If  they  are  to  have  the  effect  of  dis- 
continuing the  action,  all  the  plaintiff  has  to  do,  is  to  recommence 
liis  suit,  and  the  submission  having  then  been  made  before  the 
commencement  of  the  new  suit,  the  defence  before  successfully 
interposed  falls  to  the  ground. 

From  the  decision  in  the  15th  of  Wendell,  made  by  the  court  of 
errors,  the  chancellor  (Walworth)  and  several  eminent  lawyers 
dissented,  contending  for  the  doctrine,  that  a  plea  merely  stating 
a  submission,  without  an  award  was  insufficient  for  any  purpose; 
and  indeed,  the  latest  decision  on  this  point,  made  by  the  Supreme 
court  of  New  York  {Smith  v.  Barse^  2  Hill,  387)  seems  to  unsettle 
the  former  adjudication.  In  that  case  a  submission  was  pleaded 
in  bar,  and  the  court,  in  delivering  the  opinion,  says,  "  a  motion, 
not  a  plea,  would  have  been  the  appropriate  remedy  of  the  defend- 
ants. The  facts  alleged  in  the  plea  only  show  that  the  suit  was 
out  of  court,  not  that  the  action  was  barred.  In  regarding  this  as 
a  proper  case  for  pleading  in  bar,  it  is  not  improbable  that  both 
parties  may  have  been  misled  by  the  cases  in  the  twelfth  and  fif- 
teenth volumes  of  Wendell.  It  is  evident  in  both  cases  that  the 
attention  of  the  court  was  only  called  ifco  the  question,  whether  the 
pleas  showed  that  the  suit  had  been  discontinued,  and  it  was  held 
in  accordance  wuth  former  decisions,  that  a  submission  to  arbitra- 
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tion  amounts  to  a  discontinuance  of  the  suit.  These  cases  must 
not  be  considered  as  having  decided  any  thing  more  than  I  have 
mentioned.  Had  the  point  been  made,  that  the  matter  set  up  by 
the  defendant  was  not  pleadable  as  a  bar,  but  should  have  been 
taken  advantage  of  by  motion,  it  can  not  be  doubted  tliat  judg- 
ment would  have  been  given  for  the  plaintiffs  instend  of  defend- 
ants. 

This  opinion  accords  with  the  views  expressed  by  the  chancellor 
and  others^  in  the  case  of  Wells  v.  Lain,  in  the  llfteenth  volume 
of  Wendell.  Some  members  of  the  court  in  that  case 
[^  2571  thought  such  an  agreement  should  be  ])leaded  in  abate- 
ment. The  case  cited  in  one  of  the  New  York  decisions 
from  the  17th  Mass.  does  not,  in  my  opinion,  sustain  the  position 
which  it  is  cited  to  bear  out,  and  authorities  from  other  States  I 
have  been  unable  to  find. 

Testing  the  validity  of  this  plea  by  the  general  principles  of 
pleading,  which,  after  all,  may  be  more  safely  resorted  to  than 
isolated  decisions  of  courts,  we  are  of  opinion,  that  it  is  defective 
in  form  and  substance.  In  its  nature  it  is  a  plea  in  abatement, 
since  it  does  not  strike  at  the  original  cause  of  action,  and  being 
pleaded  since  the  last  continuance,  and  not  at  the  Urst  term,  it  is 
technically  a  plea  j9i«'s  darrein  continuance.  As  a  plea  in  abate- 
ment it  was  filed  too  late,  and  as  a  plea^ji///s  darreiih  continuance, 
it  was  improperly  put  on  the  files,  since  such  a  plea  must  show 
facts  happening  after  the  last  continuance  and  not  before  it. 

This  plea  shows  that  the  submission  hapjpened  after  suit  com- 
menced, but  before  the  last  continuance.  It  was  not  verified  by 
affidavit,  which  was  necessary  for  the  twofold  reason  that  it  was  a 
plea  in  abatement,  and  a  plea  puis  darrein  continuctnce.  As  a 
plea  in  abatement  it  ought  not  to  have  been  filed  with  the  pleas 
in  bar.  For  all  these  reasons,  the  plaintiff  might  have  disregarded 
it,  or  on  motion,  might  have  had  it  removed  from  the  files.  As  a 
plea  in  abatement,  it  lacks  all  form,  and  a  general  demurrer 
reaches  formal  defects  in  a  plea  in  abatement. 

A  plea  jpuis  darrein  continuance  must  also  be  framed  with  the 
greatest  recision.  The  day  of  the  continuance  must  be  shown,  and 
the  time  and  place  must  be  alleged,  where  the  njatter  of  defence 
arose.  If  a  plea  of  ptds  darrein  be  one  in  abatement,  as  this  is, 
it  must  conclude  by  praying  judgment  of  the  writ,  and  that  the 
same  may  be  quashed;  or  if  the  writ  abates  de  facto,  as  it  would 
in  this  case,  by  praying  judgment  if  the  court  will  further  proceed. 
1  Chitty's  PI.  699.  A  general  demurrer  reaches  all  these  defects 
in  a  plea  of  this  kind.  But  considering  this  plea  in  the  most  fa- 
vorable light  for  plaintiffs  in  error,  as  one  in  bar  to  the  action, 
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does  it  really  present  a  valid  defence?  In  the  first  place  tlie  de- 
fendants state,  that  they  entered  into  an  agreement  to  sub- 
mit to  arbitration,  not  that  they  actually  did  submit.  This  P  2581 
may  have  been  only  an  executory  agreement,  never  actually 
carried  out,  and  certainly  if  there  never  has  l)een  an  actual  sub- 
mission, how  can  it  be  contended  that  the  parties  have  established 
for  themselves  a  tribunal  of  tlieir  own  choosing — a  voluntary  jur- 
isdiction wdiich  ousts  the  court  of  theirs?  When  it  is  considered 
that  the  plea  filed  in  September,  1844,  avers  that  this  agreement 
was  made  in  March,  1844,  is  not  the  inference  irresistible,  from 
the  mere  lapse  of  time,  that  it  was  never  carried  out?  The  con- 
clusion of  the  plea,  alleging  that  the  defendants  are  still  willing  on 
their  part  to  fulfil  the  agreement,  leaves  but  little  doubt  that  the 
submission  was  never  actually  made,  or  if  made,  has  long  since 
failed. 

But  construing  this  language  to  mean  an  actual  submission, 
niustnot  the  pleader  affirmatively  show  that  the  cause  was  still  pend- 
ing before  the  referees  and  undetermined  at  the  time  of  the  plea 
being  filed?  I  think  he  should  have  done  so.  If  a  party  wishes 
to  plead  the  pendency  of  another  suit  for  the  same  matter,  be  must 
show  that  it  is  still  pending  and  undetermined  at  the  filing  of  the 
plea,  according  to  tlie  view  which  the  court  is  disposed  to  take  in 
regard  to  such  pleas,  and  for  which  strong  authority  is  not  want- 
ing. This  defence  is  very  similar  to  a  plea  of  lis  pendens,  and 
ought  to  contain  similar  averments.  Both  defences  depend,  essen- 
tially, on  the  same  principle,  M-hich  is,  that  another  jurisdiction  has 
already  taken  hold  of  the  same  subject  matter.  The  present  plea 
is  defective  in  every  view  that  the  court  has  been  able  to  take  of  it. 

The  demurrer  to  the  three  last  pleas  w^as  properly  sustained  by 
the  court  below,  and  judgment  must  be  affirmed  with  costs. 

Judgment  affirmed.     ■ 


Ezra  W.  Bancroft  v.  Harry  E.  Eastman. 

Appeal  from  Jo  Daviess.  [*  259] 

1.  Bail — in  civil  cause — discharge  discretionary.  A  motion  to  discharge  bail, 
and  let  the  capias  stand  as  a  summons,  is  addressed  to  the  discretion  of  the  court, 
and  its  decision  can  not  be  assigned  for  error.  («) 

2.  Plea — another  action  pendimj.  A  plea  of  another  action  pending  between 
the  same  parties  for  the  same  subject  matter,  should  contain  an  averment  that 
the  former  suit  was  still  pending  at  the  time  of  the  plea  being  filed. 

3.  Same — in  abatement — verification.    A  plea  in  abatement  being  verified  by 

Cases   Citing  Text.  signed  for  error.     Adams  v.  Bartlett,  5 

(a.)     Order  of  court  overruling  mo-      Gilm.  169.     Held,  in    1852   and   1853, 

tion  to  discharge  bail,  can  not  be  as-      that  refusal  of  court  in  civil  suit  to 
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the  affidavit  of  the  defendant's  attorney,  a  motion  was  made  to  strike  out  the 
same  trom  the  tiles,  which  motion  was  sustained:  Held,  that  it  was  properly 
sustained,  the  statute  of  Dec.  80,  1836,  requiring  the  aflidavit  to  be  made  by  the 
defendant  himself 

4.     ij^AME — same.     By  the  revised  statutes,  a  plea  in  abatement  may  be  veri- 
fied by  the  party  oflering  it,  or  by  some  other  person  for  him.  {b) 

Assumpsit  in  the  Jo  Daviess  circuit  court,  commenced  by  capias, 
brought  by  the  appellee  against  the  appellant,  and  heard  before  the 
Hon.  Thomas  C.  Browne,  at  the  March  term,  1845. 

The  affidavit,  upon  which  the  capias  issued,  was  made  by  Ben. 
C.  Eastman,  against  the  plaintiff,  and  sworn  to  before  the  Hon. 
Charles  Dunn,  chief  justice  of  the  Supreme  court  of  Wisconsin 
territory,  but  unaccompanied  by  any  evidence  of  his  official  char- 
acter. No  specific  sum  was  set  forth  in  the  affidavit  as  being  due 
to  the  plaintiff,  nor  was  it  stated  that  the  plaintiff  was  a  non-resi- 
dent, etc.  For  these  reasons,  the  counsel  for  the  defendant  below 
made  a  motion  to  discharge  the  bail  bond,  and  let  the  capias  stand' 
as  a  summons.  This  motion  was  denied  by  the  court,  and  an  ex- 
ception taken. 

Subsequently,  the  defendant  filed  a  plea  in  abatement,  averring 
the  pendency  of  another  and  former  suit  in  the  same  court,  be- 
tween the  same  parties,  for  the  same  promises  and  undertakings, 
and  referred  for  verification  of  the  same  to  the  records  of  the  court. 
It  was  also  verified  by  the  affidavit  of  the  defendant's  attorney. 
After  this  plea  was  filed,  the  plaintiff's  attorney  moved  the  court 
to  strike  the  same  from  the  files  for  want  of  a  proper  verifica- 
[*  260]  tion,  etc.  The  motion  was  allowed,  and  the  plea  stricken 
from  the  files.     The  defendant  excepted  thereto. 

The  defendant  not  answering  furtlier,  a  default  was  entered, 
and  the  clerk  assessed  the  damages  at  $114.16,  for  which  sum  judg- 
ment was  rendered  by  the  court. 

0.  C.  Peatt,  for  the  appellant,  made  the  following  points:  I. 
The  court  erred  in  refusing  to  discharge  the  bail  bond,  taken  by 
the  sheriff,  and  let  the  capias  stand  as  a  summons  merely,  be- 
cause, 

1.  There  was  no  sufficient  affidavit  before  the  clerk,  at  the  time 
the  cajnas  issued,  to  warrant  him  in  directing  the  sheriff  to  hold 
him  to  bail. 

2.  The  circuit  court  had  no  right  to  take  judicial  notice  that 
Charles  Dunn  was  a  judge  of  a  court  of  record  in  AVisconsin  ter- 

discharge  defendant  on  common  bail,  which  controls    taking  bail   in  civil 

could  not  be  assigned  for  error.     Mor-  suits. 

rison  v.  Silverburgh,  13  111.  551,  553;  (b)     See    R.    S.   1874,   Abatement, 

Walker  /).  Welch,  14  111.  364.     See  R.  ch.  1  ;  S.  and  C.'s  Stats,  p.  177;  Coth- 

S.  1874,  Bail,  ch.  16,  [S.  and  C.'s  Stats.  ran's  Stats.  (1885)  p.  37. 

p.  357;  Cothran's  Stats.  (1885)  p.  137] 
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ritory;  nor  had  said  circuit  court  a  right  to  take  judicial  notice 
of  the  signature  of  said  Dunn,  without,  legal  proof  thereof  accom- 
panying said  affidavit. 

II.  The  court  erred  in  ordering  the  plea  in  abatement  in  said 
case  to  be  stricken  from  the  hies,  because, 

1.  Said  plea  was  inter[)osed  at  the  earliest  moment  any  plea 
whatever  could  have  been  called  for,  after  the  cause  of  action  was 
made  known  in  the  plaintifl''s  declaration. 

The  declaration  was  hied  in  vacation  on  the  22d  day  of  Febru- 
ary, 1845,  and  the  plea  was  interposed  on  the  26th  day  of  March 
next  thereafter,  at  the  first  term  of  the  court  after  the  interposi- 
tion of  said  declaration.     Sbepard  v.  Ogden,  2  Scam.  260. 

2.  No  affidavit  verifying  said  plea  was  necessary.  It  contained 
matter  of  record,  as  a  reason  for  quashing  said  suit  and  declara- 
tion, and  referred  for  verification  to  the  records  of  the  same  court, 
where  said  plea  was  interposed. 

3.  But  if  a  verification  of  it  was  necessary  by  affidavit,  this 
plea  was  sufiiciently  verified  in  law.  The  truth  of  the  matters  set 
forth  was  furnished  by  the  affidavit  of  the  attorney  of  the  person 
interposing  the  plea.  An  affidavit  required  by  statute  to  be  made 
even  by  a  party  is  good,  if  made  by  his  attorney. 

Our  statute  relative  to  pleas  in  abatement  does  not  re-  [*  2611 
quire  the  party  to  make  the  affidavit.  It  only  requires 
him  to  file  an  affidavit.  An^^body  can  make  it  who  knows  the 
facts,  and  as  all  motions  and  pleadings  of  a  formal  character  in 
court  are  properly  made  by  his  attorney,  the  statute  has  been  suffi- 
ciently complied  with. 

4.  The  plea  in  abatement  was  good.  The  pendency  of  a  prior 
suit,  between  tlie  same  parties  for  the  same  cause  of  action,  at  the 
time  the  latter  was  commenced,  if  pleaded  in  abatement,  will  abate 
the  second  suit.  1  Chitty  PI.  487;  Commonwealth  v.  Churchill, 
5  Mass.  174.  Even  a  discontinuance  by  nonsuit  before  the  plea 
pleaded  will  not  aid  the  plaintift'. 

C.  GiLMAN,  and  E.  B.  Washburne,  for  the  appellee:  A  motion 
to  discharge  bail  is  addressed  to  the  sound  discretion  of  the  court, 
and  its  decision  upon  such  a  motion  can  not  be  assigned  for  error. 
It  is  upon  a  point  collateral  to,  and  in  no  way  growing  out  of,  or 
connected  with  the  subject  matter  of  the  suit.  Bruner  v.  Ingra- 
ham,  1  Scam.  556. 

The  motion  to  strike  the  plea  in  abatement  from  the  files  was 
properly  sustained. 

The  plea  is  not  sworn  to  by  the  party.  The  law  under  which 
the  plea  is  filed,  provides  that  no  plea  in  abatement  shall  be  re- 
ceived, "  unless  the  party  offering  the  same,  file  an  affidavit  of  the 
truth  thereof."     R.  L.  59,  §  1.     There  is  adifierence  between  our 
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statute  and  the  statute  of  4  and  5  Anne.  The  latter  provides,  that 
no  plea  shall  be  received,  "  unless  the  party  offering  such  plea  do 
by  athdavit  prove  the  truth  thereof."  The  party  putting  in  the 
plea  could  prove  its  truth  by  any  perst)n  knowing  the  facts;  but 
our  statute  requires  that  the  party  himself  shall  tile  the  affidavit. 
There  being  no  "affidavit,  or  a  defective  one,  the  plaintiff  may  treat 
it  as  a  nullity,  or  move  the  court  to  set  it  aside."  Chitty's  Pi.  497. 

The  affiant  states  that  the  plea  is  true  to  the  best  of  his  knowl- 
edge and  belief.  It  should  state  that  it  is  "  true  in  substance  and 
in  fact."     An  affidavit  must  be  positive.     Chitty's  PI.  497;  Bac. 

Abr.  title,  "  Abatement." 
[*  262]       Neither  the  plea  nor  affidavit  is  entitled  as  of  any  term; 
that  is  necessary.     1  Chitty's  PI.  495. 

The  utmost  strictness  is  required  in  pleas  in  abatement.  They 
are  dilatory  pleas,  and  are  looked  upon  with  suspicion.  They  will 
not  be  sustained  by  any  intendment  in  their  favor.  They  must  be 
pleaded  in  precise,  technical  form,  and  it  is  not  enough  that  mat- 
ter in  abatement  be  contained  therein.  Per  Sutherland,  J.,  13 
Wend.  495. 

Bat  it  is  contended  that  this  is  one  of  the  pleas  where  its  truth 
appears  of  record.  How  can  it  appear  to  the  court  on  the  inspec- 
tion of  the  record,  that  this  was  a  suit  for  the  same  cause  of  action  ? 
Whether  or  not  it  be  the  same  cause  of  action,  is  a  matter  of  fact 
to  be  tried  like  any  other  issue  of  fact.  Like  the  statute  of  4  and 
5  Anne,  our  statute  extends  only  to  such  matters  as  are  dehors  the 
record.  Under  that  statute,  such  matters  as  appeared  of  record, 
and  where  an  affidavit  was  not  necessary,  were  determined  to  be, 
the  want  of  an  addition  in  an  original  writ,  or  privilege  as  an  at- 
torney of  the  same  court,  because,  in  the  first  instance,  the  defect 
of  the  writ  is  apparent  on  the  face  of  it  and  in  the  latter,  the  court 
may,  upon  examination  of  their  own  record,  ascertain  the  truth  of 
the  plea.  1  Chitty's  PL  496.  But  if  this  be  one  of  those  pleas 
where  the  matter  is  apparent  of  record,  and  an  affidavit  not  neces- 
sary, then  the  plea  is  improper.  The  plea  should  conclude  with  a 
2?out  patet  per  Tecordum.     1  Chitty's  PI.  590;  Com.  Dig.  E.  29. 

A  plea  of  another  action  pending  for  the  same  cause,  must  also 
be  pleaded  with  a  2^out  patet  per  recordum.  Commonwealth  v. 
Churchill,  5  Mass.  174.  It  must  be  verified  by  affidavit,  other- 
wise it  may  be  treated  as  a  nullity.     3  Halsted,  88. 

The  plea  does  not  show,  as  it  should,  that  the  prior  suit  was  s'till 
pending  at  the  time  of  the  plea  being  filed.  Upon  this  point,  it  is 
true,  there  is  a  conflict  of  authorities;  but  this  court  must  deter- 
mine the  question  in  order  to  regulate  its  future  practice.  Green 
V.  Watts,  1  Lord  Raym.  274;  Bezaliel  Knight's  case,  2  do.  1014; 
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S.  C.  1  Salk.  329;  Holt,  255;  Rex  u  Stratton,  Douglass,  249;  1 
Went.  8 ;  see,  also,  the  precedent  for  this  plea  in  2  Chitty's 
PI.  903;  Marston  v.  Lawrence,  1  Johns.  Cases,  397.  The  [*  263J 
Snpreme  court  of  Massachusetts  has  decided  both  ways. 
The  lirst  case  is  Clifford  v.  Corey,  1  Mass.  495,  and  it  lays  down, 
as  we  contend,  the  true  and  proper  rule  of  pleading.  In  the  second 
case.  Commonwealth  v.  Churchill,  5  Mass.  179,  the  rule  is  changed. 
In  the  valuable  notes  to  this  case,  one  from  the  Year  Books  will 
be  found,  wherein  the  opinions  of  the  judges  are  briefly  given. 
The  doctrine  for  which  we  contend,  is  laid  down  by  Justices  Moile 
and  Ashton,  and  the  annotator  thinks  tliat  theirs  is  the  better  doc- 
trine. We  feel  confident  that  this  court  will  arrive  at  the  same 
conclusion. 

KoERNER,  J.*  Eastman,  the  appellee,  commenced  the  suit  be- 
low by  capias.  A  motion  was  made  by  defendant's  counsel  to  dis- 
charge the  bail,  and  let  the  capias  stand  as  a  summons,  which  was 
overruled,  and  the  decision  overruling  said  motion  is  one  of  the 
errors  assigned.  This  motion  was  addressed  to  the  discretion  of 
the  court,  and  error  cannot  be  assigned  on  its  decision.  Bruner 
V.  Ingraham^  1  Scam.  556,  where  this  point  is  expressly  decided. 
After  the  overruling  of  said  motion,  defendant  filed  a  plea  in  abate- 
ment, setting  forth  the  pendency  of  another  suit  between  the  same 
parties  for  the  same  subject  matter,  at  the  commencement  of  the 
present  suit,  which  plea  was  verified  by  the  affidavit  of  a  third  per- 
son. On  motion  of  the  plaintiff's  counsel,  the  court  ordered  the 
said  plea  to  be  stricken  from  the  files,  and  the  defendant  saying 
nothing  further,  judgment  hj  nil  dicit  wrs,  rendered  against  de- 
fendant, the  allowing  of  which  last  motion  is  another  error  as- 
signed. 

The  merits  of  the  plea  are  not  properly  before  us,  but  as  the 
parties  are  willing  that  the  plea  itself  may  be  considered  on  this 
motion,  and  have  fully  argued  the  point,  we  have  no  hesitation  in 
deciding  that  there  ought  to  have  been  an  averment  that  said  former 
suit  was  still  pending  at  the  time  of  the  plea  being  filed. 

The  authorities  on  this  point  are  conflicting,  but  we  [*  264] 
prefer  the  rule  just  laid  down,  as  being  peculiarly  adapted 
to  our  present  mode  of  proceedings  in  court,  by  which  a  party  has 
no  right  to  have  his  cause  dismissed  in  vacation,  and  as  resting  on. 
better  reasoning  and  authority,  Clifford  v.  Corey.,  1  Mass.  495; 
note  to  C ommomvealth  v.  Churchill,  5  do.  179;  Green  v.  Watts, 
1  Lord  Raym.  274;  Bezaliel  Knighfs  Case,  2  do.  1014;  S.  C.  1 
Salk.  329;  1  Went.  8;  Marston  v.  Lawrence,  1  Johns.  Cases,  397; 
Douglass,  240;  2  Chitty's   PI.  903.     Contka,  Commonwealth  v. 

*  Wilson,  C.  J.,  did  not  sit  in  this  case. 
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Churchill,  5  Mass.  179;  2  New  Hamp.  36;  3  Roll.  320.  As  re- 
gards the  motion  to  take  the  plea  from  the  tiles  for  informality,  we 
are  of  opinion  that  it  was  properly  sustained  for  want  of  snch  a 
verification,  as  the  law  requires.  The  phraseology  of  the  statute 
of  Anne,  (4  and  5  Anne,  c.  16,  §  1),  under  which  it  has  been  held 
that  a  third  person  may  make  the  affidavit,  is  somewhat  dilferent 
from  that  used  in  the  act  of  our  -legislature  relating  to  pleas  in 
abatement.  The  former  provides,  that  "  no  dilatory  plea  shall  be 
received  by  any  court  of  record,  unless  the  party  offering  such  plea, 
do,  by  affidavit,  prove  the  truth  thereof;"  or  show  some  probable 
matter  to  the  court,  to  induce  them  to  believe  that  the  fact  of  such 
dilatory  plea  is  true,  while  our  statute  says,  that  "the  party  offer- 
ing the  same  shall  tile  an  affidavit  of  the  truth  thereof."  R.  L. 
09,  §  1.  We  are  of  opinion,  that  the  affidavit  to  a  plea  in  abate- 
ment under  the  laws  in  force  when  this  was  made,  must  be  made 
by  the  defendant  himself.  Since  this  case  was  decided  in  the  court 
below,  our  legislature  had  essentially  changed  the  language  of  the 
previous  law,  by  providing,  "  tliat  no  plea  in  abatement  shall  be 
received  by  any  court  in  this  State,  unless  the  party  offering  the 
same,  or  some  other  person  for  him,  tile  an  affidavit  of  the  truth 
thereof."  Rev.  Stat.  ch.  5,  §  1.  It  appears,  then,  that  the  legis- 
lature did  not  consider  the  former  law  as  authorizing  a  third  per- 
son to  make  the  affidavit.  The  last  error  assigned  has  been  aban- 
doned on  the  argument,  and  is  not  maintainable. 
Judgment  below  must  be  affirmed  with  costs. 

Judgment  affirmed. 


Bernard  Mager  et  al.  v.  Benjamin  Hutchinson. 
[*  265]  Appeal  from  Jo  Daviess. 

1.  Rule  of  court — construed.  The  twenty-sixth  rule  of  the  Supreme  court, 
requiring  a  power  of  attorney,  or  a  copy  thereof,  to  be  tiled  with  the  clerk  at  the 
time  of  execution  of  an  appeal  bond,  has  reference  only  to  cases  where  the  bond 
is  entered  into  before  the  clerk  of  said  court.    («) 

2.  Same — appeal  bond  executed  by  attorney.  The  record  of  the  circuit  court 
showed  a  power  of  attorney  for  executing  an  appeal  bond,  in  due  form,  and  bear- 
ing date  prior  to  that  of  the  bond  :  Held,  nothing  appearing  to  the  contrary,  that 
the  presumption  was,  that  the  power  was  executed  on  the  day  of  its  date. 

Francis  De  Lassoule,  one  of  the  defendants  in  the  court  below, 
prayed  an  appeal,  which  was  granted  on  condition  that  he  entered 
into  bond  within  fifteen  days  from  the  rising  of  the  court.  Before 
the  expiration  of  the  time  for  taking  the  appeal,  a  bond  was  exe- 

{a)    See  rule  2  of  Rules  of  Practice      1880.    93  111.  1. 
in  Supreme    Court,   in  force  Sept.  1, 
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cuted  thus:  "Francis  De  Lassoule,  by  his  att'j,  O.  C.  Pratt."  No 
power  of  attorney  was  filed  with  the  clerk  of  the  circuit  court  at 
the  time  the  bond  was  entered  into.  Two  months  after,  a  power 
of  attorney  was  filed  with  the  clerk,  which  purported  to  have  been 
executed  on  the  day  the  appeal  was  prayed. 

E.  B.  Washbukne,  for  the  appellee,  moved  to  dismiss  the  appeal 
for  the  following  reasons,  to  wit:  1.  That  the  appeal  bond  was 
not  entered  into  by  the  defendant  taking  the  appeal,  but  purports 
to  have  been  entered  into  by  his  attorney  at  law. 

2.  That  the  authority  of  the  attorney,  if  he  had  any,  was  not 
filed  in  the  oflSce  of  the  clerk  of  the  circuit  court  at  the  time  the 
appeal  was  taken. 

O.  C.  Pkatt,  for  the  appellants,  resisted  the  motion. 

Per  Cukiam.  The  motion  to  dismiss  the  appeal  in  this  case 
must  be  overruled.  The  record  shows  a  power  of  attorney,  exe- 
cuted in  due  form,  authorizing  the  attorney  in  fact  to  ex- 
ecute the  appeal  bond,  bearing  date  prior  to  the  date  of  [*  2661 
the  bond.  Nothing  being  made  to  appear  to  the  contrary, 
the  presumption  is,  that  the  power  of  attorney  was  executed  on 
the  day  of  its  date.  The  twenty-sixth  rule,  requiring  the  power 
of  attorney,  or  a  copy,  to  be  filed  with  the  clerk  at  the  time  of  the 
execution  of  the  bond,  only  refers  to  cases  where  the  bond  is  entered 
into  before  the  clerk  of  this  court. 

Motion  overruled. 


Bernard  Mager  et  al.  v.  Benjamin  Hutchinson. 

Appeal  from  Jo  Daviess. 

1.  Pleading — more  strongly  construed  against  pleader.  In  an  action  of  debt 
on  a  promissory  note,  it  was  pleaded,  that  at  the  time  of  making  such  note,  it 
was  understood  by  the  parties,  that  one  of  the  makers  was  to  be  liable  for  its 
payment  only  in  the  event  it  could  not  be  collected  of  the  other,  etc. :  Held,  that 
as  "a  plea  is  to  be  construed  most  strongly  against  the  pleader,  the  court  were 
bouod  to  regard  the  agreement  set  up  therein,  as  one  resting  in  parol,  and  there- 
fore, that  the  defence  was  unavailing. 

2.  Written  instrument — 7iot  varied  by  parol.  The  rule  of  law  is  well  set- 
tled, that  where  a  contract  is  reduced  to  writing,  the  writing  affords  the  only 
evidence  of  its  terms  and  conditions.  It  can  not  be  contradicted,  or  varied,  by 
the  previous  or  cotemporaneous  verbal  agreements  of  the  parties,  for  they  are 
all  regarded  as  merged  in  the  written  contract,  {a) 

3.  Waiver — objection  not  made  in  trial  court.  A  declaration  contained  two 
counts,  to  one  of  which  there  was  a  special  plea  to  which  the  plaintiff  demurred 
and  the  defendant  joined,  and  the  court  immediately  sustained  the  demurrer  and 
gave  judgment  for  the  plaintiff.    The  plaintiff  omitting  to  take  a  judgment  by 

Cases  Citing  Text.  Penny  «.  Graves,  12  111.  287, 289 ;  Walk- 

er) Written  contract,  e.  g.,  promissory      er  v.  Crawford,  56  111.  444,  447. 
note.can  not  be  varied  by  oral  evidence. 
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jiil  dicit  on  the  other  count,  the  defendant,  on  appeal  to  the  Supreme  court,  as- 
signed the  same  for  error:  Held,  that  where  the  objection  was  not  made  in  the 
court  below,  it  was  too  late  to  raise  it  for  the  first  time  in  the  appellate  court,  (b) 
4.  Action,  bbbt— form  of  judgment.  In  an  action  of  debt,  the  judgment 
ought  not  to  be  general  for  the  aggregate  of  the  principal  and  interest,  but  must 
specify  what  portion  is  the  debt,  and  what  is  given  as  damages,  (c) 

Debt  in  the  Jo  Daviess  circuit  court,  brought  by  the  appellant 
acrainst  the  appellees,  and  heard  before  the  Hon.  Thomas  C.  Browne, 
on  a  demurrer  to  a  special  plea,  at  the  March  term,  1845.  The 
demurrer  was  sustained  and  judgment  rendered  by  the  court  for 
^206  damages. 

O.  C.  Pratt,  for  the  appellants,  made  the  following 
[*  267]  points,  to  wit:  1.  The  plea  put  in  was  an  answer  to  only 
part  of  the  declaration,  the  count  on  the  note,  and  the 
plaintiff's  interposition  of  a  demurrer  amounted  to  a  discontinu- 
ance. A  motion  for  judgment  as  by  7iU  dicit,  should  have  been 
the  course  of  the  plaintilf.     Warren  v.  Nexsen,  3  Scam.  39. 

2.  The  court  erred  in  sustaining  the  demurrer,  for  in  doing  so 
it  was  obliged  to  assume  that  the  contemporaneous  agreement  re- 
ferred to  in  the  plea  was  verbal  and  not  written.  All  contempora- 
neous writings  are  admissible  in  such  cases.  1  Greenleaf's  Ev.  § 
283;  and  for  aught  that  the  court  knew,  such  agreement  was  in 
writing  and  therefore  admissible. 

3.  The  demurrer  reaches  back  to  the  first  in  fault.  The  decla- 
ration was  bad  in  substance.    The  People  v.  Van  Eps,  4  Wend.  387. 

4.  The  judgment  must  be  set  aside,  it  being  in  damages,  and 
the  form  of  the  action  is  debt.  The  error  is  incurable.  Heyl  v. 
Stapp,  3  Scam.  95;  Pattison  v.  Hood,  lb.  152;  Jackson  v.  Has- 
kell, 2  do.  565. 

C.  GiLMAN,  and  E.  B.  Waishbuene,  for  the  appellee:  The  plea 
in  this  case  is  bad,  being  neither  a  special  plea,  nor  a  plea  of  the 
general  issue.  It  has  some  of  the  requisites  of  both,  but  not  suf- 
ficient of  either  to  make  a  good  plea  of  any  kind.  It  commences 
like  the  general  issue,  and  then  sets  up  special  matter,  and  con- 
cludes with  both  a  verification  and  to  the  country. 


(6)  Claim,  that  case  is  discontinued 
because  plea  answers  but  part  of  decla- 
ration, is  waived,  unless  set  up  in  trial 
court.  Stookey  v.  Hughes,  18  111.  55. 
Omission  to  join  issue  on  plea  iswaived 
by  verdict.  Strohm  v.  Hayes,  70  111. 
41,43. 

(c)  In  action  of  debt,  judgment  for 
damages  only  will  not  be  corrected  in 
supreme  court,  but  cause  will  be  re- 
manded. Howell  V.  Barrett,  3  Gilm. 
433;  Wilcoxen,  3  Gilm.  475.  In  action 
ef  debt  judgment  for  damages  only  can 


not  be  amended  after  term  at  which  it 
was  rendered  upon  notice  to  party  to 
be  adversely  afiected.  O'Conner  v. 
Mullen,  11  111.  57, 59.  In  action  of  debt 
to  recover  principal  and  interest,  judg- 
ment should  be  rendered  for  principal 
as  debt  and  for  interest  as  damages. 
March  v.  Wright,  14  111.  248.  Judg- 
ment in  action  of  debt  should  specify 
how  much  is  for  debt  and  how  much 
for  damages.  Bowman  v.  Bartley,  21 
111.  30. 
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A  special  plea  which  sets  np  new  matter  should  conclude  with 
a  veriUcation,  so  that  the  other  party  may  have  an  opportunity  of 
answering  it.  1  Chitty's  PI.  590.  Still  the  court  will  give  judg- 
ment according  to  the  substance  of  the  plea,  without  reference  to 
its  conclusion,  except  in  the  case  of  a  plea  in  abatement.  It  is  not 
substantially  good;  what  it  sets  up  is  no  defence  to  this  action. 

Where  two  persons  execute  a  bond,  one  as  principal  and  the 
other  as  surety,  one  is  as  much  bound  to  tlie  obligee  as  the  other. 
Wilson  V.  Campbell,  1  Scam.  493. 

Where  a  contract  is  reduced  to  writing,  the  rule  is,  that  the 
writing  affords  the  only  evidence  of  the  terms  and  condi- 
tions of  the  contract.     All  antecedent  and  contempora-  P  268] 
neous  verbal  agreements  are  merged  in  the  written  con- 
tract.    Lane  v.  Sharp,  3  Scam.  673;  Bank  of  Mount  Pleasant  v. 
Sprigg,  1  McLean,  182. 

The  law  will  not  allow  tliat  an  agreement  may  rest  partly  in 
writing  and  ]3artly  in  parol.     Ibid. 

The  rule  is  perfectly  well  established,  that  "  parol  contempora- 
neous evidence  is  inadmissible  to  contradict  or  vary  the  terms  of 
a  valid  written  instrument."     1  Greenl.  Ev.  315. 

"  Writing  can  not  be  cut  down  or  taken  away  by  the  testimony 
of  witnesses."     Tait  on  Ev.  326. 

It  is  not  error  for  the  court  to  give  final  judgment  against  a 
defendant  upon  sustaining  a  demurrer  of  the  plaintiff  to  a  bad 
plea.     Clemson  v.  The  State  Bank  of  Illinois,  1  Scam.  45. 

The  plea  answers  the  whole  declaration,  and  if  it  do  not,  this  is 
not  such  a  case,  even  according  to  the  rule  as  laid  down  by  Chitty 
(1  Chitty's  PI.  553),  as  would  compel  the  party  to  take  judgment 
as  by  nil  dicit,  or  have  his  action  discontinued. 

But  the  rule  laid  down  by  Chitty  and  Serjeant  Williams,  is  not 
law.  The  cases  they  refer  to,  do  not  bear  out  the  proposition, 
while  on  the  contrary  there  are  several  cases  directly  opposed  to 
it.     Per  Spencer,  C.  J.,  in  Sterling  v.  Sherwood,  20  Johns.  28. 

If  the  plea  do  not  answer  the  whole  declaration,  it  commences 
as  such,  and  is  thei*efore  bad.  Hinton  v.  Husbands,  3  Scam.  188. 
By  an  act  to  amend  the  practice  act  of  1827,  passed  February 
7,  1835,  the  court  was  authorized  in  all  cases,  where  interlocutory 
judgment  shall  be  given  in  any  action  upon  a  penal  bond,  or  other 
instrument,  and  the  damages  rest  in  computation,  the  court  may 
refer  it  to  the  clerk,  etc.  It  is  not  made  imperative  upon  the 
court  to  require  the  clerk  to  make  the  assessment,  but  it  is  per- 
fectly competent  for  the  clerk  to  do  it.  Wilcox  v.  Woods,  3 
Scam.  53. 

Should  the  court  be  of  opinion,  that  the  form  of  the  judgment 
is  not  right,  and  that  there  is  no  other  error  in  the  proceeding, 
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r*  2691  they  will  render  such  judgment  here  as  should  have  been 
rendered  in  the  court  below.     Guild  v.  Johnson,  1  Scam. 
405;  Pearsons  v.  Bailey,  lb.  507. 

It  is  a  well  settled  rule  in  pleading,  that  a  plea  will  be  construed 
most  strictly  against  the  pleader.  Gould's  PJ.  eh.  3,  §  169;  Com. 
Dig.  "  Pleader,"  E.  6. 

Tkeat,  J.*  This  was  an  action  of  debt  commenced  by  Hutchin- 
son against  Mager  and  De  Lassoule.  The  declaration  contained 
two  counts;  the  iirst,  on  a  promissory  note;  the  second,  for  money 
had  and  received.  Process  was  served  on  De  Lassoule  only.  He 
tiled  a  plea  to  the  first  count,  alleging  in  substance,  that  at  the  time 
of  the  execution  of  the  note  it  was  understood  by  the  parties,  that 
De  Lassoule  was  to  be  liable  for  its  payment  only  in  the  event  that 
it  could  not  be  collected  of  Mager;  and  then  averring  that  no  effort 
had  been  made  to  coerce  payment  from  Mager.  There  was  a  de- 
murrer to  this  plea,  which  the  court  sustained.  A  judgment  was 
then  entered  in  favor  of  the  plaintiff  for  $206,  in  the  form  of  a 
judgment  in  assu7n2)sit.     De  Lassoule  prosecutes  an  appeal. 

The  decision  of  the  circuit  court  sustaining  the  demurrer  to  the 
plea  is  assigned  for  error.  A  plea  is  to  be  construed  most  strongly 
against  the  party  pleading  it.  On  this  principle,  as  M-ell  as  from 
the  phraseology  of  the  plea,  we  are  bound  to  regard  the  agreement 
set  up  by  it,  as  one  resting  in  parol.  If  otherwise,  the  pleader 
should  so  have  averred.  By  this  plea,  the  defendant  seeks  to  avail 
himself  of  a  parol  agreement  respecting  the  note,  made  at  the  time 
of  its  execution.  The  rule  of  law  is,  that  where  a  contract  is  re- 
duced to  writing,  the  writing  affords  the  only  evidence  of  its  terms 
and  conditions."  It  can  not  be  contradicted  or  varied  by  the  pre- 
vious or  contemporaneous  verbal  agreements  of  the  parties.  These 
are  all  regarded  as  merged  in  the  written  contract.  1  Greenleaf 's 
Ev.  g  275,  et  seq.;  Lane  v.  Sharj?,  3  Scam.  556. 

The  note  declared  on  is  on  its  face  the  joint  obligation  of 
[*  270]  Mager  and  De  Lassoule.  Both  are  liable  to  the  payee  as 
principals.  The  parol  agreement  would  most  materially 
change  the  terms  of  the  contract,  and  the  rights  and  liabilities  of  the 
parties.  It  would  make  it  the  note  of  Mager  only;  De  Lassoule 
would  be  but  a  guarantor,  responsible  for  its  payment  only  on  the 
happening  of  a  contingency.  The  plea  is  clearly  bad,  and  the  cir- 
cuit court  committed  no  error  in  sustaining  the  demurrer. 

It  is  contended,  that  the  plaintiff  discontinued  his  suit,  by  omit- 
ting to  take  judgment  by  nil  elicit  on  the  second  count  of  the  de- 
claration, before  tendering  a  demurrer  to  the  plea,  and  the  case  of 
Warren  v.  Nexsen,  3  Scam.  38,  is  cited   to  sustain  this  position. 

♦Wilson,  C.  J.,  and  Lockwood,  J.,  did  not  sit  in  this  case. 
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Ill  that  case,  the  pleas  answered  but  a  part  of  the  declaration,  and 
after  issue  on  the  pleas,  the  defendant  moved  for  a  discontinuance. 
The  plaintiff  at  the  same  time  entered  across  motion  for  judgment 
by  nil  dicit  on  so  much  of  the  judgment  as  remained  unanswered. 
The  circuit  court  decided  that  the  action  was  discontinued,  and 
overruled  the  cross  motion.  This  court  reversed  the  judgment  on 
the  ground,  that  the  plaintiff  had  the  right  to  correct  his  error  at 
any  time  before  final  judgment,  on  the  payment  of  costs,  and  that 
the  cross  motion  was,  therefore,  properly  made.  It  was  not  de- 
cided in  that  case,  that  the  failure  to  take  the  proper  judgment  by 
nil  dicit,  could  be  taken  advantage  of  on  error.  We  are  of  the 
opinion  that  it  can  not,  where,  as  in  this  case,  the  objection  was 
not  made  in  the  circuit  court.  It  is  too  late  to  raise  it  for  the 
first  time  in  this  court.  If  insisted  on  in  the  court  below  an  op- 
portunity is  afforded  the  plaintiff  of  avoiding  the  effect  of  his  omis- 
sion, either  by  taking  the  appropriate  judgment  on  the  part  of  the 
declaration  unanswered,  or  by  withdrawing  this  portion  of  his 
declaration  entirely  from  the  cause. 

It  is  assigned  for  error  that  the  judgment  is  erroneous.  This 
objection  is  fatal.  This  court  has  repeatedly  decided  that  it  is  er- 
roneous to  enter  up  judgment  in  damages  in  an  action  of  debt. 
The  judgment  in  this  form  of  action  must  be  for  the  amount  of 
the  orio-inal  indebtedness  established  on  the  trial,  as  the 
debt,  and  the  damages  for  the  detention  thereof,  which  [*  271] 
is  usually  the  interest.  The  judgment  ought  not  to 
be  general  for  the  aggregate  of  the  principal  and  interest,  but 
must  specify  what  portion  is  the  debt,  and  what  is  given  as  dam- 
ages. The  judgment  in  this  case  is  for  damages  only.  This  was 
no  doubt  the  error  of  the  clerk,  and  it  is  to  be  regretted  that  the 
judgment  must  be  reversed.  This  is  not  one  of  those  cases  in 
which  the  proper  judgment  can  be  entered  in  this  court.  The  evi- 
dence on  which  the  judgment  was  rendered  is  not  preserved  in  the 
record.  There  is  no  way  of  ascertaining  what  portion  of  the  judg- 
ment was  for  the  debt,  and  what  for  the  damages.  The  case  of 
Heyl  Y.  Stapp,  3  Scam.  95,  is  to  the  point. 

The  judgment  of  the  circuit  court  is  reversed  with  costs,  and  the 
cause  is  remanded  for  further  proceedings. 

.  Judgment  reversed. 
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Abel  W.  Thompson  v.  Robert  Schttyler  et  al. 

Appeal  from  Mercer. 

1.  Party  to  action — defendant  hy  consent.  A  suit  was  commenced  by  A. 
against  B.,  who  appeared  and  pleaded.  At  a  subsequent  term,  leave  was  given 
by  the  court  to  substitute  C.  in  the  place  of  B.  and  to  plead  anew.  At  the  next 
term  thereafter,  the  case  was  docketed  against  C.  as  defendant,  and  tried  by  a 
jury  without  any  further  plea,  who  rendered  a  verdict  for  plaintiffs,  upon  which 
judgment  was  rendered  by  the  court.  The  record  showed  the  appearance  of  C. 
and^'that  he  defended  the  cause  every  step :  Held,  that  it  sufficiently  appeared 
that  C.  was  made  defendant  by  his  own  consent,  and  was,  as  Such,  properly  a 
party  to  the  suit. 

2.  Ejectment — amendment  on  appearance  of  landlord.  Where  an  action  of 
eiectment  is  commenced  against  a  tenant  in  possession,  the  landlord  may  ap- 
pear, defend  and  control  the  cause  in  the  name  of  the  tenant,  if  he  will  indem- 
nify him  against  costs ;  and  the  name  of  the  landlord  maybe  entered  on  the 
record  as  defendant  in  place  of  the  tenant.  But,  it  would  be  improper  to  alter 
the  declaration  so  as  to  show  that  the  cause  was  originally  commenced  against 
the  landlord,  unless  he  would  file  a  stipulation  admitting  his  possession  at  the 
time  of  the  commencement  of  the  suit;  for  it  is  necessary  for  the  plaintiff  to 
show,  in  addition  to  his  title,  that  the  defendant  was  in  possession  at  that  time. 
The  court  then  might  direct  the  pleadings  to  be  altered  as  desired,  {a) 

3.  Tax  deed — as  evidence.     An  auditor's  deed,  without  date  or  acknowledg- 

ment, for  the  taxes  of  the  year  1831, on  a  sale  made  in  1832.  and  without  any 
r*272]  proofthat  the  prerequisites  of  the  law  had  been  complied  with,was  offered 

and  read  in  evidence :  Held,  that  the  date  might  be  proved  by  parol, and  that 
the  presumption  was  that  such  proof  was  made  to  the  court  below,  nothing  ap- 
pearing to  the  contrary  in  the  bill  of  exceptions,  and  that  the  deed  was  executed 
prior  to  February  27,  1838 :  Held,  also,  as  heretofore,  that  an  auditor's  deed 
need  not  be  acknowledged  or  recorded,  or  proof  produced  that  the  pre-requisites 
of  the  law  had  been  complied  with,  (b) 

4.  Acknowledgmekt — commissioner  in  sister  state.  A  deed  purporting  to 
be  acknowledged  before  a  commissioner  of  deeds  of  the  state  and  city  of  New 
York,  and  without  any  certificate  of  his  official  character,  was  offered  and  read 
in  evidence:  i/eM,  that  no  certificate  of  such  official  character  need  be  pro- 
duced, (c) 

Ejectment  in  tlie  Mercer  circuit  court,  brought  by  the  appellees 
against  one  Gilbert  Brewer,  tenant  of  the  appellant,  and  heard  be- 
fore the  Hon.  Thomas  C.  Browne  and  a  jury,  at  the  May  term, 

Cases  Citing  Text.  tax  deed  as  color  of  title  in  connection 

(a)  Where  tenant  from  negligence  with  possession  and  payment  of  taxes 
or  fraud  has  neglected  to  appear  or  to  for  seven  years,  need  not  prove  judg- 
give  landlord  notice,  judgment  by  de-  ment  and  execution  before  giving  deed 
fault  ao-ainst  tenant  will  be  set  aside  in  evidence ;  Thompson  v.  Schuyler 
in  favo^'  of  landlord  upon  proper  affi-  said  to  decide  only  that  under  revenue 
davit  by  him.  Williams  v..  Brunton,  3  laws  of  1827  and  1829,  Auditor's  tax 
Gilm.  600,  621.  See  R.  S.  1874,  Eject-  deed  might  be  given  in  evidence  with- 
MENT  ch'.  45  ^  ^  17.  18 ;  S.  and  C.'s  out  further  evidence.  Elston  v.  Ken- 
Stats.'  p.  984;  Cothran's  Stats.  (1885)  nicott,  46  111.  187,  196. 

p   QQQ  (c)    Rule,  stated  in  head  note,  en- 

(b)  Execution  of  Auditor's  deed  forced.  Irving  v.  Brownell,  11  111. 
need  not  be  proved  to  entitle  it  to  be  402,  416.  See  R.  S.  1874,  Commission- 
read  in  evidence.  Irving  v.  Brownell,  ers  of  Deeds,  ch.  26;  S.  and  C.'s  Stats. 
11111.402,411.    Party  claiming  under  p.  559;  Cothran's  Stats.  (1885)  p.  296. 
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1845,  when  a  verdict  and  judgment  was  rendered  in  favor  of  the 
jjlaintiifs  below.     The  defendant  appealed. 

The  various  proceedings  in  the  court  below  will  appear  in  the 
opinion  of  tlie  court. 

W.  A.  MiNSHALL,  for  the  appellant,  submitted  the  cause  npon 
an  abstract,  and  the  following  brief:  1.  Verdict  and  judgment 
against  Thompson.  No  declaration  against  him,  or  any  plea  for 
him,  and  no  notice  and  copy  of  declaration  served  on  him,  or  ac- 
cepted by  him,  and  no  plea  on  his  part  to  the  action.  For  this  the 
judgment  is  erroneous.  Without  a  plea  filed  by  Thompson,  or 
his  attorney  for  him,  there  was  no  appearance  on  his  part.  See 
Eject.  Law,  1839,  §  17,  222.  The  order  of  the  court,  making 
him  a  defendant,  required  new  pleading. 

2.  The  judgment  is  erroneous  in  overruling  defendant's  objec- 
tion to  the  tax  deed,  there  being  no  proof  of  the  execution  of  the 
deedbyStapp,  or  proof  of  his  signature,  nor  any  acknowledgment 
in  lieu  thereof.  But  it  is  gravely  contended  by  the  opposite  counsel 
that  the  tax  deed  is  a  patent,  or  equal  to  a  patent,  and  subject  to 
the  same  rules  of  construction.  But  to  set  him  right  on  the  sub- 
ject, I  refer  him  to  the  case  of  Boardman  v.  The  Lessees  of  Eeed, 
6  Peters,  328,  where  the  Supreme  court  of  the  United  States  have 
decided  expressly  to  the  contrary. 

3.  The  auditor's  deed  is  blank  as  to  the  time  when  it  [*  273] 
was  made,  and  no  evidence  in  connection  with  the  deed, 
showing  it  to  have  been  executed  before  the  commencement  of 
the  suit;  and  by  plaintiff's  ovrn  showing,  they  had  no  title  at  the 
time  of  the  demise  laid  in  the  declaration,  without  which  they 
ought  not  to  recover  an  ejectment.  Nor  does  it  appear  that  the 
auditor's  deed  was  made  before  the  law  of  1833,  repealing  the  law 
of  1827,  which  takes  away  the  power  of  the  auditor  to  make  such 
deed;  see  Butler  v.  Palmer,  1  Plill's  (N.  Y.)  K.,  where  it  is  held, 
that  an  executory  right  to  redeem  under  a  statute  not  executed 
till  after  the  repeal  of  the  statute,  the  right  is  gone  by  the  repeal- 
ing clause,  pp.  334-6.  So  here,  if  the  deed  was  not  made  till 
after  the  passage  of  the  law  of  1833,  the  auditor's  power  to  make 
the  deed  is  gone,  and  all  deeds  made  by  him  since,  void. 

Again,  the  deed  in  question  not  being  complete  under  the  stat-. 
ute  of  1827,  but  blank  as  to  the  time  when  .made,  and  so  not  in 
pursuance  of  that  law,  the  provisions  of  the  law  of  1829,  supple- 
mental to  the  law  of  1827,  making  the  auditor's  deed  evidence  of 
the  regularity  and  legality  of  the  sale,  till  the  contrary  is  made  to 
appear,  does  not  apply  to  this  deed;  and  the  plaintiff,  therefore, 
should  have  been  required  to  prove  the  substantial  prerequisites 
required  bylaw  under  such  sales  before  any  title  will  pass. 

The  judgment  is  also  erroneous,  there  being  no  sufficient  ver- 
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diet  in  law  upon  which  to  found  the  judgment;  the  verdict  not 
iinding,  as  the  act  of  1839  requires,  the  nature  of  the  estate  to  be 
established  on  the  trial  of  the  cause.  To  recover  under  tliis  act, 
they  must  not  only  have  a  valid  subsisting  interest  in  the  prem- 
ises at  the  commencement  of  the  action,  but  must  also  establish 
the  same  on  the  trial,  and  the  verdict  must  respond  to  the  evi- 
dence, and  find  and  specify  the  estate  which  shall  have  been  estab- 
lished on  the  trial  by  the  plaintiiF.  This  verdict  only  finds  that 
the  plaintiff  was  seized  of  an  estate  in  fee,  at  the  commencement 
of  the  suit.     See   Ejectment  Law,  1839,  220,  §  3,  and  224,  7th 

specification  of  the  verdict  in  ^  24. 
[*  2741  This  proceeding  is  an  anomaly.  It  is  not  an  action  of 
ejectment  in  the  ordinary,  or  common  law  mode,  nor  is  it 
a  proceeding  under  the  Ejectment  Law  of  1839.  Tliat  law  con- 
fines the  action  to  the  real  parties  in  possession,  or  exercising 
ownership  over  the  premises,  and  by  a  person  having  right  or 
title  at  the  time  of  trial.  See  §  §  3,  4,  5,  of  Ejectment  Law  of 
1839,  220.  There  is  nothino-  in  this  act  authorizing  the  substitn- 
tion  of  a  different  person;  and  if  there  is,  there  is  nothing  in  the 
record  showing  that  Thompson  was  in  possession,  or  exercised  any 
ownership  over  the  premises,  which  is  indispensable  under  our 
Ejectment  Law.  Without  this,  or  any  declaration  against  him,  or 
plea  for  him,  the  judgment  against  him  in  this  action  is  wholly 
unwarranted  and  unprecedented.  The  authorities  and  arguments 
of  plaintiff's  counsel  concerning  other  cases  of  waiver,  have  no  ap- 
plication to  this  case. 

A.  Williams  and  A.  Johnston,  for  the  appellees,  submitted  the 
following  argument  in  writing:  1.  The  first  error  relied  on  is, 
that  there  was  no  declaration  or  issue  against  Thompson.  At  the 
time  he  was  substituted  in  the  stead  of  Brewer,  as  defendant,  there 
was  a  declaration,  plea  and  issue  against  Brewer.  Thompson,  by 
the  record,  is  made  defendant  to  the  suit  and  declaration  then  in 
court,  in  like  manner  as  representatives  are  made  parties  to  suits, 
where  the  original  parties  die  during  their  pendency.  The  proper 
suggestion  is  made  u})on  the  record,  and  the  suit  is  continued 
against  the  new  parties,  in  lieu  of  the  original  parties.  There  is 
.no  necessity  for  a  new  declaration;  the  issue  remains  the  same, 
to  wit:  the  title  of  the  plaintiff,  and  the  possession  of  the  orig- 
inal defendant,  at  the  time  of  suit  brought;  and  if  the  new  defend- 
ant fails  to  plead  according  to  leave  given,  he  is  understood  to 
adopt  and  abide  by  the  issue  already  joined. 

The  practice  of  filing  anew  declaration  against  the  tenant,  when 
substituted  for  the  casual  ejector  under  the  old  action  of  ejectment, 
is  not  analogous.  Under  the  old  action,  the  casual  ejector  was 
a  wholly    fictitious    person,    there    was   really    no   defendant   in 
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court,  until  the  tenant  in  possession  came  in  and  was  made  ["'•  275] 
a  party,  and  the  issue  was  in  fact  against  him,  and  involved 
the  question  of  his  possession.  But  under  our  statute,  the  suit  is 
commenced  against  the  real  defendant,  the  question  is  of  his  pos- 
session, and  the  new  party  on  the  record  is  admitted,  not  as  under 
the  old  practice,  to  receive  a  declaration  and  reply  to  it,  but  to 
defend  the  suit  already  brought.  He  is  substituted,  as  already 
stated,  in  the  same  manner  as  a  representative  is  substituted  oil 
the  death  of  a  party,  by  a  suggestion  and  entry  on  the  record. 

If  any  formal  amendment  were  necessary  to  be  made,  the  courts 
at  this  day  will  consider  it  as  made,  instead  of  staying  proceedino-s 
and  directing  it  to  be  done,  so  as  to  support  the  verdict. 

In  support  of  these  positions,  the  court  is  referred  to  the  follow- 
ing authorities: 

Parties  appeared  by  attorneys,  there  was  no  plea  filed,  and, 
without  any  objection  being  made,  they  went  to  trial.  There  was 
trial,  verdict,  and  judgment  for  the  plaintiff.  The  Supreme  court 
held  there  was  no  error,  and  refused  to  set  aside  the  judgment. 
Brazzle  c.  Usher,  Breese,  14. 

Pending  an  appeal  in  the  court  of  appeals  the  defendant  died, 
and  the  cause  was  revived  against  his  executors.  Afterwards,  the 
cause  being  remanded  to  the  court  below,  there  was  a  trial  and  ver- 
dict, the  executors  not  applying  to  plead  de  novo.  Tlie  judgment 
was  arrested  on  motion,  but  the  court  of  appeals  reversed  that  de- 
cision, and  gave  judgment  for  the  plaintiff",  saying  that  it  was  for 
the  executors  to  have  applied  to  plead  de  novo,  had  they  desired  it. 
Mardoch  v.  Herndon's  Ex'rs,  4  Hen.  &  Mun.  200. 

Two  pleas  were  tiled,  the  general  issue  and  the  statute  of  limi- 
tations. Issue  was  joined  on  the  first  plea,  but  not  on  the  second. 
The  parties  went  to  trial,  the  defendant  appearing  by  attorney, 
and  the  defendant  had  the  benefit  of  the  latter  plea  at  the  trial,  as 
if  issue  had  been  joined.  After  verdict  for  the  plaintiff",  the  court 
refused  to  set  aside  the  proceedings,  and  gave  the  plaintiff  leave 
to  amend,  by  making  up  the  issue,  so  as  to  support  the 
verdict.  Snyder  v.  Snyder,  4  Cowen,  394;  see,  also,  Cook  [*  276] 
V.  Burke,  5  Taun.  164:  Grundy  v.  Mell,  4  Bos.  &  Puller, 
28;  Graham's  Pr.  645. 

The  practice  in  England  was  formerly  to  stay  proceedings  until 
the  record  was  amended  in  the  court  below,  and  then  to  grant  a 
certiorari,'  but  at  this  day,  courts  w^ill  consider  an  amendment  as 
made,  in  cases  in  which  it  would  be  pi-oper  to  allow  it  to  be  made. 
Stephens  v.  White,  2  Wash.  Va.  P.  212,  top  page  272. 

2.  There  is  no  force  in  the  second  error  relied  on.  The  sale  was 
made  under  the  law  of  1829,  which  has  been  the  subject  of  adju- 
dication in  the  cases  of  Graves  ^'.  Bruen,  1  Gilman,  167,  and  Vance 
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V.  Schuyler,  Ibid.  160,  decided  at  the  last  term  of  this  court. 
Deeds  ofi'ered  under  identical  circumstances  with  this  one,  were 
held  to  have  been  proporly  admitted  in  those  cases;  and  in  the 
former  case,  it  was  held,  that  the  auditor's  deed,  being  a  patent 
emanating  from  the  State,  required  no  proof  of  its  execution,  etc. 
The  objection  taken  in  this  case,  however,  was  for  want  of  the  pre- 
liminary proof  of  the  regularity  of  the  sale,  a  point  decided  ex- 
pressly in  the  cases  above  quoted.  The  bill  of  exceptions  does  not 
state  that  all  the  evidence  is  given  in  it,  nor  that  the  execution  of 
the  deed  was  not  proven. 

It  has  been  decided  by  this  court,  (Gilham  v.  State  Bank,  2 
Scam.  250;  Cross  v.  Bryant,  2  do.  42;  and  Reed'y.  Phillips,  4  do.  ■ 
41;)  that  "  an  objection,  which  might  be  obviated  by  further  proof, 
must  be  taken  and  insisted  on  at  the  trial,  or  it  is  not  ground  for 
error;"  and,  that  "  where  the  bill  of  exceptions  does  not  show  that 
a  deed  was  objected  to,  for  want  of  proof  of  execution,  it  will  be 
presumed  that  such  proof  was  made." 

3.  The  third  error  assigned  is,  that  the  deed  from  Moulton 
and  others  was  improperly  admitted,  there  being  no  certificate 
from  the  clerk,  etc.,  of  the  official  character  of  the  commissioner  of 
deeds,  who  took  the  acknowledgment.  The  same  question  was 
raised  upon  the  same  deed,  in  the  case  of  Vance  i).  Schuyler,  1  Gil- 
man,  160,  already  referred  to,  which  was  decided  at  the  last  term 

of  this  court,  and  the  deed  was  sustained, 
r*  277J       4  and  5.     The  fourth  and  fifth  assignments  are  general 
and  are  sufficiently  answered  above. 

Caton,  J.  This  is  an  action  of  ejectment  commenced  in  the 
Mercer  circuit  court  at  the  May  term,  1844,  by  the  present  de- 
fendants against  Gilbert  Brewer.  Declaration  and  notice  in  the  us- 
ual form,  and  the  defendant.  Brewer,  filed  a  plea  of  not  guilty,  at 
the  May  term,  1844,  At  the  September  term,  1844,  we  find  the 
following  order  entered  after  the  title  of  the  cause:  "  By  consent 
of  parties,  it  is  ordered  by  the  court  that  Abel  W.  Thompson  be 
made  defendant  in  the  place  of  the  now  defendant,  Gilbert  Brewer, 
and  leave  given  to  plead  anew  and  continued  at  the  costs  of  plain- 
tiffs." No  other  pleadings  appear  in  the  case.  The  cause,  at  the 
May  term,  1845,  was  entitled  as  against  Abel  W.  Thompson  as  de- 
fendant, and  at  that  term  was  tried  by  a  jury,  and  a  verdict  and 
judgment  rendered  for  the  plaintiffs.  The  bill  of  exceptions  shows 
thafthe  plaintiffs  to  maintain  the  issues  on  their  part,  oft'ered  in 
evidence  an  auditor's  deed  without  a  date,  signed  by  James  T.  B. 
Stapp,  for  taxes  for  the  year  1831,  on  a  sale  made  in  1832,  with- 
out any  other  proof  of  the  sale,  or  that  the  prerequisites  of  the 
law  had  been  complied  with.     To  the  admission  of  this  deed,  the 
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defendant's  counsel  objected,  for  the  reason  that  it  was  not  shown 
to  have  been  made  upon  authority  of  law,  nor  acknowledged;  which 
objection  was  overruled  by  the  court,  and  the  deed  read  to  the  jury, 
and  the  defendant  excepted.  The  bill  of  exceptions  further  shows 
that  the  plaintills  also  offered  to  read  in  evidence  a  deed  from 
Moulton  and  others  to  plaintiffs,  wliich  was  acknowledged  in  due 
form  before  John  N.  Taylor,  as  a  commissioner,  to  take  the  ac- 
knowledgments of  deeds  of  the  State  and  city  of  New  York,  with- 
out any  certiiicate  of  the  official  character  of  the  commissioner. 
The  objection  was  overruled,  the  deed  read,  and  an  exception  taken. 

The  lirst  question  naturally  presented  for  the  consideration  of 
the  court  is,  whether  the  court  obtained  jurisdiction  of  the 
person  of  the  defendant,  Thompson,  The  solution  of  that  [*  278] 
question  depends  entirely  upon  the  question,  whether 
Thompson  appeared  in  the  court  below,  and  by  his  own  consent  was 
made  a  party  defendant  in  the  cause,  in  place  of  Brewer,  his  ten- 
ant, as  we  presume.  We  think  this  sufficiently  appears  from  the 
record.  It  appears  from  the  record  that  at  the  September  term, 
1844,  by  consent  of  parties,  Thoimpson  was  made  defendant  in 
place  of  Brewer.  By  this  we  understand,  that  the  order  was  made 
with  the  consent  of  Thompson,  as  well  as  both  the  former  parties 
to  the  suit.  But  if  there  were  any  doubts  on  this  subject  from  the 
language  of  the  order,  tliat  doubt  would  be  removed  by  the  subse- 
quent entries  on  the  record,  which  show  that  Thompson  appeared 
and  defended  the  cause  at  every  step,  from  the  time  said  order  was 
entered,  till  the  final  judgment  was  rendered.  We  are  of  opinion, 
that  it  sufficiently  appears  that  Thompson  was  made  defendant  by 
his  own  consent,  and  was,  as  such,  properly  a  party  to  the  suit. 

No  new  declaration  was  filed  against  Thompson,  after  he  became 
defendant,  nor  was  the  original  declaration  so  altered,  or  amended 
as  to  present  his  name  as  defendant  therein.  Nor  did  Thompson 
file  any  new  plea,  but  the  cause  was  tried  on  the  issue  as  made  up 
with  Brewer,  while  he  stood  as  defendant.  By  the  ejectment  law 
of  1839,  fictitious  parties  are  dispensed  with  and  the  suit  is  re- 
quired to  be  commenced  against  the  person  in  possession,  by  the 
real  plaintiff,  directly.  Where  the  suit  is  commenced  against  a 
tenant,  we  do  not  doubt  the  right  of  the  landlord  to  appear,  and 
defend  and  control  the  cause  in  the  name  of  the  tenant,  if  he  will 
indemnify  him  against  costs.  Nor  do  we  sea  any  inconvenience  or 
impropriety  in  allowing  the  name  of  the  landlord  to  be  placed  on 
the  record  as  defendant,  in  place  of  the  tenant;  but  there  would  be 
a  manifest  impropriety  in  going  back  and  altering  the  declaration 
so  as  to  show  that  the  case  was  originally  commenced  against  the 
landlord,  unless  he  would  file  a  stipulation  admitting  his  posses- 
sion at  the  time  of  the  commencement  of  the  suit;  for  it  is  neces- 
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sarj  for  the  plaintiflP  to  show,  in  addition  to  his  title,  that  the 
defendant  was  in  possession  at  the  time.  On  application 
[*  2791  of  the  landlord,  and  on  filing  such  stipulation,  the  court 
might  direct  the  pleadings  to  be  altered  as  desired.  In  this 
case,  no  such  application  was  made,  nor  did  Thompson  ever  tile  a 
new  plea  under  the  leave  given  him  at  the  time  his  name  was 
placed  upon  the  record;  but  he  chose  to  go  to  trial  upon  the  issue 
formed  by  Brewer,  and  itidoes  not  appear  but  under  that  issue  his 
rights  could  be  properly  tried. 

We  will  next  inquire  whether  the  court  erred  in  overruling  the 
objections  to  the  auditor's  deed.  To  that  deed  it  was  objected, 
first,  that  it  was  not  shown  to  have  been  made  upon  authority  of 
law;  and,  secondly,  that  it  was  not  acknowledged.  If,  under  the 
first  objection,  we  are  to  understand  that  it  should  have  been  shown 
that  all  the  prerequisites  which  the  law  requires,  should  have  l)een 
shown  to  have  existed,  before  the  auditor  was  authorized  to  make 
the  deed,  in  order  to  entitle  it  to  be  read  in  evidence  to  the  jury, 
it  was  not  well  founded.  That  question  was  decided  at  the  last 
term,  in  the  case  of  Yance  v.  Schuyler,  1  Oilman,  160.  Under 
this  broad  objection,  however,  it  may  possibly  be  said,  that  al- 
though no  such  intimation  has  come  from  counsel,  that,  as  there  is 
no  date  to  the  deed,  the  presumption  is  that  the  deed  was  made  by 
the  auditor,  after  the  27th  day  of  February,  1833,  when  the  laws 
of  1827  and  1829,  which  authorized  the  auditor  to  make  such 
deeds,  were  repealed.  The  time  of  the  execution  and  the  delivery 
of  an  auditor's  deed  may  l)e  proved  by  parol,  as  well  as  any  other 
deed,  so  that  it  was  competent  for  the  party  to  show  by  parol,  that 
this  deed  was  made  before  the  repeal  of  the  law  under  which  it  was 
made,  and  when  the  auditor  had  authority  to  make  it.  This  court 
lias  often  decided  the  principle,  that  when  the  propriety  of  the  de- 
cision depends  upon  the  state  of  the  proof  which  may  have  been 
given,  and  there  is  no  intimation  in  the  bill  ot  exceptions  that  the 
proof,  which  rendered  the  decision  proper,  was  not  given,  the  ap- 
pellate court  will  presume  in  favor  of  the  decision  below,  rather  than 
against  it;  and  that  the  necessary  proof  had  been  presented,  and  we 
can  not  doubt  that  counsel  prepare  their  bills  of  exception 
in  view  of  that  rule;  and  in  reference  to  that  rule  they 
[*  280]  are  signed  by  the  judge.  If  the  rule  were  understood  difter- 
ently,  the  counsel  on  the  other  side  would  take  care  that 
the  evidence  is  in,  showing  the  propriety  of  the  decision;  but  as 
the  rule  is  universally  understood,  the  party  taking  the  exception 
shows  affirmatively  that  the  decision  was  erroneous,  or  at  least 
show,  that  the  objection  was  made  for  the  want  ol  such  proof  The 
presumption  then  is,  that  there  was  proof  tending  to  sliow  that  the 
deed  was  made  before  the  law  of  1829  was  repealed,  if  indeed  that 
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question  was  ever  raised,  or  thought  of  in  the  court  below,  which 
is  very  doubtful  from  the  bill  of  exceptions.  In  the  case  of  Graves 
V.  Bruen,  decided  at  the  last  term  of  this  court,  (1  Oilman,  167,) 
it  was  held  that  an  auditor's  deed  need  not  be  acknowledged  or 
recorded. 

The  only  remaining  question  in  this  case  was  decided  by  this 
court  in  that  of  Vance  v.  Schuyler,  before  referred  to,  where  it 
was  held,  that  no  certificate  of  the  official  character  of  a  commis- 
sioner in  another  State,  before  whom  the  acknowledgment  of  a  deed 
is  taken,  need  be  produced.  That  disposes  of  the  objection  to  the 
deed  of  Moulton  and  others,  which  concludes  the  examination  of 
the  errors  assigned. 

The  judgment  of  the  circuit  court  is  affirmed  with  costs. 

LocKwooD,  J.,  dissented. 

Judgment  affirmed. 


LuTHEE  Sears  v.  Daniel  Low. 

Error  to  Peoria.  '■  [*  2811 

1.  Execution  sale — not  set  aside  save  on  notice.  A.  recovered  a  judgment 
against  B.  on  which  an  execution  was  issued,  levied  on  real  estate,  and  satisfied 
by  the  sale  of  the  same.  ■Subsequently,  the  plaintiff  in  the  execution  entered  a 
motion  in  the  circuit  court  and  procured  an  order  to  set  aside  the  execution,  levy 
and  sale.  The  defendant  in  execution  had  no  notice  whatever  of  the  intended 
motion :  Held,  that  the  judgment  setting  aside  the  execution,  levy  and  sale  was 
erroneous,  no  notice  having  been  given  to  the  opposite  party,    (a) 

Daniel  Low,  the  defendant  in  error,  recovered  a  judgment  in 
the  Peoria  circuit  court  against  the  plaintiff  in  error,  at  the  May 
term,  1838.  Execution  was  issued,  levied,  and  hnally  satisfied  by 
a  sale  of  real  estate.  At  the  October  term,  1840,  Low  obtained  an 
order  of  court  setting  aside  the  execution,  levy  and  sale,  and  an 
alias  execution  was  issued.  Sears,  the  plaintiff  in  error  and  de- 
fendant in  the  execution,  had  no  notice  of  the  intended  application 
to  set  aside  the  execution,  etc. 

E.  N.  Powell  and  W.  F.  Bryan,  for  the  plaintiff  in  error:  A 
motion  to  quash  an  execution,  without  notice,  is  irregular,  and  can 
not  be  entertained.  Cline  ^'.  Green,  1  Blackf  53;  Dazeyy.  Orr,  1 
Scam.  535;  Douw  v.  Burt,  1  Wend.  89:  Dowling  v.  Brown,  Har- 
din, 181;  Payne  v.  Cowan,  1  J.  J.  Marsh.  12;  Lansing  v.  Quack- 
en  bush,  5  Cowen,'38;  Delaplaine  v.  Hitchcock,  6  Hill's  (N.  Y.) 
R.  14,  17. 

Case  Citing  Text.  chasers,  notice  to  each  is  essential  to 

{a)     In  proceeding  by  motion  to  set      grantofrelief  sought  in  favor  of  either, 
aside  judicial  sale   to  two  joint  pur-      Turney  v.  Saunders,  3  Gilm.  239,  242. 
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These  authorities  clearly  show,  that  notice  must  be  given  to  the 
opposite  party  before  the  court  can  rightfully  proceed  to  set  aside 
an  execution,  or  a  levy  and  sale.  The  reason  of  this  is  manifest, 
for  when  a  judgment  is  once  rendered  the  parties  may  be  consid- 
ered as  no  longer  in  court.  A  motion  to  quash  an  execution  may 
be  considered  as  a  new  proceeding,  and  the  opposite  party  should 
have  an  opportunity  to  be  heard. 

O.  Peteks,  for  the  defendant  in  error:  1.  If  there  was 
[*  2821  error  in  the  order  of  the  circuit  court  in  setting  aside  the 
execution,  the  defendant  should  have  applied  to  the  cir- 
cuit court  to  correct  it,  or  brought  his  writ  of  error  corarn  vobis. 
Beaubien  v.  Hamilton,  3  Scam.  216.  This  would  have  enabled  the 
plaintiff  to  contest  it,  and  show  that  notice  had  in  fact  been  given 
him. 

2.  It  does  not  appear  alSirmatively  by  the  record,  that  notice  of 
the  motion  to  set  aside  the  execution,  was  not  given  to  Sears;  and 
this  court  will  not  presume  that  such  notice  was  not  given. 

In  courts  of  law  of  general  jurisdiction  every  thing  will  be  pre- 
sumed in  favor  of  the  proceedings.  Harper  v.  Bell,  2  Bibb,  222; 
Heydon  v.  Lockhart,  1  do.  308;  Voorhees  v.  Tlie  Bank  of  the  U. 
S.,  10  Peters,  472;  Commonwealth  v.  Moore,  3  Pick.  197;  Graham 
V.  Dixon,  3  Scam.  117. 

In  Holdridge  v.  Bailey,  4  Scam.  124,  the  court  reversed  the  de- 
cree, because  the  bond  on  which  the  suit  was  founded  did  not  ap- 
pear in  the  record ;  and  held  that  they  would  not  presume  that  it 
was  before  the  circuit  court  at  the  hearing;  but  the  distinction  is 
there  taken  between  suits  in  chancery  and  suits  at  law. 

In  all  the  cases  cited  by  the  plaintiff  in  error  from  the  Kentucky 
Reports,  it  appeared  affirmatively  that  no  notice  of  the  motions  to 
set  aside  the  executions  was  given.  The  same  appeared  also  in  the 
case  of  Dazey  v.  Orr,  1  Scam.  535;  and  the  defendant  took  a  bill 
of  exceptions,  showing  that  notice  had  not  been  given  him. 

The  cases  referred  to  on  the  other  side  in  the  New  York  Reports 
show,  that  they  were  original  judgments  in  the  Supreme  court,  and 
application  was  made  to  the  courts  to  set  aside  its  own  execution, 
so  that  the  court  could  not  say  that  no  notice  was  given.  The  mo- 
tions were  original  proceedings  in  that  court,  and  not  brought  there 
by  error  from  an  inferior  court,  as  in  this  case,  and,  therefore,  no 
presumption  would  arise. 

3.  The  return  of  the  officer  upon  the  executio,n  shows  no  valid 
sale,  and  that  all  the  proceedings  upon  the  execution  were  irregu- 
lar and  void;  the  return  being  irregular,  the  circuit  court  could 
properly  proceed  to  correct  it  without  notice  to  the  defendant. 
Payne  v.  Cowan,  1  J.  J.  Marsh.  12. 
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Young,  J.*  This  was  a  motion  made  at  the  October  ['■■  283] 
term  of  the  Peoria  circuit  court,  1840,  by  Low,  the  defend- 
ant in  error,  who  was  plaintiff  below,  to  set  aside  an  execution  is- 
sued at  his  instance  on  a  judgment  obtained  by  him  in  that  court, 
at  the  May  term,  1838,  against  Sears,  for  the  sum  of  S572.90  dam- 
ages and  costs  of  suit;  and,  also,  to  vacate  the  sale  ot  the  real  estate 
subsequently  made  by  the  sheriff  thereon  in  the  execution  of  the 
said  writ.  The  error  assigned  by  Sears,  the  plaintiff  in  error,  is, 
that  the  motion  was  improperly  entertained  by  the  court  beloM', 
and  an  ex  parte  order  erroneously  made  thereon  setting  aside  the 
execution,  and  the  levy  and  sale  made  thereon  by  the  sheriff",  with- 
out notice  to  Sears,  who  was  defendant  in  the  judgment  upon  which 
the  execution  was  issued. 

It  appears  by  the  record  filed  in  this  case,  that  Low,  the  defend- 
ant in  error,  recovered  a  judgment  at  the  May  term  of  the  Peoria 
circuit  court,  1838,  against  Sears,  the  plaintiff'  in  error,  for  the  sum 
of  $572.90  damages  and  costs,  with  an  agreement  that  the  execu 
tion  should  be  stayed  until  the  first  day  of  the  following  month  of 
September;  that  on  the  81st  of  October,  1838,  Low  caused  an  exe- 
cution to  be  issued  on  said  judgment  for  the  said  sum  as  damages, 
and  S8.87  costs,  directed  to  the  sheriff  of  Peoria  county,  and  re- 
turnable in  ninety  days  from  the  date  thereof;  and  that  said  exe- 
cution came  to  the  hands  of  the  said  sheriff,  and  M-as  afterwards 
returned  by  him  to  the  clerk's  otiice,  with  the  following  indorse- 
ments thereon : 

1.  "The  within  execution  came  to  my  hands  this  1st  day  No- 
vember, 1838,  at  2  o'clock." 

2.  "  Eeceived  on  the  within  execution  the  sum  of  $175.78,  in 
part  payment  of  the  same.     January  21st,  1839. 

Thomas  Bryant,  S.  P.  C." 

3.  "  Levied  on  lot  No.  9  in  block  No.  37  in  Hale's  addition  to 
Peoria,  and  sold  the  same  for  $450.50,  this  21st  of  January,  1839. 

Thomas  Bryant,  S.  P.  C." 
There  appears  also  among  the  papers  in  the  suit,  but  [*  284] 
not  attached  to  the  execution,  a  certificate  of  appraisement 
as  follows,  to  wit: 

"  AYe,  the  undersigned,  having  been  summoned'and  sworn  by 
Thomas  Bryant,  sheriff  of  Peoria  county,  to  value  and  appraise  lot 
No.  9  in  block  No.  37,  in  Hale's  addition  to  Peoria,  do  value  thr 
same  at  $2,500.     Given  under  our  hands  and  seals  this  21st  of 


January,  1839."  "  Samuel  Yeacock, 

Abraham  Laveille, 
Seth  Fulton." 

*  WiLSOK,  C.  J.,  did  not  sit  in  this  case. 
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At  the  October  term,  1840,  Low,  by  his  attorney,  submitted  a 
motion  to  set  aside  the  execution,  levy  and  sale,  and  had  judgment 
at  the  same  term,  without  notice  to  Sears,  and  without  any  appear- 
ance on  his  part,  setting  aside  the  execution  and  sale  of  tlie  lot  m 
Peoria,  made  thereon  by  the  sheriff,  and  awarding  an  alias  execu- 
tion upon  said  judgment. 

Per  Curiam.  This  judgment  is  erroneous,  as  no  notice  of  the 
motion  appears  by  the  proceedings  to  have  been  given  to  Sears, 
which  we  hold  was  necessary,  as  the  parties  were  out  of  court,  be- 
fore such  an  order  could  properly  have  been  made  to  the  prejudice 
of  the  defendant,  without  affording  him  an  opportunity  of  showing 
that  there  was  no  irregularity  in  the  execution  itself,  or  in  the 
sheriff's  conduct  under  it  in  making  the  sale,  or  of  making  a  cross 
motion,  if  necessary,  to  correct  the  irregularities  complained  of,  if 
they  were  informal  and  voidable  only,  and  of  such  a  character  as 
would  authorize  the  making  of  such  amendments. 

Judgment  reversed  with  costs. 

Judgmenv  reversed. 


James  Hill  v.  John  M.  "Ward. 
[*  2851  Error  to  Williamson. 

1.  Practice — exceptions  to  overruling  motions  under  statute.  By  the  ac.  of 
July  21,  1837,  exceptions  may  be  taken  to  opinions  or  decisions  of  the  circuit 
court  overruling  motions  in  arrest  of  judgment,  motions  for  new  trials  and  con- 
tinuance of  causes,  and  the  party  excepting  may  assign  for  error  any  opinion  so 
excepted  to.  {a) 

2.  Instruction — general  rule  as  to.  In  giving  or  refusing  instructions  in 
matters  of  law,  it  is  the  duty  of  a  court  to  look  at  the  whole  record  and  evidence 
in  the  cause,  and  if,  upon  such  examination,  they  are  found  to  be  appropriate 
and  pertinent,  they  should  be  given.  In  short,  the  court  should  give  a  legal  in- 
struction when  asked,  if  applicable  to  the  case  under  consideration,  and  refuse 
the  same,  though  it  may  be  strictly  a  legal  proposition  and  founded  upon  the 
hypothesis  that  the  jury  believe  certain  facts  which  may  be  material  to  the  issue, 
provided  no  evidence  has  been  offered  in  support  of  the  supposed  state  of 
facts,  ip) 

3.  Same — time  to  except.  A  party  can  not  except  to  the  opinion  of  the  court 
in  giving  or  "efusing  instructions,  except  at  the  time  they  are  given  or  re- 
fused, (c)  , 

Cases  Citing  Text.  18  111.  449,  454.  Where  merits  have 

(rt)   For  re-enactment  of  statute  of  notbeen  tried  below,  judgment  will  be 

1837,  see  R.  S.  1874,  Practice,  ch.  110,  reversed.     Buckmaster  «.   Beames,  4 

§61;  S.  and  C.'s  Stats,  p.  1826;  Coth-  Gilm.   448,  450.     Instructions  should 

ran's  Stats.  (1885)  p.  1106.  correctly  slate  law  and   be   based  on 

(6)   When  record   shows  that  sub-  evidence  in  case.    Owen  v.  McKean, 

stantiai  justice  has  been  done,  cause  14  111.459,461;   Newkirk  t>.  Cone,  18 

will  not  be  reversed  for  mistakes  in  111.449,  454;    Coughlin  v.  People,  18 

regard  to  admission  of  evidence  or  111.  266,  268. 

giving  instructions.    Greenup  v.  Sto-  (c)  Instruction  must  be  excepted  to 

ker,8Gilm.  202, 216;  Newkirk  t).  Cone,  when  given,  in  order  that  giving  it 
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4.  Riparian  right — sic  ute  tuo  ut  aliendi  non  loedas.  Every  man  has  a  ri"-ht 
to  construct  a  mill  dam  upon  his  own  land,  but,  in  so  doing,  he  must  be  cautious 
that  he  does  no  injury  to  another.  He  cannot  interfere  with  his  neighbor's 
rights  and  privileges,  or  set  back  the  waters  of  a  stream  one  foot  upon  his  land, 
without  rendering  himself  liable  to  damages  commensurate  with  the  injury  sus- 
tained, unless  he  has  so  long  enjoyed  his  privilege  as  to  confer  upon  him  a  pre- 
scriptive right. 

Trespass  on  the  case  in  the  ■Williamson  circuit  court,  brought 
by  the  plaintijEf  in  error  against  the  defendant  in  error,  and  heard 
before  the  Hon.  Walter  B.  Scates  and  a  jury,  at  the  April  term, 
1844.  The  jury  rendered  a  verdict  for  the  defendant.  The  testi- 
mony in  the  cause,  and  the  instructions  asked,  appear  in  the  opin- 
ion of  the  court. 

L.  Tkumbull,  for  the  plaintiff  in  error:  A  bill  of  exceptions 
ought  to  contain  enough  of  the  case  to  show  the  materiality  of  the 
instructions  asked  for,  Evans  u  Lohr,  2  Scam.  515;  Cummings 
V.  McKinney,  4  do.  58;  McKee  v.  Ingalls,  lb.  34. 

A  party  can  not  assign  for  error  the  refusal  of  the  court  to  give 
certain  instructions,  unless  he  excepts  at  the  time  to  the  decision 
of  the  court  refusing  the  instructions.  Leigh  v.  Hodges,  3  Scam. 
17;  Archer  v.  Hubbell,  4  Wend.  514;  Wardell  v.  Hughes,  3  do. 
418. 

The  refusal  of  a  court  to  give  a  proper  instruction,  was  [*  286] 
held  a  proper  cause  for  granting  a  new  trial.     Fisher  v. 
Bridges,  4  Blackf.  519. 

A  new  trial  shall  be  granted  if  the  judo^e  misdirect  the  jury. 
Anon.  2  Salk.  649;  2  Duer's  Pr.  128;  2  Tidd's  Pr.  908. 

A  new  trial  ought  to  be  granted,  if  such  instructions  as  asked 
for  should  have  been  given.     Corbin  v.  Brown,  14  Pick.  311. 

In  this  case,  the  instructions  asked  were  proper  and  should  have 
been  given.     Stout  v.  Mc Adams,  2  Scam.  67. 

D.  J.  Baker,  for  the  defendant  in  error:  Where  there  is  testi- 
mony on  both  sides,  the  court  will  not,  as  a  general  rule,  grant  a 
new  trial.  Lewis  v.  Peake,  7  Taun.  153;  Graham  on  New  Trials, 
362,  380. 

The  awarding  of  new  trials  on  the  testimony  was  formerly  with- 
in the  discretion  of  the  court,  and  the  statute  has  not  varied  the 
rule  much. 

It  is  for  the  jury  to  decide,  when  there  is  testimony  on  both 
sides.  Johnson  v.  Moulton,  1  Scam.  532;  Webster  'C.  Vickers,  2 
do.  297;  Eldredge-y.  Huntington,  lb.  538. 

Courts  will  not  grant  new  trials,  where  vindictive  damages  only 

may  be  objected  to  in  court  of  appeal.  ceptionto  giving  instruction  in  motion 

Martin  v.  People,  Vd  111.  341;  Sullivan  foi  new  trial  is  not  taking  exception  to 

n.  Dollins,  13  111.  85,  88;    Sedgwick  v.  instruction  at  time  it  was  rendered. 

Phillips,  23  111.  188.     Embracing  ex-  I.  C.  R.  Co.  v.  Modglin,  85  111.  481,482. 
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are  sought  to  be  recovered,  or  merely  nominal  damages.    Jolmson 
V.  Weedman,  4  Scam.  497,  and  cases  there  cited. 

Teumbull,  in  reply,  cited  Miisgrave  v.  Nevinson,  2  Lord  Raym. 
1360;  Graham's  Pr.  631;  and  cases  before  cited. 

Purple,  J.  The  plaintiff  brought  an  action  of  trespass  on  the 
case  against  the  defendant  in  the  Williamson  county  circuit  court 
to  recover  damages  for  an  alleged  injury  occasioned  by  the  erection 
of  a  mill  dam  by  the  defendant,  and  the  consequent  flowing  and 
setting  back  the  water  of  a  stream  upon  the  plaintift''s  land,  there- 
by rendering  a  certain  ford  on  said  land  inconvenient  to  pass,  and 
injuring  and  destroying  plaintiff's  mill  seat  on  said  stream  and 
land,  and  preventing  him,  plaintiff,  from  proceeding  in  the  erection 

and  construction  of  said  plaintiff's  mill  dam  and  mill. 
[*  2871       The  cause  was  tried  upon  the  general  issue.    The  whole 

evidence  in  the  case  is  contained  in  the  bill  of  exceptions, 
and  is  substantially  as  follows:  The  plaintiff  in  the  lirst  place  in- 
troduced the  records  of  the  county  commissioners'  court,  showing 
that  some  time  in  June,  1839,  he  had  procured  and  caused  to  be 
executed  a  writ  of  ad  quod  damnum,  preparatory  to  the  erection 
of  a  mill  upon  his,  plaintiff's,  land.  He  then  read  in  evidence  a 
patent  from  the  United  States  to  him  for  the  north  east  quarter  of 
the  north  west  quarter  of  section  twenty-four  (24),  ten  (10)  south, 
twc  (2)  east,  being  the  same  land  mentioned  in  plaintiff's  declara- 
tion, for  the  injury  to  which  he  claims  damages  in  this  case. 

John  L.  Perry  testified,  that  plaintiff  cotnmenced  getting  his 
timbers  for  a  mill  frame  and  dam  in  1839  or  1840;  that  they  were 
put  into  the  frame  and  dam;  that  the  dam  was  very  substantial 
work  as  far  as  finished ;  that  the  mill  then  in  operation  is  not  of 
much  consequence;  that  the  frame  work  of  the  mill  is  good  and 
permanent;  that  the  mill  site  is  a  tolerable  good  one,  if  not  ob- 
structed; that  there  is  back  water  in  an  ordinary  stage  of  water 
immediately  below  Hill's  dam  from  one  and  a  half  to  two  feet 
deep;  that  the  water  at  the  ford  next  below  and  about  two  hun- 
dred yards  from  Hill's  dam  on  Hill's  land  before  Ward's  mill  was 
built,  in  a  common  stage  of  water,  was  about  two  feet  deep;  that 
since  the  building  of  Ward's  dam,  in  a  like  stage  of  water,  wit- 
ness had  crossed  at  the  ford,  and  the  water  ran  into  his  wagon  bed, 
the  bottom  of  which  was  about  three  and  a  half  feet  high;  that 
the  water  in  such  a  stage  is  over  Hill's  mill  wheel;  that  Hill's 
wheel  could  not  do  any  good  in  that  condition;  that  the  fall  in  the 
bed  of  the  creek,  as  far  as  witness  went,  was  twenty-three  and  three- 
fourths  inches;  that  at  the  time  above  stated  since  the  building  of 
defendant's  dam,  the  current  immediately  below  Hill's  dam  did 
not  convey  corn  cobs  thrown  in  by  witness  to  any  perceivable  dis- 
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tance  in  one  hour's  time;  that  the  mill  dam  and  mill  site  of  the 
plaintiff,  with  good  stones,  good  wheel  and  dam  ten  feet  high  would 
be  worth  six  or  seven  hundred  dollars;  that  the  site  and  work  of 
the  plaintiff,  as  they  now  exist,  if  unobstructed  by  back  water, 
would  be  worth  about  two  hundred  dollars. 

On  cross  examination  witness  stated,  that  the  plaintiff's  [*  2881 
mills,  as  tliey  now  are,  if  the  privilege  were  unobstructed 
by  back  water,  would  not  be  worth  tending;  that,  in  his  opinion, 
plaintiff's  wheel  should  have  been  set  considerably  higher;  that 
he  was  not  a  mill-wright. 

James  L.  Ramsey  testified,  that  in  the  night  when  Ward  was 
not  grinding,  the  water  immediately  below  Hill's  mill  dam  would 
rise  five  inches,  and  thereby  prevent  plaintiff  from  using  his  mill, 
and  that  it  would  fall  the  same  when  Ward's  mill  had  run  during 
the  day,  so  that  Hill  could  grind  at  his  mill;  that  Hill  can  not 
grind  when  Ward's  dam  is  full;  that,  at  such  time,  the  water  im- 
mediately below  Hill's  dam  is  three  feet  eight  inches  deep;  that 
Hill's  mill  site  is  the  best  on  the  creek;  that  he  is  well  acquainted 
with  the  creek  and  knows  of  no  cause,  except  Ward's  dam,  for  the 
rising,  falling  and  depth  of  the  water  below  Hill's  dam. 

On  cross  examination  he  stated,  that  the  lower  part  of  Hill's 
mill  wheel  is  about  twelve  inches  below  the  present  bed  of  the 
creek,  and  above  low  water  mark.  On  further  direct  examination, 
he  stated  that  Hill  could  not  complete  his  mill  and  dam  on  account 
of  the  depth  of  water  below  it  at  an  ordinary  stage;  that  Hill's 
dam  is  about  four  feet  high  at  the  upper  part  and  about  one  foot 
high  at  the  lower  end  of  the  slope. 

Jeremiah  Claxton  testified  that  Ward's  mill  dam  at  a  good  stage 
of  water  prevents  any  current  of  consequence  between  it  and  Hill's 
dam,  and  that  he  knows  of  nothing  to  occasion  this  want  of  cur- 
rent, except  Ward's  dam. 

James  Simmons  testified,  that  at  a  common  grinding  stage,  the 
water  is  entirely  level  between  the  two  dams;  that  the  creek  is  not 
as  it  used  to  be;  he  believes  there  is  back  water  immediately  be- 
low Hill's  dam  at  such  a  stage;  that  he  knows  of  nothing  to  cause 
it  but  Ward's  dam;  that  Hill  commenced  building  his  mill  four 
years  ago  this  spring;  and,  on  cross  examination,  he  stated,  that 
there  is  back  water  at  Hill's  dam  when  the  water  is  but  just  run- 
ning over  Ward's  dam;  that  when  Ward  is  grinding,  there  is  some 
little  current  between  the  two  dams;  that  some  sand  was  dug  out 
of  the  creek  where  Hill's  mill  frame  and  wheel  were  put, 
and  thrown  on  the  opposite  side  on  the  bed  of  the  creek,  [*  289] 
which  narrowed  the  channel. 

Felix  S.  Boyd  stated,  that  the  stream  below  Hill's  dam  before 
Ward's  was  built  had  a  fine  current;  that  now  it  has  the  appear- 
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ance  of  back  water  between  the  two  dams;  that  he  had  crossed  at 
the  ford  before  Ward's  dam  was  built;  that  at  an  ordinary  stage 
the  water  there  is  more  than  a  foot  deeper  than  before  Ward's 
dam  was  built;  that  Hill  commenced  building  his  dam  in  the  spring 
of  1840. 

On  cross  examination  he  stated,  that  the  ford  was  not  far  from 
three  hundred  yards  below  Hill's  dam,  and  that  the  water  now  ed- 
dies much  immediately  below  the  said  dam. 

Peter  Ollis  stated,  that  he  knew  the  creek  before  the  dams  were 
built;  that  the  water,  at  the  ford,  at  a  common  stage,  was  never 
upwards  of  three  feet  deep. 

Daniel  Ollis  stated  that  the  water  of  the  ford  last  spring  at  a  lit- 
tle above  the  ordinary  stage  was  about  to,  or  did  run  over  the  back 
of  his  horse;  that  the  water  was  up  "  right  smart." 

Samuel  Bates  stated,  that  he  knows  the  ford  was  very  much 
deeper  than  it  was  before  Ward's  dam  was  built;  the  water  is  from 
three  to  live  inches,  to  four  feet  deep  at  an  ordinary  stage;  on  Sat- 
urday, at  a  common  stage  of  water,  when  Ward  is  running  his  mill, 
the  water  is  low  at  Hill's  mill,  and  on  the  Sunday  following,  with- 
out any  rise  in  the  creek  when  Ward  is  not  grinding  or  running 
his  mill,  the  water  is  much  deeper;  that  the  ford  may  be  near  a 
quarter  of  a  mile  below  Hill's  mill. 

E..  T.  Kelly  testified,  that  the  ford  was  considerably  deeper  than 
before  Ward's  dam  was  built;  that  a  year  ago  last  spring  and  be- 
fore Ward's  dam  was  built;  that  a  year  ago  last  spring  and  since 
Ward's  dam  was  built,  on  Sunday  morning  when  Ward  was  not 
grinding,  he  crossed  the  ford  and  returned  in  the  afternoon  of  the 
same  day;  that  there  had  been  no  rain  that  day  nor  for  a  long  time 
previous;  that  the  streams  were  generally  falling;  that  on  his  re- 
turn, the  water  at  the  ford  had  risen  seven  or  eight  inches,  and 
was  mid  way  to  his  liorse's  sides,  the  horse  being  fifteen 
[*  290]  and  a  half  hands  high ;  that  he  lived  on  the  same  creek 
and  the  waters  of  the  creek  elsewhere  were  falling. 

Elijah  Tippey  testified,  that  he  saw  a  mark  immediately  below 
Hill's  dam  at  a  time  when  the  water  was  at  an  ordinary  stage,  and 
the  water  was  then  thirteen  inches  below  that  mark  at  the  surface; 
went  on  down  to  Ward's  mill  examining  and  could  see  no  current 
between  the  dams,  and  the  water  on  Ward's  dam  lacked  about 
the  same  measurement  of  being  to  the  top  of  that  dam;  the  creeks 
all  along  between  the  dams  looked  like  back  water;  water  at  this 
time  two  feet  deep  immediately  below  Hill's  dam  at  the  wheel. 

James  Prickett  testified,  that  the  water  between  the  two  dams 
at  a  common  stage  does  not  run  as  it  did  before  Ward's  dam  was 
built. 

This  was  all  the  plaintiff's  evidence. 
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The  defendant  then  proved  by  Cadworth  Harrison,  that  he  was 
at  Hill's  mill  with  Daniel  Simmons  a  year  ago  last  spring,  and  the 
water  was  then  running  from  his  dam  and  works  like  a  mill-tail; 
that  he  had  known  the  creek  and  mill  site  twenty  years,  and  can 
see  no  difference  since  Ward's  dam  was  built;  had  not  seen  Hill's 
mill  before  that  time;  that  they  were  bully  works;  that  the  water 
was  rippling  off,  and  apparently  run  as  fast  as  it  would,  had  Ward's 
dam  been  out  of  the  creek;  that  the  ford  was  two  or  three  hundred 
yards  below  Hill's  mill. 

Daniel  Simmons  stated,  that  he  had  known  the  creek  for  nine 
years;  that  he  was  at  the  mill  with  Harrison;  that  there  was  a  cur- 
rent at  Hill's  mill  then;  always  a  current  there;  that  the  ford  was 
dug  out;  that  there  was  a  channel  made  there  to  let  out  the  water, 
which  had  settled  in  a  pool  above  at  a  very  dry  time;  that  the  cur- 
rent between  the  two  dams  was  not  near  as  swift  as  formerly;  that 
at  the  time  Harrison  was  there  the  current  was  slow. 

Daniel  R.  Pulty  testified,  that  he  was  at  Hill's  dam  in  March ; 
that  there  was  then  three  or  six  inches  of  water  on  the  dam  run- 
ning over;  that  he  threw  in  chunks  below  which  floated  off  very 
slow;  water  at  the  same  time  running  over  Ward's  dam, 
and  Ward's  mill  was  sawing  and  grinding;  that  he  was  [*  2911 
seldom  at  either  mill;  that  at  the  time  there  was  eigliteen 
inches  water  on  the  apron  where  Hill's  mill  was  set. 

J.  C.  Thompson  stated,  that  he  had  not  been  often  at  Hill's 
mill;  that  once  when  he  was  there,  there  appeared  to  be  a 
pert  current  at  the  ford;  that  the  water  was  running  much  over 
the  dam  and  from  the  mill ;  that  the  water  lacked  some  inches  of 
coming  to  the  top  of  the  timber,  which  he  supposed  lay  upon  the 
mud  sill  of  Hill's  dam;  that  one  of  the  timbers  washed  off  Ward's 
dam  a  year  or  two  since,  ten  or  twelve  inches  in  diameter;  that 
there  was  but  little  current  at  Hill's  mill  below;  that  it  was  plainer 
at  the  ford;  don't  know  that  he  saw  the  timber,  which  lay  upon 
the  mud  sill  of  Hill's  dam;  water  may  have  been  three  feet  deep 
immediately  below  Hill's  dam  and  works;  water  at  the  same  time 
running  over  Ward's  dam,  and  Ward's  mill  grinding  and  sawing. 
Monroe  Townsend  stated,  that  when  he  was  at  the  tw^o  mills, 
water  was  running  over  Ward's  dam  and  lacked  three  or  four  inches 
of  being  up  to  the  top  of  the  timber,  which  he  supposed  lay  on 
the  mud  sill  of  Hill's  dam,  and  was  sixteen  or  eighteen  inches  deep 
on  the  foundation,  or  apron  of  his  mill  wheel,  and  was  running 
over  his  dam;  threw  in  chips;  water  did  not  run  like  live  water; 
run  a  little  like  live  water  close  to  Hill's  mill;  Ward's  mill  grind- 


ino:  and  sawing  at  this  time 


This  was  all  the  defendant's  evidence.     Upon  this  evidence  the 
jury  found  the  issue  in  favor  of  the  defendant. 
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The  plaintifi''s  counsel  moved  for  a  new  trial  for  the  following 
reasons: 

1.  That  the  Tcrdict  was  contrary  to  law; 

2.  That  the  verdict  was  against  evidence;  and 

3.  The  court  erred  in  refusing  to  give'the  jury  the  following  in- 
structions asked  by  the  plaintiff,  to  wit: 

"  That  there  can  not  be  any  doubt,  that  every  flowing  or  throw- 
ing water  upon  the  land  of  another  is  such  an  act  as  entitles  the 
individual  injured  to  his  action,  and  even  if  the  act  of  one  person 
be  in  itself  lawful,  yet,  if  in  its  consequences  it  necessarily 
P  292]  damages  the  property  of  another,  the  party  occasioning 
the  damage  is  liable  to  make  reparation  equal  to  the  in- 
jury lie  has  caused." 

"  By  building  a  mill  dam,  one  does  not  acquire  any  right  to 
overflow  the  land  of  his  neighbor,  whether  his  neighbor  has  a 
mill  or  not,  every  one  must  use  his  own  property  as  not  to  injure 
another." 

"That  if  the  jury  believe  from  the  evidence,  that  the  plaintiff 
could  have  raised  his  wheel  so  as  to  avoid  the  injury  which  may 
have  been  occasioned  by  the  back  water,  if  any,  and  still  employ 
liis  head  water  to  every  advantage,  yet  such  a  state  of  case  can  not 
affect  the  plaintiff's  right  to  recover  damages  in  this  action." 

The  motion  for  a  new  trial  was  overruled  and  judgment  ren- 
dered in  favor  of  the  defendant.  The  assignm.ents  of  error  in  this 
case,  call  in  question  the  correctness  of  the  decision  of  the  court  in 
overruling  the  motion  for  a  new  trial. 

Before  the  passage  of  the  statute  of  this  State,  of  the  21st  day 
of  July,  1837,  (Session  Laws,  109,)  the  granting  or  refusing  a  new 
trial  rested  in  the  discretion  of  the  court  before  which  the  case  was 
tried,  and  could  not  be  assigned  for  error.  By  the  act  referred  to, 
exceptions  may  be  taken  to  opinions  or  decisions  of  the  circuit 
court  overruling  motions  in  arrest  of  judgment,  motions  for  new 
trials  and  continuances  of  causes,  and  the  party  excepting  may  as- 
sign for  error  any  opinion  so  excepted  to.  This  rule  being  thus  es- 
tablished, I  will  proceed  to  consider  whether  there  is  such  error  in 
the  record  and  proceedings  in  this  case  as  will  warrant  a  reversal 
of  the  judgment. 

It  seems  to  have  been  conceded  upon  the  argument  of  the  cause, 
that  the  instructions  before  set  out,  asked  for  by  the  plaintiff"'s 
counsel,  and  which  the  court  refused,  were  law;  and  I  apprehend 
it  would  scarcely  be  contended  that  they  were  not  applicable  to  the 
issue  and  the  evidence  produced  upon  the  trial.  In  the  opinion  of 
the  court,  they  are  not,  as  is  contended  by  the  defendant's  counsel, 
abstract  propositions  of  law  merely,  having  no  necessary 
[*  293]  connection  with  the  case  before  the  court,  and  that  they 
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might,  and  should  properly  have  been  given  to  the  jury.  The 
ground  assumed  by  the  defendant's  counsel,  that  these  instruc- 
tions should  have  been  based  upon  the  hypothesis  that  the  jury  be- 
lieved certain  facts  from  the  evidence,  is  untenable. 

In  giving  or  refusing  instructions  in  matters  of  law,  it  is  the 
duty  of  a  court  to  look  at  the  whole  record  and  evidence  in  the 
cause,  and  if,  upon  such  examination,  they  are  found  to  be  appro- 
priate and  pertinent,  they  should  be  given.  In  short,  the  court 
should  give  a  legal  instruction  when  asked,  if  applicable  to  the  case 
under  consideration,  and  refuse  the  same,  though  it  may  be  strictly 
a  legal  proposition,  and  founded  upon  the  hypothesis  that  the  jury 
believe  certain  facts  which  may  be  material  to  tlie  issue,  provided 
no  evidence  has  been  otfered  in  support  of  the  supposed  state  of 
facts. 

The  court  is  of  opinion,  that  the  instructions  desired  by  the  plain- 
tiff's counsel  in  this  case  were  proper  and  pertinent,  and  that  if  an 
exception  had  been  taken  at  the  time  they  were  refused,  such  re- 
fusal would  have  been  error.  This,  as  appears  from  the  record, 
was  not  done,  and  it  was  not  until  after  the  jury  had  returned  their 
verdict,  that  the  plaintiif  sought  indirectly  on  a  motion  for  a  new 
trial  to  except  to  the  ruling  of  the  court  in  refusing  these  instruc- 
tions, with  which,  at  the  time  of  the  decision,  he  manifested  no  dis- 
satisfaction. The  doctrine  that  a  party  can  not  except  to  the  opin- 
ion of  a  court  in  giving  or  refusing  instructions,  except  at  the  time 
they  are  given  or  refused,  is  distinctly  settled  by  this  court  in  the 
case  of  Leigh  v.  Hodges,  3  Scam.  15,  and  it  needs  no  argument 
nor  authority  to  prove,  that  a  party  can  not  be  permitted  to  assign 
for  error  in  this  court  any  decision  or  opinion  of  the  circuit  court 
made  or  expressed  during  the  progress  of  a  cause,  in  the  propriety 
of  which,  at  the  time  of  its  occurrence,  he  silently  acquiesced. 

Ought  this  judgment  to  be  reversed  upon  the  ground  that  the 
verdict  is  against  evidence?  At  this  day  there  can  scarcely  arise 
any  dispute  as  to  the  law  upon  this  point.  Without  the  trouble 
of  reference  to  any  particular  authorities,  it  is  sufficient  to 
say  in  general  terms,  that  a  new  trial  will  not  be  granted,  [*  294] 
unless  the  verdict  of  the  jury  is  strongly  and  palpably 
against  the  weight  of  evidence. 

A  bare  preponderance  of  testimony  is  not  sufficient  to  warrant 
such  interference  of  the  court,  and  when  there  is  any  serious  con- 
flict in  the  testimony  delivered  by  the  witnesses  on  either  side,  the 
jury  are  the  peculiar  and  proper  judges  of  the  credibility  of  the 
witnesses,  and  of  the  weight,  force  and  effect  to  be  attached  to  their 
several  and  respective  statements.  For  these  reasons,  courts  of 
law  have  at  all  times  been  reluctant  to  interfere  with  the  verdi<-^ . 
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of  juries  on  the  account,  solely,  of  such  verdicts  being  contrary  to 
the  evidence. 

To  determine  how  these  rules  of  law  are  to  be  applied  to  the 
]3resent  case,  a  somewhat  careful  examination  of  the  substance  of 
the  whole  testimony  is  required.     The  evidence  on  the  part  of  the 
plaintiff  shows,  in  the  first  place,  that  .he  was  the  owner  of  the  tract 
of  land  described  in  his  declaration ;  that  in  the  spring  of  1840,  af-  . 
ter  having  procured  the  execution  of  a  writ  of  ad  quod  damnum^ 
he  proceeded  to  commence  the  erection  and  construction  of  a  mill 
dam  and  mill  upon  land  which,  by  several  of  the  witnesses,  was 
called  his,  plaintiff's,  land ;  that  upon  this  land  there  was  a  mill 
seat,  as  good  as  any  other  upon  the  creek;  that  two  hundred  or 
three  hundred  yards  below  this  place,  upon  the  same  land,  there 
was  a  ford  where  the  plaintiff  and  others  had  been  accustomed  to 
cross  the  stream.     So  far  the  plaintiff's  testimony  is  undisputed 
by  any  one  witness.     The  plaintiff  then  proceeds  to  prove  by  the 
testimony  of  ten  witnesses,  who  were  and  for  a  long  time  previous 
had  been  conversant  with  tbe  premises  both  before  and  after  the 
erection  of  defendant's  dam,  that  his  mill  and  the  operations  thereof 
were  obstructed  by  back  water  from  the  defendant's  dam.     These 
witnesses  do  not  all  testify  to  the  same  facts,  but  their  evidence  all 
tends  to  the  same  point.     They  detail  such  a  multiplicity  of  facts 
and  circumstances  as,  in  our  judgment,  render  it  utterly  impossible, 
that  the  plaintiff  can  have  sustained  no  injury  fi  om  the  water  thrown 
back  upon  him  by  defendant's  dam,  and  still  that  these  witnesses 
have  testified  truly. 

Some  of  the  witnesses  state,  that  the  plaintiff  was  pre- 
r*  2951  vented  from  speedily  completing  his  dam  on  account  of 
the  back  water;  others,  that  there  was  a  current  both  at 
the  dam  and  ford  before  defendant's  dam  was  built,  and  none  since 
that  time  at  either  place,  except  in  times  of  high  water,  or  when 
defendant's  mill  was  in  operation ;  that  when  defendant's  dam  was 
full,  and  his  mill  idle,  plaintiff  could  not  use  his  mill,  and  that,  at 
such  times,  the  water  would  rise  several  inches  in  a  night  immedi- 
ately below  plaintiff's  dam,  when  the  same  stream  in  all  other  places 
would  be  gradually  falling;  and  that  the  water  immediately  below 
plaintift^'s  dam,  would  alternately  rise  and  fall,  as  defendant's  mill 
was  standing  still,  or  in  operation;  that  when  defendant's  dam  was 
not  full,  plaintiff  could  use  his  mill,  otherwise  when  the  same  had 
been  partially  drawn  off;  that,  upon  the  same  day,  without  any 
change  of  weather,  or  recent  previous  rains,  the  water  at  the  ford 
would  rise  and  fall  seven  or  eight  inches,  corresponding  to  the  man- 
ner in  which  defendant  used  his  mill;  that,  in  ordinary  stages,  and 
when  defendant's  mill  is  idle,  the  water  appears  to  be  entirely  dead 
and  level  between  the  two  dams. 
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To  rebut  the  irresistible  conviction  which  the  testimony  of  these 
nimierous  witnesses  forces  upon  the  mind,  the  defendant  proves  by 
Harrison,  that  at  one  time  after  defendant's  dam  was  built,  he  was 
at  plaintiff's  mill  in  company  with  David  Simmons,  and  to  use  the 
witness'  expression,  "the  water  was  running  from  the  dam  like  a 
mill  tail;"  that  he  had  known  the  stream  for  twenty  years,  and 
could  see  no  difference  in  the  current  now  and  before  the  erection 
of  defendant's  dam. 

The  court  are  of  opinion,  that  placing  entire  reliance  upon  the 
testimony  of  this  witness,  so  far  as  he  states  any  facts,  yet  in  so 
much  as  it  conflicts  with  the  general  evidence  of  the  plaintiff,  it 
can  not  be  permitted  to  prevail.  He  had  not,  as  appears  from  liis 
evidence,  been  at  the  plaintitt''s  mill  before,  and  his  statement  in 
relation  to  the  current  at  that  time  in  some  degree  conflicts  with 
the  evidence  of  defendant's  next  witness,  Simmons,  who  was  with 
him,  and  who  states  that  the  current  there  was  not  near  as  rapid 
as  it  was  before  the  construction  of  defendant's  dam. 

The  introduction  of  both  these  witnesses  by  the  defend-  f*  290] 
ant  is,  so  far  as  this  court  for  the  purposes  of  this  trial  can 
judge,  equivalent  to  an  admission  on  his  part  that  they  are  entitled 
to  equal  credit.  By  calling  upon  them  to  testify  in  his  behalf,  he 
vouched  for  the  character  and  integrity  of  both.  He  can  not  be 
permitted  to  discredit  either;  and  without  any  express  evidence  in 
the  record  to  the  contrary,  the  court  will  presume,  that  so  far  as 
their  means  of  knowledge  was  equal,  the  same  reliance  might  be 
placed  upon  the  testimony  of  each. 

The  one  states,  that  he  could  see  no  difference  between  the  cur- 
rent at  that  time,  than  before  the  erection  of  defendant's  dam;  the 
other,  that  he  could.  If  these  witnesses  were  alike  intelligent,  and 
had  the  same  means  of  information,  their  evidence  might  properly 
be  considered  as  balanced  and  proving  nothing  in  the  cause.  Yet, 
if  the  jury  had  given  full  credence  to  the  one,  and  entirely  dis- 
carded the  other,  we  can  not  perceive  how,  from  the  whole  evidence, 
they  could  have  arrived  at  their  conclusion. 

Where  so  many  witnesses  testify  to  facts  which  can  leave  no 
reasonable  doubt  on  the  mind,  a  jury  are  not  at  liberty  to  presume, 
and  this  court  will  not  infer  that  the  current  of  this  stream  was 
not  obstructed  and  floM'ed  back  upon  the  plaintiff's  land,  because 
one  witness,  althougli  he  had  known  the  stream  for  twenty  years, 
did  not  perceive  it.  This  witness  states  no  specific  facts  upon  which 
he  founds  his  opinion,  except  his  long  acquaintance  with  the  stream, 
and  one  observation  made  at  the  mill,  without  any  of  those  practi- 
cal experiments  which  give  such  additional  weight  to  the  character 
of  the  plaintiff's  testimony;  and  without  any  design  to  reflect  in 
any  degree  upon  the  integrity  of  this  witness,  the  court  is  com- 
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pelled,  from  the  whole  evidence,  to  believe  that  he  was  mistaken 
in  his  opinion.  This  opinion  of  his  by  no  means  disproves  the 
many  facts  and  circumstances  which  the  plaintiff  has  adduced,  and 
which  can  not  by  possibility  exist,  if  his  perceptions  are  correct. 

The  jury  in  our  opinion,  in  absence  of  all  apparent  cause  for  the 

contrary,  should  have  regarded  the  facts  in  this  case,  in  preference 

to  the  conclusions  of  a  witness  thus  arrived  at,  without  an 

r*  297]  adequate  knowledge  of  such  circumstances  upon  which  they 

could  reasonably  have  been  based. 

The  residue  of  the  defendant's  testimony  strongly  corroborates, 
and  in  no  way  conflicts  with  the  plaintiff's,  with  perhaps  the  sin- 
gle exception,  that  Daniel  Simmons  states  that  the  ford  had  been 
dug  out,  and  the  channel  somewhat  deepened  to  let  oif  some  stand- 
ing water  from  above.  This  evidence  is  considered  of  slight  im- 
portance. It  is  not  stated  at  what  period  this  was  done,  and  ad- 
mittinor  it  might  in  some  measure  account  for  the  increased  depth 
of  water  at  the  ford  if  done  after  the  defendant's  dam  was  con- 
structed, it  affords  no  satisfactory  evidence  why  the  water  should 
rise  and  fall  at  this  place  and  the  plaintiff's  mill  dam,  under  the 
circumstances  before  detailed.  It  is  urged,  however,  by  the  de- 
fendant's counsel,  that  there  is  not  in  the  record  any  direct  and 
positive  evidence  that  the  plaintiff's  mill  and  ford  were  situated 
upon  the  same  land  described  in  his  declaration.  The  evidence 
upon  this  point,  perhaps,  is  not  entirely  clear  and  satisfactory,  and 
if  the  court  could  find  in  the  record  anything  to  induce  it  to  be- 
lieve that  the  verdict  of  the  jury  was  founded  upon  the  plain tift''s 
failure  to  identify  the  land  to  which  he  proved  title,  it  would  hes- 
itate long  before  granting  a  new  trial  in  this  case.  But  to  us  the 
contrary  appears  most  manifest.  No  question  of  the  sort  seems 
to  have  been  made  in  the  court  below.  It  appears  to  have  been 
taken  for  granted,  that  the  plaintiff"'s  mill  was  upon  the  land  de- 
scribed in  his  declaration.  Several  witnesses  speak  of  the  mill 
and  ford  as  being  on  the  plaintiff's  land.  From  the  whole  tenor 
of  the  evidence,  and  the  nature  and  character  of  the  instructions 
asked,  we  think  it  fairly  inferable,  that  upon  this  point  there  was 
no  contest  there;  and  regarding  with  a  single  eye,  the  object  of 
the  establishment  of  courts,  the  administration  of  substantial  jus- 
tice, we  are  unwilling  to  defeat  that  object  by  sustaining  what  we 
deem  an  unjust  verdict,  for  reasons  which,  in  our  opinion,  are  far 
from  being  satisfactory,  and  which  we  believe  did  not  enter  into 
the  contemplation  of  the  parties  on  the  trial  of  the  issue. 

The  evidence  does  not  clearly  show  whether  the  plain- 

["*  298]  fifth's  or  defendant's  dam  was  first  erected,  nor  is  this  in 

any  respect  material  in  this  cause.    Every  man  has  a  right 

to  construct  a  mill  dam  upon  his  own  land;  but  in  so  doing  he 
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must  be  cautious  that  he  does  no  injury  to  another.  He  can  not 
interfere  with  his  neighbor's  rights  and  privileges,  or  set  back  the 
water  of  a  stream  one  foot  upon  his  land,  without  rendering  him- 
self liable  to  damages  commensurate  with  the  injury  sustained, 
unless  he  has  so  long  enjoyed  his  privilege  as  to  confer  upon  him 
a  prescriptive  right. 

The  judgment  of  the  circuit  court  of  "Williamson  county  is  re- 
versed with  costs,  and  the  cause  remanded  with  directions  to  that 
court  to  award  a  venire  de  novo. 

Judg7nent  reversed. 


Levi  McCouktie,  Garnishee,  etc.,  v.  Alexander  C.  Davis. 

Error  to  Jo  Daviess. 

1.  Process — not  known  to  common  law — sen-ice.  Where  the  statute  has  pro- 
vided remedies  by  writ  of  scire  facias,  or  summons  in  the  nature  of  a  scire  facias, 
which  were  unknown  to  the  common  law,  and  which  are  of  a  personal  character 
merely,  the  same  must  be  executed,  like  any  other  ordinary  process,  by  personal 
service  on  the  parties. 

2.  Garnishee — ttoo  nihils  not  charge.  Two  returns  of  nihil  are  not  sufficient 
to  charge  a  garnishee  with  the  debt  and  costs  recovered  against  the  principal 
defendant.  («) 

FoKEiGN  ATTACHMENT  in  the  Jo  Davicss  circuit  court,  brought 
by  the  defendant  in  eiTor  against  Isadore  Liipier,  as  principal  de- 
fendant, and  the  present  plaintiif  in  error  as  garnishee,  at  the  June 
term,  1843.  The  principal  defendant  made  default,  and  a  condi- 
tional judgment  was  taken  by  default  against  the  garnishee.  Two 
writs  of  scire  facias  were  issued  against  the  latter,  which  were  re- 
turned "?i(9W.  est  inventus'''^  at  the  June  term,  1844,  and  a  final 
judgment  rendered  by  default  against  the  garnishee  for  $98.84, 
and  costs. 

At  the  March  terra,  1845,  the  Hon.  Thomas  C.  Browne  pre- 
siding, the  garnishee,  upon  affidavit  tiled  setting  forth  that  he  had 
never  before  that  time  known  of  a  judgment  having  been 
rendered  against  him,  and  also,  that  he  never  was  in-  [*  299] 
debted  in  any  M'ay  to  the  principal  defendant,  and  never 
had  any  effects  in  his  hands  belonging  to  the  said  defendant, 
moved  the  court  to  set  aside  the  default,  and  permit  him  to  come 
in  and  make  full,  perfect  and  true  answers,  which  the  court  refused 
to  do. 

The  cause  was  brought  into  this  court  by  writ  of  error.    Several 

Case  Citing  Text.  nizance  is  given  by  old  English  statute 

(a)  Return  of  two  niluls  upon  scire  and   has  same  standing  as  if  it  were 

facias  on  recognizance  is  equivalent  to  common  law  remedy.    Sans  v.  People, 

actual  service ;  scire  facias  on  recog-  3  Gilm.  327,  332. 
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errors  were  assigned,  but  the  counsel  for  plaintiff  relied  upon  the 
following  only,  to  wit:  that  it  was  error  for  the  court  to  enter  final 
judgment  against  the  garnishee,  upon  the  return  of  two  writs  of 
scire  facias^  "  nihil. " 

S.  T.  Logan,  for  the  plaintiff  in  error.  T.  Campbell,  for  the 
defendant  in  error. 

Purple,  J.^  This  was  a  foreign  attachment  suit  brought  by 
Alexander  C.  Davis  against  Isadore  Lupier  in  the  Jo  Daviess  cir- 
cuit court.  Levi  McCourtie,  the  present  plaintiff  in  error,  was 
summoned  as  a  garnishee. 

At  the  June  term,  1843,  being  the  term  to  which  the  attach- 
ment was  returnable,  a  judgment  was  rendered  against  the  defend- 
ant in  the  attachment  suit  on  proof  of  publication  against  him, 
and  a  conditional  judgment  against  McCourtie,  he  failing  to  ap- 
pear, or  answer  the  interrogatories  filed,  and  2i,  scire  facias  awarded 
against  him  to  show  cause  why  the  judgment  should  not  be  made 
absolute,  and  execution  issued  against  him  for  the  amount  of  said 
judgment.  This  was  returned  nihil^  and  an  alias  issued,  which, 
on  the  eleventh  day  of  March,  1844,  was  returned  in  the  same 
manner.  Whereupon,  judgment  absolute  was  rendered  against 
him  for  $98.84,  and  costs. 

The  question  presented  by  the  record  is,  whether  the  judgment 
against  McCourtie,  as  garnishee,  was  regular.  This  is  a  question 
of  much  importance,  and  by  no  means  free  from  embar- 
r*  300]  rassment.  There  are  numerous  instances  in  which,  by 
the  provisions  of  the  statutes  of  this  State,  a  scire  facias 
is  directed  to  be  issued,  and  upon  the  due  service  of  which  parties 
are  to  be  made  liable,  and  amerced  in  penalties  and  damages;  and 
if  we  now  solemnly  decide  that,  in  this  case,  a  return  of  two  nihils 
is  equivalent  to  actual  service,  we  establish  the  doctrine  that,  in 
numerous  instances,  the  legislature  of  this  State  have  intended  that 
parties  should  be  bound  in  mere  personal  actions,  by  a  judgment 
rendered  against  them,  upon  constructive  notice  only. 

I  will  proceed  to  notice  the  cases  in  which  this  remedy  by  scire 
facias^  has  been  given  by  our  statutes,  to  wit: 

First.  When  one  or  more  persons  composing  a  company  shall 
be  sued,  and  shall  plead  in  abatement,  that  all  those  who  should 
have  been  made  defendants  are  not  joined,  the  plaintiff  may  have 
a  scire  facias  against  the  persons  named  in  the  plea.  Eev.  Stat. 
43,  §  3. 

Second.  Where  one  or  more  of  the  defendants  are  not  served 
with  process,  the  plaintiff  may  proceed  to  judgment  against  those 
who  have  been  served,  and  at  any  time  afterwards  may  have  a  sum- 

*  Wilson,  C.  J.,  and  Justices  Lockwood  and  Caton  did  not  sit  in  tliis  case. 
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mons,  in  the  nature  of  a  scire  facias,  against  those  not  served,  to 
make  them  parties  to  the  judgment.     lb.  414,  ^  6. 

Third.  In  cases  when  any  person  shall  die  seized  of  real  or 
personal  estate  without  any  devise  thereof,  and  leaving  no  heirs, 
representatives,  or  devisees  capable  of  inheriting,  or  holding  the 
same,  it  is  made  the  duty  of  tlie  attorney  general,  or  circuit  attor- 
ney, to  file  an  information  in  behalf  of  the  State  in  the  courts 
where  the  lands  are  situated;  whereupon,  the  court  shall  issue  a 
scire  facias  against  the  painty  who  shall  possess,  hold,  or  claim  such 
estate.     lb.  225,  §§  1,  2. 

Fourth.  In  cases  of  suits  on  the  official  bonds  of  justices  of 
the  peace  and  constables,  judgment  shall  be  rendered  for  the  pen- 
alty of  the  bond,  and  after  the  same  shall  have  been  obtained,  ex- 
ecution from  time  to  time  shall  be  awarded  against  the  defendant 
or  defendants,  for  the  violation  of  any  of  the  provisions  of  chap- 
ter fifty-nine  of  the  Revised  Statutes.  But  no  such  execution 
shall  issue,  until  the  defendants  shall  be  summoned  by  a 
writ  of  scire  facias  in  the  usual  form,  to  appear  and  show  [*  301] 
cause  why  such  execution  shall  not  be  awarded.  lb.  332, 
§§  121,  122. 

Fitth.  In  cases  where  suits  are  brought  upon  the  statute  to  re- 
cover the  penalty  for  cutting  timber  upon  land  belonging  to  an- 
other, and  the  defendant  shall  set  up  title  to  the  land,  and  shall 
give  security  to  prosecute  his  claim  or  title  to  eifect,  on  forfeiture 
of  the  bond,  or  recognizance  taken  by  the  justice,  the  party  in 
whose  favor  the  same  is  made,  may,  by  a  writ  or  writs  of  scire  fa- 
cias proceed  to  judgment  and  execution  thereon.  Ibid.  526,  §  S 
2,  3. 

Sixth.  Where  a  recognizance  is  taken  upon  a  complaint  made 
before  a  justice  of  the  peace,  for  the  appearance  of  the  party 
charged  for  further  examination  at  some  future  time,  and  he  fails 
to  appear,  the  justice  is  to  certify  the  same  to  the  circuit  court, 
that  a  scire  facias  may  issue  thereon,  or  an  action  of  debt  may  be 
brought  for  the  recovery  of  the  penalty.     Ibid.  521,  §  §  1,  2. 

Seventh.     In  cases  of  mortgaged  lands.     Ibid.  304,  §  23, 

Eighth.  Judgments  in  any  court  of  record  in  this  State  may 
be  revived  by  scire  facias,  or  action  of  debt  may  be  brought 
thereon,  within  twenty  years  next  after  the  date  of  such  judgment. 
Ibid.  349,  §  5. 

Ninth.  In  all  cases  of  bail  for  the  appearance  of  any  person 
charged  with  any  criminal  ofl'ence.     R.  L.  216,  §  186. 

Tenth.  In  the  present  case,  when  any  garnishee  shall  be  sum- 
moned by  the  sheriff,  or  other  officer,  and  shall  fail  to  appear,  and 
discover  on  oath  or  affirmation,  as  directed  (by  the  attachment  act), 
it  shall  be  lawful  for  the  court,  after  solemnly  calling  such  garn- 
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ishee,  to  enter  a  conditional  judgment  against  liim,  and,  there- 
upon, a  scire  facias  shall  issue  against  such  garnishee,  returnahle 
to  the  next  term  of  the  court,  to  show  cause,  if  any  he  have,  why 
final  judgment  should  not  be  entered  against  him.  Upon  such 
scire  facias  being  duly  executed  and  returned,  if  such  garnishee 
shall  fail  to  appear  accordingly,  and  discover  on  oath  or  affirma- 
tion in  the  manner  aforesaid,  the  court  shall  confirm  such  judg- 
ment and  award  execution  for  the  plaintifl:''s  whole  judgment  and 

costs. 
[*  3021  From  the  perusal  of  these  various  acts,  the  first  impres- 
sion which  is  naturally  forced  upon  the  mind  is,  that  the 
legislature  in  their  several  enactments  have  failed  to  make  any 
legal  discrimination  between  a  scire  facias  and  an  ordinary  sum- 
mons. 

In  the  first  case  to  which  I  have  referred,  of  a  scire  facias  to 
make  other  defendants  when  a  plea  in  abatement  had  been  inter- 
posed, in  the  fourth  section  of  the  same  it  is  provided,  that  if  the 
persons  named  in  such  plea  can  not  be  served  with  process,  the 
plaintiif,  or  plaintifis,  on  the  return  of  such  summons,  may  sug- 
gest on  the  record  the  names  of  those  not  served,  and  proceed  as  in 
other  cases  in  which  service  is  made  on  part  of  the  defendants 
only.  Thus,  in  this  case,  it  is  indisputable,  that  it  was  not  con- 
templated by  the  legislature,  that  the  return  of  two  nihils  should 
constitute  a  service. 

And  in  the  second  case,  when  process  has  not  been  served  upon 
all  of  the  defendants,  and  judgment  has  been  rendered  against  those 
served,  the  plaintifl*  may  have  a  summons,  in  the  nature  of  a  scire 
facias^  against  those  not  served  with  the  first  process,  to  cause 
them  to  appear,  and  show  cause  why  they  should  not  be  made 
parties  to  the  judgment,  and  the  court  is  to  hear  and  determine  the 
matter  in  the  same  manner  as  if  such  defendants  had  been  origin- 
ally summoned,  or  brought  into  court. 

Also,  in  the  fourth  case,  before  execution  is  issued  against  jus- 
tices and  constables  upon  a  general  judgment  upon  their  official 
bonds,  the  parties  are  to  be  summoned  by  a  writ  of  scire  facias  to 
show  cause  why  execution  should  not  issue  against  them  for  for- 
feiture, and  liabilities  accruing  on  such  bonds. 

Before  we  decide,  that  wherever  the  legislature  have  given  the 
cognomen  oi  scire  facias  to  any  process  authorized  to  be  issued  by 
the  courts,  it  may  not  be  improper  to  consider  what  would  be  the 
effect  and  consequence  of  such  interpretation  of  the  law.  It  can 
not  be  applied  in  cases  of  pleas  in  abatement,  when  too  few  are 
made  defendants,  because,  in  that  case,  there  is  an  express  prohi- 
bition against  judgment  being  rendered,  except  against 
[*  303]  those  who  are  personally  served  with  process.     But  snp- 
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pose  a  case,  where  judgment  has  been  rendered  against  one  of 
two  or  more  joint  contractors,  or  obligors,  and  a  scire  facias  is 
issued  to  make  the  others  parties  to  the  same.  It  would  be  the 
easiest  thing  imaginable  for  two  unprincipled  men,  by  combin- 
ation and  conspiracy,  the  one  acting  as  plaintiff  and  the  other  as 
defendant,  to  bring  utter  ruin  on  a  third,  provided  he  chanced  to 
live  without  the  limits  of  the  county  in  which  the  process  issued. 
It  would  only  be  necessary  to  treat  him  as  a  joint  debtor  with  the 
defendant,  issue  against  him  two  writs  of  scire  facias^  and  before 
he  is  aware  that  any  proceeding  is  pending  against  him,  he  is 
made  a  party  defendant  to  a  judgment,  and  bound  to  pay  a  debt, 
the  existence  of  which  he  had  never  dreamed  of.  The  letter  of  the 
law  in  this  case  does  not,  in  terms,  require  a  personal  service.  The 
process  to  be  issued  is  called  a  scire  facias,  and  the  effect  of  the 
proceeding  is  to  charge  the  party  with  the  payment  of  a  fabricated 
claim,  without  actual  notice,  and  without  any  opportunity  to  make 
defence.  . 

Or,  take  the  case  of  a  judgment  upon  a  justice's  or  constable's 
official  bond.  Of  the  original  proceeding  to  recover  the  penalty 
upon  a  single  default,  of  course  the  parties  all  have  notice.  But 
on  this  trial,  it  is  not  for  once  suspected  by  them  that  they  are  in- 
formed of  all  the  acts  of  non-feasance,  mis-feasance  and  defalca- 
tions, of  which  the  principal  may  thereafter  be  accused;  yet,  for  all 
these,  this  judgment  stands  as  security.  True,  they  are  to  l)e  sum- 
moned by  a  writ  of  scire  facias  before  execution  is  permitted  to  be 
issued  against  them,  and  if  the  return  of  two  nihils  operates  as  a 
service,  it  may,  and  often  will  happen,  that  the  execution  would  be 
the  first  actual  notice  they  would  receive  of  their  principal's  defal- 
cation or  misconduct. 

The  same  remarks  might  with  like  propriety  be  made  relative 
to  the  other  provisions  of  the  statute  to  which  reference  has  been 
made. 

In  the  statutory  proceeding  to  acquire  title  and  possession  of 
lands  and  other  property  escheated  to  the  State,  although 
a  scire  facias  is  to  issue  on  the  information  filed,  the  re-  ["^  304] 
quisition  of  the  law  is,  that  it  shall  be  served  upon  the 
person  in  possession  at  least  fifteen  days  before  the  return  day 
thereof,  and  surely  it  can  not  be  the  reasonable  intendment  that 
two  nihils  returned  would  be  equivalent  to  such  a  service. 

In  the  foreclosure  of  a  mortgage  by  scire  facias,  there  is  an  ex- 
press provision  that  a  return  of  two  nihils  shall  be  sufficient  to 
authorize  the  judgment,  and  there  is  good  reason  for  such  distinc- 
tion. It  is  a  proceeding  in  rem,  against  the  land  alone,  and  the 
party  against  whom  the  same  is  rendered  incurs  no  personal  re- 
sponsibility.    It  is  assimilated  to  the  doctrine  of  the  common  law, 
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which  did  not  permit  the  issuing  of  a  scire  facias  in  any  but  real 
actions,  where  the  proceeding  was  against  the  thing,  and  not 
against  the  person  merely.     6  Bac.  Abr.  105,  C. 

The  statute  concerning  attachments,  under  which  the  scire  facias 
in  this  case  issued  authorizes,  in  the  hrst  place,  on  the  failure  of 
the  garnishee  to  answer  when  summoned  as  a  garnishee,  a  condi- 
tional judgment  to  be  entered  against  him,  and  directs  upon  such 
scire  facias  being  duly  executed  and  returned,  and  upon  failure  of 
the  garnishee  to  appear  and  answer,  that  Unal  judgment  shall  be 
entered  against  him  for  the  amount  of  plaintiff's  debt  and  costs. 
In  ray  judgment,  the  main  object  contemplated  by  the  legislature 
in  the  tirst  summons  to  the  garnishee,  which  goes  out  with  the 
attachment,  was  to  bind  the  effects  and  property,  if  any  such  there 
might  be,  of  the  defendant  in  the  hands  of  the  garnishee,  and  to 
prevent  his  making  any  disposition  of  them,  until  it  should  be  as- 
certained whether  they  would  be  needed  to  be  applied  in  satisfac- 
tion of  the  plaintiff's  claim;  and  that  until  the  garnishee  is  sum- 
moned by  the  scire  facias^  afterwards  to  be  issued,  he  is  not 
bound  to  presume  that  any  appearance  or  answer  will  be  required 
of  him. 

By  a  subsequent  provision  of  the  same  act  he  is  expressly  al- 
lowed until  the  second  term  after  the  commencement  of  the  suit, 
which  is  also  the  return  term  of  the  scire  facias^  to  file  his  answer 
to  the  plaintiff's  interrogatories;  and  unless  he  is  called  upon  by 
the  process  of  the  court,  to  make  such  answer,  he  has  good 
r*  305]  right  to  believe,  either  that  the  plaintiff  has  been  able  to- 
make  his  debt  by  other  means,  or  has  become  satisfied 
that  he,  the  garnishee,  is  without  funds  or  efi^ects  belonging  to  the 
defendant.  Besides,  if  this  constructive  notice  by  two  niliils  is  to 
be  deemed  a  valid  service  on  the  garnishee,  I  can  see  no  reason 
why  the  same  might  not  be  issued  at  any  period  of  time,  however 
distant,  and,  in  that  event,  if  one  should  have  the  misfortune  to  be 
once  summoned  as  a  garnishee  of  an  absent  or  absconding  debtor, 
how  long  must  he  watch  the  court  from  which  the  attachment 
issued,  before  he  could  be  legally  discharged  from  the  penalties 
and  forfeitures  he  might  incur  by  the  return  of  nihil  on  two  writs 
oi  scire  facias? 

Again,  the  twenty-second  section  of  the  revised  laws  of  1833, 
made  provision  that  attachments  should  not  abate  by  the  death  of 
either  party;  but  upon  the  happening  of  such  event  the  executor  or 
administrator,  within  three  months  after  the  probate  of  will  and 
letters  testamentary,  or  of  administration  granted,  might  cause  to 
be  issued  by  the  clerk  of  the  circuit  court  a  scire  facias^  returna- 
ble to  the  next  term,  giving  notice  of  his  intention  to  become  a 
party  in  the  place  of  the  deceased  testator  or  intestate;  and  the 
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mode  of  service  required  was,  bj  four  weeks'  publication  in  some 
newspaper  previous  to  the  term  of  the  court  to  which  such  scire 
facias  was  made  returnable.  Such  was  the  mode  prescribed  in  at- 
tachments, for  the  service  of  a  scire  facias  upon  the  real  parties  in 
interest  in  the  suit.  With  how  much  stronger  reason,  then,  ouo-ht 
M-e  to  hold  that  the  garnishee,  who  has  no  real  interest  in  the  pro- 
ceeding, should  have  some  kind  of  notice  of  a  scii^e  facias  issued 
against  him. 

I  am  aware  that  in  the  case  of  Cox  v.  McFerron^  Breese,  10,  the 
Supreme  court  of  this  State  decided,  that  upon  the  statute  of  this 
State,  as  it  then  existed  as  against  a  mortgagor,  a  return  of  two  nihils 
were  equivalent  to  an  actual  service.  They  say  that,  "  it  appears 
by  the  common  law,  all  writs  of  scire  facias  were  proceeded  on  in 
the  same  manner  by  the  return  of  two  nihils,''^  and  they  might  with 
propriety,  have  gone  still  further  and  said,  that  at  the  com- 
mon law,  a  scire  facias  would  not  lie,  except  in  real  ac-  [*  306] 
tions,  or  actions  savoring  of  the  realty. 

I  have  examined  the  statute  under  which  this  decision  was  made, 
and  think  the  interpretation  of  it  by  the  Supreme  court  by  no 
means  a  strained  construction,  and  that  the  decision  thus  made  un- 
der it,  is  not  in  conflict  with  the  principles  I  have  before  advanced. 
This  statute  was  passed  on  the  twenty-second  day  of  March,  A.  D. 
1819,  and  the  fourth  section  provides,  in  substance  "  that  if  de- 
fault is  made  in  the  payment  of  any  sum  of  money  due  upon  a 
mortgage,  the  mortgagee  may  sue  forth  a  writ,  or  writs  of  scire 
facias,  directed  to  the  proper  officer,  requiring  him,  by  honest  and 
lawful  men  of  his  neighborhood,  to  make  known  to  the  mortgagor 
that  he  be,  and  appear,  etc." 

It  seems  to  me,  that  in  this  act,  from  the  language  in  which  it 
is  couched,  the  method  pointed  out  by  which  the  service  is  to  be 
effected,  that  the  common  law  writ  of  scire  facias  is  pretty  dis- 
tinctly indicated;  besides,  this  is  issued  upon  a  proceeding  m  rem, 
where  the  common  law  writ  of  scire  facias  has  always  been  sup- 
posed to  lie.  No  personal  judgment  is  to  be  entered  against  the 
mortgagor. 

But  if  we  were  to  give  the  common  law  interpretation  and  effect 
to  the  word  "  scire  facias''^  in  every  instance  where  the  same  oc- 
curs in  our  statutes,  and  hold  that,  in  actions  which  have  hitherto 
been  merely  personal,  a  return  of  two  nihils  amounts  to  actual  ser- 
vice on  the  party,  the  evils  and  mischief  which  would  result  would  be 
incalculable,  and  there  would  be  no  security  for  private  rights  or 
property. 

On  the  whole  we  are  of  opinion,  that  when  our  statute  has  pro- 
vided remedies  by  writ  of  scire  facias,  or  summons  in  the  nature 
of  a  scire  facias,  which  were  unknown  to  the  common  law,  and 
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which  are  of  a  personal  character  merely,  that  the  same  must  be 
executed,  like  any  other  ordinary  process,  by  personal  service  on 
the  parties. 

The  judgment  of  the  circuit  court  is  reversed  with  costs,  and 
the  cause  remanded  for  further  proceedings  not  inconsistent  with  this 
decision. 

Judgment  reversed. 


Calvin  A.  "Warren  v.  Amos  W.  Harris. 
[*  307]  Appeal  from  Adams. 

1.  Verdict — petition  for  mechanic's  lien  defective  cured  by.  A.  made  a  ver- 
bal contract  with  B.,  in  February,  to  do  the  carpenter's  work  on  a  house  about 
to  be  erected  by  B.  No  particular  time  was  specified  for  the  commencement  or 
completion  of  the  work,  further  than  that  it  should  be  commenced  as  soon  as 
practicable  the  next  summer;  nor  was  any  time  fixed  by  the  contract  as  to  when 
A.  was  to  be  paid,  except  that  B.  was,  as  soon  as  was  convenient,  to  convey  to  A.  a 
tract  of  land  for  $300,  in  part  payment,  and  the  balance  was  to  become  due  on 
the  completion  of  the  work.  A.  filed  his  petition  for  a  mechanic's  lien,  in  which 
the  contract  was  set  out  substantially,  and  the  performance  of  a  certain  amount 
of  work  was  averred;  but  the  petition  contained  no  averment  that  A.  had  com- 
pleted the  work  to  be  done  on  the  house :  Held,  that  the  petition  was  substan- 
tially defective,  and  would  have  been  clearly  bad  on  demurrer,  but  that  the  de- 
fect was  cured  by  the  verdict,  {a) 

2.  Same — ride  as  to  curative  ^ect.  Where  statements  in  pleading  are  imper- 
fect and  insufficient,  but  are  of  such  a  character  as  to  lead  the  court  to  believe, 
that  all  must  havfe  been  proved  on  the  trial,  vrhich  should  have  been  stated  in 
the  pleading  to  have  justified  the  jury  in  finding  a  verdict  for  the  plaintiff",  the 
defective  pleading  is  aided  by  intendment  after  verdict,  and  the  court  may  ren- 
der a  judgment.  (6) 

Petition  for  a  mechanic's  lien,  filed  by  the  appellee  against  the 
appellant  in  the  Adams  circuit  court,  and  heard  at  the  October 
term,  1844,  before  the  Hon.  Jesse  B.  Thomas  and  a  jury. 

The  petition  states,  that  in  February,  1844,  Harris  and  Warren 
made  a  parol  agreement,  by  which  Harris  agreed  to  do  the  car- 
penter's work  for  Warren,  on  a  house  to  be  by  him  erected  on  a 
lot  in  Quincy,  and  that  he  was  to  be  paid  fifty  per  cent,  as  charged 
upon  the  Cincinnati  book  of  prices  for  the  performance  of  the  said 
work;  that  no  particular  time  was  specified  for  the  commencement 
or  completion  of  the  work,  but  that  it  should  be  commenced  as 
soon  as  practicable  the  next  summer;  nor  was  any  time  fixed  by 
the  contract  as  to  when  Harris  should  be  paid,  except  that  Warren 

Cases  Citing  Text.  §5;  8.  and  C.'s  Stats,  p.  1517;  Coth- 

{a)    If  ])etition  in  suit  to  enforce  me-  ran's  Stats.  (1885)  p.  927. 

chanic's  lien,  contains  claim  for  prin-  (?>)     Variance  is  waived  if  not  ob- 

cipal,  interest  need  not  be  specifically  jected   to   in  trial   court.     Roberts  v. 

claimed.    Heiman  v.  Schroeder,  74  111.  Corby,  86  111.  182,  184. 
158,  100.   See  R.  S.  1874,  Liens,  ch.  82, 
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was,  as  soon  as  convenient,  to  convey  to  Harris  a  tract  of  land  for 
$300  in  part  payment  for  said  work,  and  that  the  balance  of  said 
work  not  paid  for  by  said  lot,  was  to  become  due  upon  the  com- 
pletion of  said  work. 

The  petition  further  states,  that  Harris  commenced  said  I  *  308] 
work  on  tlie  terms  agreed  on,  in  March,  1844,  and  "  per- 
form.ed  a  large  amount  of  labor"  upon  said  house,  amounting  to 
8625  j^X.  according  to  a  bill  of  particulars  filed  as  an  exhibit  with 
said  petition,  and  that  he  completed  the  services  and  labor  in  said 
bill  of  i)articulars  mentioned  in  July,  1844;  that  Warren  had  be- 
fore that  time  conveyed  to  him  the  lot  mentioned  as  aforesaid,  and 
that  $625y^  then  became  due,  and  had  never  been  paid,  and  prays 
for  a  mechanic's  lien,  etc. 

The  jury  returned  a  verdict  in  favor  of  Harris  for  $222.60,  where- 
on judgment  in  the  usual  form  was  rendered. 

O.  H.  Brownlng  and  N.  Bushnell,  for  the  appellant:  The  peti- 
tion shows,  that  the  petitioner  was  to  do  all  the  carpenter's  work 
on  Warren's  house;  that  to  the  extent  of  $300  he  might  be  paid 
before  the  work  was  completed,  but  that  as  to  the  balance  he  was 
to  be  paid  only  on  the  full  completion  of  the  work.  The  suit  is 
brought  upon  this  contract,  and  for  this  alleged  balance. 

But  the  petition  only  shows,  tfiat,  by  the  middle  of  July,  the 
petitioner  had  performed  work  on  Warren's  house  m^entioned  in  a 
bill  of  particulars  and  of  the  value  of  $625^^;  but  the  petition 
does  not  allege  that  he  had  completed  all  of  the  work  to  be  done 
upon  the  house  at  that  or  at  any  other  time  before  suit  brought. 

Upon  the  subject  of  the  completion  of  the  work,  the  petition  is 
wholly  silent. 

The  completion  of  the  work  was  a  condition  precedent,  to  be 
performed  by  the  petitioner  before  he  was  entitled  to  his  pay,  and 
he  should  have  averred  in  his  petition,  performance  or  an  excuse  of 
non-performance.  Taylor  v.  Bullen,  6  Cow.  624;  Porter  v.  Rose,  12 
Johns.  209;  Mclntyre  v.  Clark,  7  Wend.  330;  Morton  v.  Lamb,  7 
T.  R.  125;  1  Saund.  320,  d,  note  3,  and  page  352  b. 

G.  C.  Dixon,  for  the  appellee:     In  all  cases  where  the  general 
allegations  in  the  declaration,  or  other  pleading  are  such 
as  to  require  proof  of  any  particular  fact  which  is  not  im-  [*  309] 
properly  stated,  in  order  to  entitle  the  jDlaintilf  to  a  ver- 
dict, it  will  be  intended  after  a  verdict  for  him,  that  such  fact  was 
duly  proved,   and  the  defect  in  the  particular  pleading  will  be 
aided.     1  Chitty's  Pi.  719,  712,  715,  Edit,  of  1833;  Hamilton  v/ 
Cook  Co.,  4  Scam.  519;  Reed  v.  Phillips,  lb.  39;  Greathouse  v. 


Robinson,  3  do.  7. 
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Caton,  J.*  Harris  filed  his  petition  to  enforce  a  mechanics' 
lien,  in  which  he  averred  that  he  made  a  contract  with  Warren  to 
build  him  a  house,  setting  forth  the  terms  of  the  contract.  The 
petition  avers,  that,  in  pursuance  of  the  said  contract,  Harris  com- 
menced on  said  house,  "  and  performed  a  large  amount  of  labor 
upon  the  same,  to  wit,  to  the  amount  of  six  hundred  and  twenty 
dollars  and  seventy-five  cents,  as  will  appear  from  a  certain  sche- 
dule annexed  hereto,  and  marked  '  Exhibit  A.,'  and  prayed  to  be 
taken  as  a  part  of  this  petition,  which  labor  was  performed  in  the 
erection  of  the  before  mentioned  building  on  the  premises  afore- 
said, and  that  your  petitioner  completed  the  performance  of  the 
said  services  and  labor  on  or  about  the  middle  of  July,  1844,  at 
which  time  all  amounts  which  remained  unpaid  for  said  labor  be- 
came due  and  payable  from  said  AVarren  to  your  petitioner."  The 
cause  was  regularly  put  at  issue  and  tried  by  a  jury,  who  found  a 
verdict  for  the  petitioner  for  two  hundred  and  twenty-two  dollars 
and  sixty  cents.  A  motion  was  made  for  a  new  trial  and  overruled 
and  exceptions  taken,  and  the  case  is  brought  here  by  appeal.  The 
only  question  made  here  is,  that  the  petition  is  insufiicient  in  not 
averring  that  the  petitioner  had  completed  the  carpenters  and 
joiners'  work  on  the  house  as  he  had  agreed.  In  this  respect  the 
petition  is  undoubtedly  substantially  defective,  but  we  are  of  opin- 
ion that  that  defect  was  cured  by  the  verdict.  Where  the  state- 
ments in  the  pleading,  although  imperfect  and  insufiicient 
P  3101  in  themselves,  yet  are  of  such  a  character  as  to  force  upon 
the  mind  of  the  court  the  conclusion  that  all  must  have 
been  proved  on  the  trial,  which  should  have  been  stated  in  the 
pleading  to  have  made  it  sufficient,  before  the  jury  would  have 
been  induced  to  have  rendered  a  verdict  for  the  plaintiff",  there  the 
defective  pleading  is  aided  by  intendment  after  verdict,  and  the 
court  may  render  judgment.  In  1  Chitty's  Pleading,  712,  the  au- 
thor, in  speaking  on  this  subject,  says:  "The  general  principle 
upon  which  it  depends  appears  to  be,  that  where  there  is  any  de- 
fect, imperfection  or  omission  in  any  pleading,  whether  in  sub- 
stance or  form,  which  would  have  been  a  fatal  objection  upon  de- 
murrer, yet  if  the  issue  joined  be  such  as  necessarily  required,  on 
the  trial,  proof  of  the  facts  so  defectively  or  imperfectly  stated  or 
omitted,  and  without  which  it  is  not  to  be  presumed  that  either 
the  judge  would  direct  the  jury  to  give,  or  the  jury  would  have 
given  the  verdict,  such  defect,  imperfection  or  omission  is  cured 
by  the  verdict."  The  matter  which  is  insufficiently  or  defectively 
set  out,  and  which  is  to  be  implied  by  the  verdict,  must  not  be  in- 
consistent with  the  defective  pleading,  but  may  consistently  there- 

WiLSON,  C.  J.,  did  not  sit  in  thi«  '^""a- 
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with  be  reasonably  and  fairly  intended.  It  is  in  order  to  support 
the  verdict  that  this  intendment  is  made  in  favor  of  the  pleading. 
The  substance  of  this  doctrine  is,  that  a  verdict  will  aid  a  defective 
statement  of  a  title,  right  or  cause  of  action,  but  can  not  make  good 
a  defective  right  or  cause  of  action.  This  implication  is  never 
raised  except  where  a  verdict  has  been  rendered,  and  can  never 
come  to  the  relief  of  defective  pleading  where  judgment  is  taken 
by  default. 

These  principles  are  stated,  it  is  true,  in  very  general  terms,  and 
necessarily  so;  for  from  the  nature  of  the  subject,  it  is  impossible 
to  lay  down  rules  which  will  be  so  specific  and  clear,  as  to  leave 
no  difficulty  in  applying  them  to  each  particular  case  as  it  may 
arise,  and  hence,  it  is  necessary,  generally,  to  look  into  the  cases 
on  the  subject,  to  understand  properly  their  application.  Upon 
doing  this  with  some  care,  we  find  many  where  pleadings, 
in  our  opinion,  much  more  defective  than  in  the  principal  [*  311] 
case,  have  been  held  to  have  been  aided  by  verdict,  but  we 
do  not  think  it  necessary  to  extend  this  opinion  by  giving  a  par- 
ticular account  of  them. 

Here  the  petitioner  alleges  that  petitioner  agreed  to  do  the  car- 
penters and  joiners'  work  on  a  particular  house;  that  in  pursuance 
of  such  agreement,  he  did  a  large  amount  of  work  as  set  forth  in 
an  exhibit;  which  labor  was  performed  in  the  erection  of  said 
house,  and  that  he  completed  the  performance  of  said  services  and 
labor  on,  etc.  It  is  true,  in  this  he  has  not  expressly  averred,  that 
in  doing  said  work  he  had  completed  the  carpenters  and  joiners' 
work  on  said  house;  yet  in  finding  that  he  had  completed  the  work 
on  the  house,  the  jury  have  found  nothing  inconsistent  with  the 
statement  in  the  petition,  and  such  completion  must  have  been 
])roved  to  have  enabled  the  jury  to  have  found  for  the  petitioner, 
for  no  matter  how  much  work  he  had  done  on  the  house,  until  he 
had  completed  it,  nothing  could  be  recovered  in  this  form  of  ac- 
tion. Nor  are  we  left  to  conjecture  on  this  subject,  for  the  bill  of 
exceptions  shows,  that  at  the  instance  of  the  defendant,  the  court 
instructed  the  jury,  that  unless  the  petitioner  had  proved  that  he 
had  completed  the  work  on  said  house  according  to  his  agreement, 
they  should  find  a  verdict  for  the  defendant.  But  independent  of 
the  inferences  drawn  from  this  instruction  in  connection  with  the 
verdict,  we  think  it  is  clear  that  we  should  intend  from  the  plead-, 
ings  and  verdict,  that  it  was  proved  to  the  jury  that  the  work  was 
completed  and  that  the  court  would  have  instructed  them  to  find 
for  the  defendant,  without  such  proof.  The  petition  would  have 
been  clearly  bad  on  demurrer,  but  it  was  cured  by  the  verdict,  and 
the  judgment  must  be  affirmed  with  the  costs. 

Judgment  affirmed. 
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Joshua  B.  Simpson  v.  Seth  A.  Eanlett. 
[*  312]  Appeal  from  Putnam. 

1.  Negotiable  instrument.  In  an  action  of  assumpsit  upon  an  assigned 
note, the  declaration  contained  the  following  averment,  to  wit:  "and  the  said 
Isaac  Burnett  then  and  there  indorsed  the  same  to  t-he  said  plaintitT,  whereof 
the  said  defendant  then  and  there  had  notice,  etc.  Held,  that  the  declaration  was 
good.  Held,  also,  that  no  particular  form  of  words  is  necessary  to  constitute  a 
valid  assignment  under  the  statute,  if  the  instrument  be  under  the  hands  of  the 
first  indorser,  or  that  of  his  assignee  or  assignees,  subsequent  to  the  first  indorse- 
ment, (rt) 

Assumpsit  in  the  Putnam  circuit  court,  brought  bj  the  appellee 
against  the  appellant,  and  heard  at  the  JS^ovember  term,  1845, 
before  the  Hon.  John  D.  Caton,  on  a  demurrer  to  the  declaration. 
The  demurrer  was  overruled,  and  the  defendant  abiding  by  the 
demurrer,  the  court  rendered  a  judgment  for  the  plaintifi'  for 
$391.64. 

A,  Lincoln,  for  the  appellant,  as  to  the  averment  of  the  indorse- 
ment, cited  Sappington  v.  Pulliam,  3  Scam.  385. 

E.  N.  Powell  and  W.  F.  Bkyan,  for  the  appellee:  Under  our 
statute,  promissory  notes  are  assignable  by  indorsement  in  the 
same  manner  that  bills  of  exchange  are.'  Rev.  Stat.  384,  §  4;  2 
Chitty's  PI.  124. 

In  a  declaration  by  the  indorsee  against  the  maker,  it  is  not  ad- 
visable to  allege  that  it  was  under  the  hand  writing  of  the  maker. 
Chitty  on  Bills,  551,  572. 

As  to  the  mode  of  stating  the  indorsement,  see  hitty  Con  Bills, 
569,  572. 

The  declaration  must  be  according  to  the  legal  eifect,  etc.  Man- 
hattan Co,  v.  Ledyard,  1  Caines,  192;  Chitty  on  Bills,  564,  566. 
"  His  own  proper  hand  thereunto  subscribed,"  should  be  omitted. 
Ibid.  570.  It  is  not  necessary  to  aver  a  delivery.  Ibid.  569, 
note. 

[^  313]  Young,  J."^'  This  was^an  action  of  assumpsit,  com- 
menced at  the  November  term  of  the  Putnam  circuit  court, 
1845,  by  Seth  A.  Eanlett,  the  plaintiff  below,  against  Joshua  B. 
Simpson,  and  the  damages  laid  at  six  hundred  dollars.  The  de- 
claration contains  two  counts;  the  first  declares  upon  a  promissory 
note  made  by  Simpson  to  Isaac  Burnett  for  $323.64,  dated  at  St. 
Louis,  December  2,  1841,  payable  five  months  after,  and  indorsed 
by  Burnett  to  Eanlett,  the  day  on  which  it  was  executed;  and  the 

*   Wilson,  C.  J.,  and  Justices  Scates  and  Browne,  did  not  sit  in  this  case. 

(a)    For  statute  controlling  assign-      ch.  98,  §  4;    S.  and  C.'s  Stats,  p.  1G54; 
ment  of  negotiable  documents,  see  R.      Cothran's  Stats.  (1885)  p.  1003. 
S.   1874,   Negotiable  Instruments, 
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second  for  money  lent,  for  money  received  to  the  plaintiff's  use, 
and  for  money  due  to  the  plaintiff  on  settlement,  etc. 

The  defendant  below,  interposed  a  demurrer  to  the  first  count, 
to  which  there  was  a  joinder;  and  pleaded  non  assumpsit  to  the 
second  count,  upon  which  an  issue  was  made  to  the  country.  The 
court  upon  argument,  overruled  the  demurrer,  and  the  defendant, 
Simpson,  abiding  by  the  decision  thereon,,  the  plaintiff,  Eanlett, 
thereupon  entered  a  nolle  prosequi  as  to  the  second  count  of  the 
declaration. 

The  court  then  ordered  the  clerk  to  assess  and  report  the  dam- 
ages upon  the  first  count,  who  assessed  and  reported  the  same  at 
$391.64,  which  was  approved  by  the  court,  and  judgment  rendered 
therefor,  in  favor  of  the  plaintiff,  Kanlett,  as  well  as  for  his  costs; 
from  which  judgment,  the  defendant,  Simpson,  has  prosecuted  an 
appeal  to  this  court,  and  assigns  for  error  the  following  causes: 

1.  The  circuit  court  erred  in  overruling  the  defendant's  demur- 
rer to  the  first  count  of  the  plaintiff's  declaration;  and 

2.  The  judgment  should  have  been  for  the  defendant  and  not 
for  the  plaintiff'. 

The  only  question  presented  for  the  consideration  of  this  court, 
is  in  relation  to  the  sufiiciency  of  the  averment  in  the  first  count 
of  the  plaintiff's  declaration  as  to  the  assignment  of  the  note  de- 
clared upon,  by  Burnett  to  Ranlett,  to  enable  Kanlett  to  maintain 
the  action  in  his  own  name  against  Simpson. 

The  declaration,  after  stating  the  making  of  the  note  by  [*  314] 
Simpson  to  Burnett  in  the  usual  form,  contains  this  aver- 
ment as  to  the  indorsement:  "  and  the  said  Isaac  Burnett  then  and 
there  indorsed  the  same  to  the  said  plaintiff,  whereof  the  said  de- 
fendant then  and  there  had  notice,  etc."  This  averment  of  the  in- 
dorsement, the  counsel  for  the  appellant,  Simpson,  insists,  does  not 
set  forth  such  an  assignment  of  the  note,  as  is  required  to  be  made 
by  our  statute,  and  that  consequently  the  appellee,  Kanlett,  can  not 
maintain  this  action  ag^ainst  him  in  his  own  name  as  indorsee. 

The  fourth  section  of  the  73d  chapter  of  the  revised  statutes  of 
1845,  p.  384,  which  provides  that  promissory  notes,  bonds,  due 
bills,  and  other  instruments  in  writing,  shall  be  assignable  by  in- 
dorsement tliereon,  in  the  same  manner  as  bills  of  exchange  are, 
reads  as  follows:  "  Any  such  note,  bond,  bill,  or  other  instrument 
in  writing,  made  payable  to  any  person  or  persons,  shall  be  assignable 
by  indorsement  thereon,  under  the  hand  or  hands  of  such  person  or 
persons,  and  by  his,  her  or  their  assignee  or  assignees,  in  the  same 
manner  as  bills  of  exchange  are,  so  as  absolutely  to  transfer  and 
vest  the  property  thereof,  in  each  and  every  assignee  or  assignees 
successfully."  I  will,  in  the  first  place,  enquire  as  to  the  manner 
in  which  bills  of  exchange  are  made  assignable  by  indorsement: 
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and  in  the  second,  how  the  indorsement,  when  thus  made,  is  to  be 
set  forth  by  way  of  averment  in  the  plaintiff's  declaration,  so  as  to 
enable  the  indorsee  to  sue  and  recover  in  his  own  name,  under  that 
provision  in  our  statute. 

I  liiid  upon  examination  of  the  English  statutes  that  there  is  no 
legislative  provision,  as  to  the  form  or  requisites  of  an  indorsment 
of  a  bill  of  exchange,  (except  in  the  case  of  bills  under  £5) ;  and 
that  the  several  modes  of  transfer  depend  on  the  terms  of  the  in- 
strument to  be  indorsed,  as  whether  it  be  payable  to  the  bearer,  or 
the  order  of  the  drawer  or  payee,  as  in  the  former  case  the  bill  will 
be  transferable  by  delivery,  and  in  the  latter  by  indorsement,  which 
may  be  made  either  in  blank,  in  full,  conditional  or  restrictive. 
The  writing  of  one's  name  on  the  back  of  a  bill  of  exchange,  or  a 
promissory  note  payable  to  order,  is  what  is  usually  called 
[*  315]  an  indorsement.  An  indorsement  in  blank  is  made  by 
simply  writing  the  name  of  the  indorser  on  the  back  of 
the  instrument  to  be  assigned ;  and  an  indorsement  in  full  is  when 
mention  is  made  also  of  the  name  of  the  indorsee  with  proper  words 
to  denote  the  intention  of  the  indorser.  A  restrictive  indorsement 
may  restrain  the  negotiability  of  a  bill  by  using  express  words  to 
that  effect,  as  by  indorsing  it,  "  payable  to  J.  S.  only,"  or  by  using 
other  words  clearly  demonstrating  his  intention  to  do  so.  Douglass, 
637.  The  indorser  may  also  make  his  indorsement  conditional, 
and  if  the  condition  be  not  performed  it  will  be  invalid.  4  Taun- 
ton, 30.  A  qualified  indorsement  is  one  which  passes  the  property 
in  the  bill  to  the  indorsee,  but  is  made  without  any  responsibility 
to  the  indorser,  as  where  it  is  made  without  recourse.  7  Taunton, 
160.  But  it  is  not  to  be  understood  that  an  indorsement  may  not 
be  made  otherwise  than  upon  the  back  of  the  bill  or  note. 

It  has  also  been  considered  essential  in  most,  although  not  in 
all  the  cases  mentioned,  in  order  to  complete  the  purposes  of  a  legal 
transfer  of  such  an  instrument,  that  it  should  be  delivered  to  the 
person  for  whose  benefit  it  is  transferred,  or  to  some  person  for  his 
benefit.  But  the  allegation  in  pleading,  that  one  person  indorsed 
the  bill  to  another,  sufficiently  imports  a  transfer  without  any  ex- 
press averment  of  delivery,  which  is  held  not  to  be  necessary. 
Chitty  on  Bills,  226,  236. 

In  Story's  commentaries  on  the  law  regulating  bills  of  exchange, 
it  is  said  that  "  in  cases  where  an  indorsement  is  necessary,  as  it  is 
upon  all  bills  payable  to  order,  no  particular  form  of  words  is  in- 
dispensable to  be  used.  That  it  is  in  general  sufficient  if  there  be 
the  signature  of  the  indorser  affixed,  without  any  other  words  be- 
ing used  by  the  person  making  the  indorsement;  and  if  any  other 
words  are  placed  over  or  precede  the  signature,  it  is  sufficient  if 
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they  import  a  present  intent  to  transfer  the  same  thereby.     Story 
on  Bills  of  Exchange,  225,  §  204. 

It  will  be  thus  seen  that  no  particular  form  of  words  is  necessary 
to  constitute  a  valid  assignment  under  our  statute,  if  the  indorse- 
ment be  under  the  hand  of  the  lirst  indorser,  or  that  of 
his  assignee  or  assignees,  subsequent  to  the  lirst  indorse-  [*  3161 
ment. 

Promissory  notes,  it  seems,  were  not  transferable  by  indorse- 
ment and  made  negotiable  as  bills  of  exchange  in  England,  until 
by  act  of  parliament  of  3  and  4  Anne,  chap.  9,  and  made  perpetual 
by  7  Anne,  chap.  25,  §  3,  at  which  time  it  was  enacted  for  the  pur- 
pose of  encouraging  trade  and  commerce,  "  that  all  notes  in  writ- 
ing for  the  payment  of  money  shall  be  assignable  by  indorsement 
in  the  same  manner  that  inland  bills  of  exchange  are  according  to 
the  custom  of  merchants;  and  that  such  assignee  or  indorsee  may 
maintain  an  action  in  his  owm  name  upon  such  instrument,  in  the 
like  manner  as  upon  inland  bills  of  exchange."  Chitty  on  Bills, 
517,  518. 

The  language  of  the  English  act  of  parliament,  so  far  as  the  as- 
signment is  concerned,  is  almost  identical  with  that  contained  in 
our  own  statute,  and  the  rules  of  pleading,  therefore,  ought  not  in 
practice  to  vary  in  any  essential  particular;  uniformity  in  precedent 
and  decision  being  always  an  important  desideratum  in  our  courts 
of  justice,  unless  very  strong  reasons  should  render  it  proper  and 
necessary  that  the  rule  should  be  changed,  which  should  always  be 
done  with  reluctance.  It  is  only  necessary  then  to  ascertain  what 
that  practice  is,  and  to  conform  our  opinion  to  the  well  established 
precedents  upon  the  subject  of  averment,  in  cases  in  all  respects 
similar  to  the  one  now  under  consideration. 

In  Chitty  on  Bills,  572,  it  is  stated  as  matter  of  law  and  prac- 
tice, that  "  in  describing  tlie  indorsement  it  is  not  advisable  to 
allege  that  the  indorser's  handwriting  was  thereunto  subscribed." 
And  in  the  precedent  on  2  Chitty  on  PL  124,  125,  where  the 
declaration  is  by  an  indorsee  against  the  maker  of  a  note,  the 
averment  as  to  the  indorsement  is,  "  and  the  said  E.  F.  to  whom 
the  payment  of  the  said  sum  of  money  in  the  said  promissory  note 
specified,  to  wit,  on  the  day  and  year  aforesaid,  at,  etc.,  indorsed 
the  said  promissory  note,  by  which  said  indorsement  he,  the  said 
E.  F.,  then  and  there  ordered  and  appointed  the  said  sum  of  money 
in  the  said  promissory  note  specified  to  be  paid  to  the  said 
plaintiff,"  etc.  See,  also,  the  precedent  in  Chitty  on  Bills,  [*  317] 
551,  552.  Here  it  will  be  perceived,  that  so  far  from  an 
averment  being  required  in  the  declaration  that  the  indorsement 
was  under  the  hand  of  the  payee  or  indorser  of  the  note,  that  it  is 

249 


317-318  KxEiN  et  al.  v.  Mather.  [Dec.  T. 

Syllabus — Opinion  of  the  Court. 

omitted  altogether  in  the  precedent  in  2  Chitty  on  PL,  and  stated 
in  Chittj  on  Bills,  not  to  be  advisable  so  to  allege. 

In  the  case  of  Marvin  v.  /Slaughter,  4  Blackf.  529,  the  action 
was  assumjosit  by  the  assignee  of  a  promissory  note  against  the 
maker,  and  the  declaration  stated  the  indorsement  as  follows:  "  and 
the  said  A.,  the  payee,  then  and  there  under  his  own  proper  hand 
indorsed  and  delivered  the  said  promissory  note  to  the  plaintiff, 
by  means  whereof,"  etc.  There  was  a  special  demurrer  to  the 
declaration,  because  it  did  not  state  that  the  note  was  assigned  by 
indorsement  thereon  under  the  hand  of  the  payee  in  the  language 
of  the  statute.    Held,  that  there  was  no  ground  for  the  demurrer. 

We  think,  upon  the  wdiole,  that  the  declaration  is  good,  and  thot 
the  defendant's  demurrer  for  the  want  of  a  sufficient  averment  in 
the  indorsement  was  properly  overruled,  and  that  there  was  no 
error  in  the  subsequent  rendition  of  judgment  upon  the  demurrer 
for  the  amount  of  the  damages  as  assessed  by  the  clerk  under  the 
direction  of  the  court. 


Judgment  affirmed  with  costs. 


Judgment  affirmed. 


Joseph  Klein  et  al.  v.  Thomas  Mather. 
Error  to   Morgan. 

1.  Surety — indemnification  from  co-obligors.  No  doctrine  is  better  settled, 
than  that  a  co-obligor  or  surety,  who  advances  money  for  his  co-obligors  or  co- 
sureties, shall  be  indemnilied  to  the  extent  of  his  advances,  (a) 

Bill  in  chancery  for  relief,  etc.,  in   the  Morgan  circuit  court, 

brought  by  tlie  defendant  in  error  against  the  plaintiffs  in 

[*  318]  error.     The  cause  was  heard  before  the   Hon.  Samuel  D. 

Lock  wood  at  the  October  term,  1845,  when  a  decree  was 

rendered  in  favor  of  the  complainant  below, 

A  full  history  of  the  case  appears  in  the  opinion  of  the  court. 
M.  McCoNNELL,  and  T.  Campbell,  for  the  plaintiffs   in  error. 
S.  T.  Logan,  for  the  defendant  in  error. 

Purple,  J.*  Thomas  Mather  filed  his  bill  in  chancery  against 
the  plaintiffs  in  error  charging  that,  by  an  act  of  tlie  legislature 
of  the  State  of  Illinois,  approved   February  25th,  1837,  entitled 

*  Wilson,  C.  J.,  and  Caton,  J.,  did  not  sit  in  this  case.  Treat,  J.,  being  a 
party  to  the  suit  of  Klein  v.  Mather,  did  not  sit  in  tlie  case. 

Cases  Citing   Text.  from  co-surety  without  showing  insol- 

(rt)    Rule,  stated   in  head  note,  en-  vency  of  principal.     Sloo  v.  Pool,  15 

forced.     Harvey  v.  Drew,  «2  111.  GOO,  111.  47. 
608.     Surety  may  enforce  contribution 
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''An  act  permanently  to  locate  the  seat  of  government  of  the  State 
"of  Illinois,"  by  which  act  the  seat  of  government  for  said  State 
was  located  at  Springfield,  it  was  provided  that  said  act  should  be 
void,  unless  the  sum  of  fifty  thousand  dollars  should  be  donated 
by  individuals  and  secured  by  bonds  and  security,  to  be  approved 
by  the  governor,  payable  at  such  times  as  the  governor  should 
direct;  that  the  governor  directed  the  payments  to  be  made  in 
three  equal  instalments  of  six,  twelve,  and  eighteen  mouths;  that 
to  secure  the  payment  of  said  sum,  the  said  Mather,  together  with 
Joseph  Klein,  Archer  G.  Herndon,  David  Spear,  the  present  plain- 
tiffs in  error,  together  with  forty-seven  others,  naming  them,  Math- 
er being  one,  executed  their  joint  bond  payable  to  the  State  treas- 
urer, dated  the  22d  day  of  March,  1837,  conditioned  for  the  pay- 
ment of  the  said  sum  of  fifty  thousand  dollars,  in  the  manner  re- 
quired by  the  governor,  under  the  provisions  of  said  act,  reciting 
therein,  that  the  seat  of  government  had  been  located  at  Spring- 
field; that  the  two  first  instalments  were  paid;  that  the  third  re- 
mained for  a  long  time  unpaid,  and  suit  was  instituted  against 
Mather  alone  for  the  recovery  of  the  residue  of  the  amount  due 
on  said  boiid,  and  judgment  rendered  against  iiim  for  the  same, 
and  that  he  paid  the  amount,  jB16,666.66§;  that  he  had  previous- 
ly paid  his  full  share  of  the  two  first  instalments;  that  the 
other  obligors  refuse  to  pay  their  share  of  the  last  instal-  [*  319] 
ment;  that  four  of  the  obligors  in  the  bond  have  died,  and 
makes  their  heirs  and  personal  representatives  parties;  that  eighteen 
of  said  obligors,  naming  them,  have  become  insolvent,  and  avers 
that  the  money  due  on  the  bond  and  paid  by  Mather,  ought  to  be 
ratably  divided  amongst  the  solvent  obligors  and  their  representa- 
tives upon  the  bond,  and  paid  by  them  to  Mather  in  equal  propor- 
tions, and  prays  that  the  defendants  to  the  bill  may  be  decreed  to 
pay  and  contribute  their  just  proportions,  in  manner  aforesaid. 

David  Spear,  one  of  the  plaintifi's  in  error,  answers  and  admits 
the  execution  of  the  bond,  the  non-payment  of  the  third  instal- 
ment, the  judgment  against  Mather,  and  the  payment  of  the  same 
by  him ;  but  alleges,  that  on  the  27th  day  of  February,  A.  D. 
1841,  the  legislature  of  the  State  passed  a  law  authorizing  the 
payment  of  this  third  instalment,  for  which  judgment  against 
Mather  had  been  rendered  in  State  indebtedness,  and  that  the  same 
was  so  paid  by  him,  and  that  Mather  has  received  from  divers 
obligors  on  said  bond  large  sums  of  money,  internal  improvement 
script,  certificates  of  the  State  Bank  of  Illinois,  and  promissory 
notes  towards  the  payment  so  made  by  him,  which  were  nearly 
equal  in  amount  to  the  sum  advanced  by  him,  exclusive  of  his 
proportion;  that  he  does  not  know  any  of  the  persons  named  in 
the  bill  to  be  insolvent,  and  expresses  a  willingness  to  pay  his  just 
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proportion,  according  to  the  value  of  the  script  in  which  the  bond 
was  discharged;  and  prays  tliat  so  much  of  his  answer  as  is  not 
responsive  to  the  bill  may  be  taken  and  considered  as  a  cross  bill, 
and  that  Mather  may  answer  the  same  and  particularly, 

1.  AVhether  said  indebtedness  was  not  discharged  in  internal 
improvement  script; 

2.  What  time  said  payments  were  made; 

3.  What  was  the  value  of  said  script  at  said  time; 

4.  What  amount  he  paid,  or  considered  himself  paying,  at  the 
time,  as  his  own  fair  and  just  projDortion;  and 

5.  What  he  has  received  by  voluntary  contributions  towards 
said  indebtedness  of  any  sort  whatever,  stating  in  what  said  pay- 
ments consisted. 

[*  320]       The  answer  of  Joseph  Klein  is  the  same  as  that  of 
David  Spear. 

Archer  G.  Herndon  answers,  and  admits  the  execution  of  the 
bond,  but  alleges,  that  at  the  time  of  the  execution  of  the  bond, 
or  shortly  afterwards,  it  was  understood  by  him  that  each  of  the 
obligors  of  the  bond  were  to  pay  in  proportion  to  the  property 
owned  by  them  in  Springfield,  and  that  they  afterwards  entered 
into  a  written  contract  to  that  effect;  that  according  to  this  ar- 
rangement, his  proportionable  share  was  about  one  hundred  and 
thirty  dollars,  and  that  he  was  always  ready  and  willing  to  pay  the 
same.  He  admits  the  judgment  against  Mather,  and  alleges,  that 
in  the  spring  of  1843,  the  obligors  in  the  bond  held  a  meeting,  at 
which  Mather  agreed  with  him  and  others,  that  his  share  might 
be  paid  in  internal  improvement  script,  or  other  State  indebted- 
ness, or  in  current  funds  of  the  value  of  said  script,  or  State  in- 
debtedness; and  that  the  same  was  then  worth  only  twenty  cents 
to  the  dollar;  and  that,  according  to  this  agreement,  he  w^as  only 
indebted  in  about  $130  in  State  indebtedness,  or  $26  in  money, 
and  that  he  has  been  ready  and  willing,  and  offered  to  pay  the 
same,  together  with  his  proportionate  share  of  the  costs  of  the  suit 
against  Mather;  that  Mather  paid  the  judgment  against  him  in 
State  indebtedness,  wliich  was  worth  but  twenty  cents  to  the  dol- 
lar. 

William  J.  Jones  answers,  admitting  the  execution  of  the  bond 
by  bis  father,  Thomas  Jones;  that  he  was  deceased,  and  that  he, 
William  J.  Jones,  had  been  appointed  his  executor;  he  admits  the 
non-payment  of  the  third  instalment  on  the  bond,  and  the  judg- 
ment against  Mather  for  the  same;  alleges  that  he  has  no  personal 
knowledge  in  the  premises;  that  he  has  been  informed  that  others 
have  filed  their  answers  in  the  nature  of  cross  bills,  and  that  he  is 
willing  to  abide  whatever  decision  shall  be  made  in  the  premises 
thereon. 
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Samuel  H.  Treat,  William  Butler,  Bennett  C.  Johnson,  Benja- 
min Talbot,  P.  C.  Latham,  Itobert  Irwin,  W.  P.  Grimsley,  Elijah 
lies,  Geo.  Pasfield,  Washington  lies,  Gershom  Jayne,  JS'iniaii  W. 
Edwards,  John  T.  Stewart,  Thomas  Iloughan,  Erastus  Vv^right, 
Peleg  C.  Canadj,  Bela  C.  Webster,.  D.  Prickett,  and  Vir- 
gil Hickox  answer,  admitting  that  the  third  instalment  was  [*  321] 
unpaid  w'hen  due,  and  that  judgment  thereon  was  ren- 
dered against  Mather,  and  that  he  paid  the  same;  but  they  allege 
the  passage  of  the  act  referred  to,  allowing  the  obligors  in  the  said 
bond  to  discharge  the  same  in  State  indebtedness,  and  that  it  was 
so  paid  by  Mather;  that  there  was  an  arrangement  made  between 
several  of  the  obligors  in  said  bond,  to  which  Mather  aud  they  were 
parties,  that  each  shonld  pay  according  to  the  value  of  his  real  es- , 
tate  at  the  time  of  the  removal  of  tlie  seat  of  government,  and  that 
each  of  them  had  paid  his  sl\are,  according  to  said  arrangement,  to 
said  Mather,  which  was  received  by  him  as  such;  that  some  paid 
more  than  their  equal  shares  of  the  amount  due  on  the  bond,  and 
some  less,  bnt  those  who  have  paid  an  amount  exceeding  their  pro- 
portionate share  due  by  the  terms  of  the  bond,  ask  that  the  same 
may  be  applied  for  the  benefit  of  such  of  those  who  have  paid  less, 
the  same  being  under  the  agreement  aforesaid. 

The  other  defendants  tiled  no  answer. 

Mather  states,  in  answer  to  the  answers  of  Spear  and  Klein,  that 
he  paid  the  amount  due  on  the  bond  in  internal  improvement  script, 
and  insists  that  it  is  immaterial  to  them  whether  the  sam.e  was  paid 
in  script  or  cash.  He  admits  that  he  has  received  from  Ninian 
W.  Edwards,  Gershom  Jayne,  Wasliington  lies,  S.  M.  Tinsley,  P. 
C.  Latham,  Simeon  Francis,  B.  C.  Johnson,  S.  C.  Kennedy,  Elijah 
lies,  George  Paslield,  James  L.  Lamb,  Robert  Irwin,  W.  P.  Grims- 
ley, Virgil  Hickox,  Benj.  Talbott,  William  Butler,  James  Adams, 
S.  B.  Opdycke,  B.  C.  Webster,  Erastus  Wright,  John  T.  Stuart, 
David  Pricket,  S.  H.  Treat,  M.  Mobley,  James  R.  Gray,  and  Thom- 
as Houghan,  obligors  in  said  bond,  the  sum  of  $11,616.50  in  var- 
ious proportions,  according  to  an  agreement  entered  into  amongst 
them,  and  to  which  said  Spear  and  Klein  were  parties;  that  by  said 
agreement  said  Spear  was  to  pay,  as  his  proportion,  the  sum  of 
S497.12,  and  the  said  Klein  the  sum  of  $912.25,  and  that  his, 
Mather's  proportion  was,  by  the  same  agreement,  $829.50,  and  that 
he  is  still  willing  to  comply  with  his  agreement,  if  the  same 
is  enforced  against  the  residue  of  the  contracting  parties; 
that  he  also  received  from  John  Williams  on  said  bond,  as  a  [*  322] 
contribution,  the  sum  of  $443.06 ;  that  this  is  all  that  he  has 
received;  that  he  made  two  separate  payments  on  the  said  bond. 
one  of  $10,103.25,  on  the  15th  day  of  March,  1843,  and  that  the. 
market  price  of  script  at  that  time  was  twenty-five  cents  to  the  do! 
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lar;  and  the  other  one  on  the  19th  day  of  June,  1843,  of  $6563.41, 
at  which  time  the  script  was  worth  thirty-three  cents  to  the  dollar; 
that  he  obtained  the  same  by  giving  his  note  to  the  State  bank  at 
eighty  cents  to  the  dollar. 

Mather  filed  a  general  replication  to  the  several  answers  of  the 
defendants  in  the  court  below. 

The  depositions  of  John  Irwin,  Arnold  P.  Robinson,  John  M. 
Cabiness,  and  Abner  J.  Ellis,  taken  on  the  part  of  Mather,  were 
read  in  evidence  to  prove  the  insolvency  of  several  of  the  obligors 
in  the  bond.  I  have  carefully  examined  this  evidence,  and  think 
the  same  sufiicient,  prima  facie,  to  prove  the  insolvency  of  those 
persons  who  are  found  to  be  insolvent  by  the  decree  in  the  court 
below,  being  twelve  in  number. 

Mather  also  proved  by  John  Sprigg,  teller  of  the  State  Bank  of 
Illinois,  that  he  furnished  Mr.  Mather  with  State  indebtedness  to 
pay  the  last  instalment  on  the  bond  out  of  the  funds  of  the  bank; 
that  the  agreement  with  Mather  was,  that  he  was  to  take  the  script 
at  eighty  cents  to  the  dollar,  payable  in  State  bank  certificates,  or 
obligations  of  individuals,  payable  to  the  bank  in  such  certificates; 
and  that  a  number  of  persons,  obligors  in  the  bond,  did  execute 
their  notes  to  the  bank,  in  part  payment  for  said  script,  and  that 
Mather  settled  the  residue  with  the  bank,  and  on  such  settlement 
executed  his  note  to  the  bank  for  $2531.59,  dated  August  19,  1843, 
payable  twelve  months  after  date;  that  previous  to  executing  this 
note,  Mather  had  made  a  payment  towards  said  script  in  liotes  and 
bank  certificates,  and  also  made  another  at  the  time  said  note  was 
executed;  that  the  greater  proportion  of  Mather's  note  still  remains 
unpaid,'  and  that  State  bank  certificates  were  worth  about  sixty- 
five  cents  to  the  dollar;  that  the  script  was  furnished  to  Math- 
er about  the  last  of  February  or  first  of  March,  A.  D. 
P  823]  1843 ;  that  he  does  not  know  its  intrinsic  value,  and  does  not 
remember  the  value  of  bank  certificates  at  that  time. 

This  was  the  substance  of  all  the  testimony.  The  circuit  court 
rendered  a  decree  dismissing  the  bill  as  to  the  twenty-six  obligors, 
who,  as  appears  by  their  answers,  and  by  the  answer  of  Mather  to 
Spear  and  Klein's  answer  in  the  nature  of  a  cross  bill,  had  paid 
their  full  share  and  proportion  of  the  said  bond. 

It  recites  that  Mather  paid  in  internal  improvement  script  pro- 
cured by  him  of  the  State  Bank  of  Illinois,  at  a  discount  of  twenty 
per  cent,  payable  in  bank  certificates,  in  full  of  the  last  instalment 
on  said  bond,  and  for  which  he  has  not  been  indemnified,  the  sum 
of  $4607.55,  on  the  19th  day  of  June,  1843;  that  Garret  Elkin  and 
eleven  others,  obligors  in  said  bond,  are  insolvent;  and  further  ad- 
judges that,  for  his  indemnity,  Mather  shall  recover  of  each  of  the 
other  defendants  below,  surviving  obligors  in  said  bond,  the  sum 
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of  $351.55,  being  one  twelfth  of  the  said  sum  of  $4607.55,  less  the 
said  twenty  per  cent,  discount,  and  six  per  cent,  interest  thereon 
from  the  19th  day  of  June,  1843;  and  one  eleventh  of  the  costs, 
saving  the  costs  of  service  of  process  on  the  twenty-six  payino- 
obligors,  and  the  like  sum  from  the  executors,  administrators,  etc^ 
(naming  them),  of  such  persons,  obligors  in  said  bond,  as  had  died 
since  the  execution  thereof,  out  of  assets  in  their  hands  to  be 
administered,  and  also  that  he  recover  of  each  of  the  twelve  insol- 
vent obligors,  one  half  the  aforesaid  sum  of  $351.55,  and  one  half 
the  costs  as  above  stated,  for  the  use  and  benefit  in  pro  rata  and 
fellowship  proportions  of  the  solvent  obligors,  or  the  personal  rep- 
resentatives of  such  of  them  as  have  died,  and  against  whom  the 
decree  has  been  rendered ;  that  execution  issue  in  the  premises,  and 
that  with  the  assent  of  Mather's  solicitor  the  decree  may  be  dis- 
charged and  satisfied,  except  costs,  in  certificates  of  the  State  Bank 
of  Illinois. 

This  decree  of  the  court  is  assigned  for  error. 

From  the  whole  record,  the  facts  of  the  case,  when  briefly  summed 
up,  amount  to  this:  That  on  the  22d  day  of  Marcli,  1837,  Mather 
and  forty-nine  others  owed  the  State  of  Illinois,  upon  their 
joint  bond  of  that  date,  $50,000,  to  be  paid  in  equal  [*  324] 
instalments,  at  six,  twelve  and  eighteen  months;  that 
the  two  first  instalments  were  paid,  and  the  last,  amounting  to 
816,666. 66|,  remained  unpaid;  that  upon  this,  Mather  was  sued 
alone,  and  judgment  recovered  against  him;  that  on  the  29th  day 
of  February,  1841,  the  legislature  passed  an  act  authorizing  this 
debt  to  be  discharged  in  State  indebtedness;  that  Mather,  by  an 
arrangement  witli  the  State  bank,  procured  the  necessary  funds,  and 
paid  the  judgment,  part  on  the  IStli  day  of  March,  A.  D.  1843, 
and  the  residue  on  the  19th  day  of  June  following;  that  the  State 
indebtedness  cost  him  eighty  cents  to  the  dollar  in  State  bank 
certificates,  and  that,  for  that  portion  wliich  was  not  paid  to  the 
bank,  or  by  the  twenty-six  paying  obligors  in  the  bond,  through  him 
arranged,  he  gave  his  note,  a  portion  of  which  was  unpaid  at  the  time 
the  depositions  were  taken;  that  twenty-six  of  the  obligors  had  paid 
and  arranged  their  full  proportion  of  the  judgment,  excluding  the 
twelve  insolvent  obligors  in  the  calculation,  and  that  Mather  paid 
by  the  19th  day  of  June,  1843,  an  amount  over  and  above  all  that 
he  had  received,  the  sum  of  $4607.55,  and  he  claims  that  this 
amount  ought  to  be  refunded  to  him  in  equal  proportions,  with 
interest  from  the  time  of  payment,  by  the  eleven  remaining  solvent 
obligors;  the  decree  of  the  circuit  court  in  the  case  was  made  on 
the  18th  day  of  November,  1845,  as  before  stated,  and  is  against 
the  plaintifl['s  in  error,  and  eight  others,  who  have  not  paid  any  por- 
tion of  this  last  instalment  on  the  bond.     Mather  procured  the 
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funds  to  make  the  payment  with,  at  eighty  cents  to  the  dollar,  pay- 
able in  bank  certificates,  and  the  decree,  by  the  assent  of  his  coun- 
sel, directs  payment  to  be  made  to  him  in  the  same  funds  which 
he  has  paid,  or  is  compelled  to  pay  to  the  bank. 

A  short  calculation  will  determine  whether,  by  the  principles 
upon  which  it  proceeds,  this  decree  is  erroneous  or  otherwise: 
Mather,  for  the  joint  benefit  of  himself  and  ther  other 
obligors,  advanced,  at  the  time  before  stated,  in  State 
indebtedness,  the  sum  of  $16,666.66 

This,  at  eighty  cents  to  the  dollar,  would  be  worth  the 

sum  of  13,333.32 

There  are  thirty-eight  solvent  obligors,  Mather  being 
one  of  them,  and  the  proportionable  share  of  each 
would  be  350.87 

Deduct  Mather's  share  from  the  amount  in  value  by 
him  advanced,  and  it  will  leave  due  to  him  from 
the  thirty-seven  other  solvent  obligors,  the  sum  of  12,982,45 
Mather  received  from  the  twenty-six  paying  obligors, 
by  arrangement  probably  in  State  indebtedness, 
$12,059.11,  worth  in  certificates,  as  purchased  bv 
him,  the  sum  of  "        9,667.28 

Deduct  this  from  the  amount  advanced  by  him,  and  it 
leaves  to  be  paid  by  the  eleven  remaining  solvent 
obligors  3,335.17 

To  make  this  sum,  each  should  have  paid  at  the  time 

the  advance  was  made  by  Mather,  308.18 

And  the  interest  on  the  same  from  the  nineteenth  day  v 

of  July,  1843,   to  the  time  of  the   decree,  would 
amount  to  45.47 


Making  the  sum  of  $348.65 

which  should,  in  any  event  upon  this  basis,  be  paid  to  Mather  by 
each  of  the  insolvent  non-paying  obligors  for  his  indemnity.    This 
amount,  it  will  be  seen,  would  have  been  considerably  increased, 
had  not  the  twenty-six  paying  obligors  advanced  more  than  their 
proportionate  share  of  the  amount  due. 
I  have  before  shown,  that  there  had  been  paid  at  the 
bank  certificate  price,  or  value  of  the  State  indebt- 
edness as  purchased  by  Mather,  the  sum  of  9,667.28 
when,  in  fact,  their  proportionate  share  at  $350.87  each 

would  only  amount  to  9,132.62 

being  $534.66  more  than  they  were  equitably  bound  to  pay. 

And  if  interest  should  be  calculated  on  the  amount  due  from 
each  of  these  non-paying  solvent  obligors,  from  the  fifteenth  of 
March,  1843,  the  time  when  Mather  advanced  the  sum  of  $10,- 
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103.25,  it  would  amount  to  the  further  sum  of  $6.24  against  each, 
and  this  added  to  the  §348.65,  before  estimated  as  due 
from  them  to  Mather,  would  make  the  sum  actually  re-  [*  3261 
coverable  by  him    upon  this  basis,    $354.89,  instead   of 
§351.55,  as  found  by  the  decree  of  the  court. 

These  premises  considered,  the  only  remaining  question  is, 
whether  he  is  equitably  entitled  to  recover  according  to  the  prin- 
ciples here  laid  down.  And  upon  this  point,  we  think  there  can 
not  be  a  doubt.  After  the  passage  of  the  law  of  the  twenty-seventh 
day  of  February,  1841,  allowing  the  obligors  upon  this  bond  to 
pay  in  State  indebtedness,  the  plaintiffs  in  error  suffer  more  than 
two  years  to  elapse  without  an  offer  on  their  part  to  discharge 
their  obligations  in  this  or  any  other  manner.  They  had  abund- 
ant opportunity,  if  they  had  desired  to  do  so,  to  avail  themselves 
of  the  provisions  of  the  law  passed  for  their  relief.  Mather  had 
been  sued  alone,  judgment  had  been  rendered  against  him,  and  he 
is  compelled  to  pay  the  whole  debt,  or  submit  to  a  sacrifice  of 
private  property.  He  procures  the  funds  at  a  stipulated  price,  to 
be  paid  in  certificates  of  the  State  Bank  of  Illinois,  and  he  now 
seeks  from  these  plaintiffs  an  indemnity  for  the  proportionate 
amount  advanced  by  him  for  each,  and  in  the  same  funds  which 
he  has  advanced,  or  is  bound  to  pay.  To  this  he  is  clearly  enti- 
tled. No  doctrine  is  better  settled,  than  that  a  co-obligor  or  sur- 
ety who  advances  money  for  his  co-obligors  or  co-sureties,  shall  be 
indemnified  to  the  extent  of  his  advances.  Eddy  v.  Traver,  6 
Paige,  521;  Hickman  v.  McCtmly,  7  J.  J.  Marsh.  560;  Mitchell 
V.  Sproul,  5  do.  270.  And  although  it  may  be  true,  that  from 
the  time  the  payment  was  made  by  Mather  to  the  date  of  the  de- 
cree, State  bank  certificates  may  have  advanced  in  price  and  value, 
yet,  for  aught  that  appears  to  the  court,  they  may  have  been  of 
equal  wortli  to  him  at  either  period,  and  it  was  the  fault  and  neg- 
ligence of  the  plaintiffs  that  they  did  not  proceed  and  pay  them, 
or  in  some  other  manner,  meet  their  just  obligations  at  an  earlier 
season.     It  is  their  own  laches,  if  they  have  lost  by  this  decree. 

The  decree  of  the  circuit  court  is  affirmed  with  costs.  * 

Decree  affirmed. 

*A  petition  for  a  rehearing  of  this  cause  was  filed,  which  was  denied. 
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Lemuel  Andkews  et  al.  v.  John  H.  Sullivan. 
Error  to  Warren. 

1.  'EqjJYTY— jurisdiction  to  specifically  perform.  The -general  rule  is,  that 
equity  will  not  interfere,  where  the  party  has  his  remedy  at  law;  but  one  par- 
ticular branch  of  the  jurisdiction  of  courts  of  equity  is  the  enforcement  of  a  spe- 
cific execution  of  contracts.  The  rule,  however,  though  general,  is  not  uni- 
versal. 

2.  Same — instance  of  enforcement.  A.  sold  to  B.  two  tracts  of  land,  receiving 
part  of  the  purchase  money  in  cash  and  a  note  for  the  balance,  and  executed  an 
agreement  for  a  title  in  fee,  clear  of  incumbrance,  on  or  before  the  eighth  day 
of  June,  1842,  on  payment  of  the  note,  which  was  described  in  the  agreement. 
A.  resided  in  Iowa,  and  B.  in  this  State,  a  few  miles  distant.  A.  was  called  to 
New  Orleans  on  business,  expecting  to  return  before  the  note  became  due,  but 
was  unexpectedly  called  to  Ohio,  where  he  was  detained  until  after  the  time 
had  elapsed.  B.  had  the  money  ready  to  discharge  the  note,  but  neither  made 
a  tender  nor  went  to  A's  residence.  A.,  as  soon  as  he  returned,  made  the  deed, 
went  to  B's  residence,  informed  him  that  he  had  the  title,  and  asked  for  pay- 
ment of  the  note,  which  was  refused  and  neglected  to  be  paid.  On  the  12th  day 
of  July,  A.  wrote  a  note  to  B.,  requesting  payment,  and,  during  the  same  month, 
made  a  formal  tender  of  the  deed,  which  was  refused,  as  well  as  payment.  The 
circuit  court,  on  the  hearing  of  a  bill  filed  by  A.  for  a  specific  performance  ot 
the  contract,  overruled  a  demurrer  to  the  bill,  and  rendered  a  decree  that  the 
money  be  paid  on  a  particular  day,  and  default  of  payment  being  made,  a  final 
decree,  and  awarded  execution  for  the  debt  and  costs :  Held,  that  the  demurrer 
was  properly  overruled,  and  that  the  bill  for  a  specific  performance  would  lie. 
Held,  also, that  the  final  decree,  with  the  award  and  execution,  was  wrong;  that 
the  proper  decree  would  have  been  to  have  directed  a  sale  of  the  premises,  upon 
default  being  made  in  payment,  and  that  the  complainant  should  have  been  re- 
quired to  deposit  with  the  master,  a  proper  conveyance  to  be  delivered  upon 
payment  of  the  money:  Held,  further,  that  A.  had  used  due  diligence  in  trying 
to  perform  his  contract. 

3.  Same — doctrine  recompense,  not  forfeiture.  The  doctrine  in  equity  is  not 
forfeiture,  but  compensation,  and  courts  frequently  relieve  men  who  have  acted 
fairly,  though  negligently,  and  dispense  with  that  which  would  make  compli- 
ance with  what  the  law  requires  oppressive. 

4.  ^AM-E.— time  ns  essence  of  contract.  Time  is  not  necessarily  deemed  of  the 
essence  of  the  contract  in  equity,  and  courts  of  equity  are  frequently  called  on 
to  relieve,  where  the  terms  for  the  performance  and  completion  of  the  contract 
have  not,  in  point  of  time,  been  strictly  complied  with.  But,  in  all  cases,  the 
intention  of  the  parties  is  to  govern,  and  that  is  to  be  gathered  from  the  contract 
and  circumstances,  (a) 

Bill  in  equity,  for  a  specific  performance,  etc.,  commenced  in 

tlie  Rock  Island  circuit  court,  by  tlie  defendant  in  error  against 

the  plaintiffs  in  error.     After  sundry  proceedings  in  that 

r*  3281  court,    the  venue  was  changed    to  Warren  county.     At 

Cases  Citing  Text.  vendor  may  maintain  bill  for  specific 

(a)  "Whether  time  is  or  is  not  of  es-  performance  against  vendee  to  compel 

sence  of  contract  is  to  be  ascertained  payment  of  purchase  money  and  sub- 

from  contract  itself  and  surjouuding  ject  land  to  sale   in   satisfaction,  al- 

facts.     Smith  v.  Brown,  5  Gilm.   309,  though   action   at  law  would   lie  on 

314.     Time  held  not  essence  of  certain  vendee's    note    given     for     purchase 

contract  for  purchase  of  land,  and  con-  money.     Berger  ».  Potter,  82   111.  66, 


vevance   enforced.     Murphy  v.  Lock-      73. 
wood,  21    111.  611,   619.     Executor  of 
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the  June  terra,  1844,  of  the  Warren  circuit  court,  the  Hon. 
Jesse  B.  Thomas  presiding,  a  decree  was  rendered  that  the  de- 
fendants specifically  execute  the  agreement  set  out  in  the  bill; 
that  on  or  before  the  day  specified  in  said  decree,  they  pay  to  the 
master  in  chancery  the  amount  due  complainant  by  the  terms  of 
the  agreement  for  his  use;  and  that  the  complainant,  at  the  same 
time,  convey  the  premises  mentioned  in  the  agreement  to  the  de- 
fendants by  a  deed  containing  full  covenants  of  warranty. 

At  the  November  term,  1844,  the  master  reported  that  the  defend- 
ants had  not  paid  the  money,  and  also  reported  the  amount  then 
due  according  to  the  terras  of  the  decree.  The  court  thereupon 
decreed  that  the  plaintiff  have  and  recover  of  the  defendants  the 
sum  of  $749.88,  the  amount  found  to  be  due,  together  with  the 
costs  of  suit,  and  that  he  have  execution  therefor. 

The  cause  was  submitted  in  this  court  upon  briefs  and  written 
arguments. 

Knox  &  Dkuey,  and  O.  Peters,  for  the  plaintiffs  in  error:  1. 
The  bill  upon  its  face  shows  a  want  of  Jurisdiction  in  the  circuit 
court,  inasmuch  as  it  shows  that  the  party  has  a  complete  remedy 
at  law.  Stone  v.  Manning,  2  Scam.  531;  Robinson  v.  Chesseldine, 
4  do.  332 ;  Cooper's  Eq.  189,  where  it  is  said  to  be  ground  of  de- 
murrer, that  complainant  has  a  remedy  at  law. 

As  to  concurrent  jurisdiction  of  courts  of  law  and  equity,  see 
the  following  authorities:  Story's  Eq.  PI.  373;  Cooper's  Eq.  124; 
Mitf  Eq.  PL  4,  123;  1  Fonblanque's  Eq.  11. 

There  is  no  allegation  by  complainant  of  fraud,  accident  or  mis- 
take. 

2.  There  is  no  allegation  in  the  bills  that  the  complainant  made 
and  tendered  a  deed,  before  or  on  June  8,  1842;  or  that  he  was  at 
Rock  Island  or  Rockingham  ready  to  perform. 

The  terras  of  the  contract  show  rautual  and  dependent  cove- 
nants. Sullivan  made  no  offer  to  perform.  To  have  shown 
himself  entitled  to  relief,  he  should  first  have  shown  him-  [*  329] 
self  "  ready,  desirous,  prompt  and  eager  to  perform  his 
part  of  the  contract.     Franklin  v.  Leach,  5  Cowen,  506.     This 
case  shows  that  Sullivan  should  have  sought  out  the  defendants. 

3.  In  this  case,  time  was  of  the  essence  of  the  contract.  Lloyd 
V.  Collett,  4  Yesey,  690;  Sugden,  278;  Story's  Eq.  Jur.  86  n;  Hip- 
well  V.  Knight,  1  Young  and  Collyer,  415. 

Unless  a  party  is  held  to  a  strict  performance,  except  where  he 
shows  excuse  for  non-performance,  fidelity  in  the  execution  of  con- 
tracts will  be  destroyed.  If  courts  will  make  contracts  for  parties, 
by  enforcing  the  performance  of  them  in  favor  of  the  party  in  the 
wrong;  if  a  delay  of  a  week  will  not  cut  off  a  party  from  relief  in 
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chancery,  we  may  as  well  say  at  once  that  contracts  have  no  bind- 
ing efficacy,  and  if  a  week  is  excused,  so  may  be-a  year,  etc. 

4.  The  decree  is  erroneous,  because  Mixter  was  not  a  party. 
He  had  become  interested  in  the  subject  matter.  His  rights  and 
interests  may  be  aft'ected  by  the  decree.  This  is  a  conclusive  rea- 
son why  the  decree  should  be  reversed.  Vattier  v.  Hinde,  7  Pe- 
ters, 252;  Montgomery  v.  Brown,  decided  at  the  present  term. 
See  post. 

A.  Williams  and  J.  Gkant,  for  the  defendant  in  error:  If  either 
the  vendor  or  vendee  refuse  to  perform  the  contract,  the  other  may 
bring  an  action  for  breach  of  contract,  or  tile  a  bill  for  specific  per- 
formance. 1  Sugden  on  Vend.  216,  222;  Matthews  v.  Dana,  3 
Madd.  470;  Morgan  v.  Shaw,  2  Mer.  138;  Boehm  v.  Wood,  1  Ja- 
cob and  Walker,  419;  Wallinger  v.  Hilbert,  1  Mer.  103-4;  Lowe 

V.  Manners,  1  do.  18,  19;  Gomperts  v. ,  12  Yes.  17;  Daly 

V.  Osborne,  1  Mer.  382;  Birch  v.  Haynes,  2  do.  444. 

A  failure  on  the  part  of  the  vendor  to  perform  his  contract  on 
the  stipulated  day,  does  not,  of  itself,  deprive  him  of  his  right  to 
demand  a  specific  performance  at  a  subsequent  day,  when  he  shall 
be  able  to  perform  his  part  of  the  engagement.  Brashier -y.  Gratz, 
5  Peters'  Cond.  P.  164-5;  Plepburn  v.  Auld,  2  do.  253;  1 
[*  330]  Johns  Ch.  R.  376;  1  Sug.  Yen.  426-7;  Seton  v.  Slade,  7 
Yes.  274;  Ilearne  v.  Tenant,  13  Yes.  289;  Taylor  v.  Long- 
worth,  14  Peters,  174-5. 

Sullivan  was  not  bound  to  convey  till  the  purchase  money  was 
paid,  and  his  failure  to  convey  on  the  day  is  sufficiently  accounted 
for.  Time  is  not,  in  this  case,  made  the  essence  of  the  contract; 
on  the  contrary,  the  parties  contemplated  that  it  would  not  be  per- 
formed at  the  day,  as  is  evident  from  the  agreement  that  the  pur- 
chasers should  pay  interest  upon  the  purchase  money  from  the 
time  it  should  be  due. 

ScATES,  J.  Sullivan  filed  his  bill  to  enforce  the  specific  per- 
formance of  a  promise  to  pay  the  balance  due  for  two  tracts  of  land, 
sold  to  defendants.  A  demurrer  to  the  bill  was  overruled,  answers 
were  filed,  and  a  replication,  and  the  cause  heard  upon  agreed 
facts.  Decree,  that  the  money  should  be  paid  by  a  certain  day. 
The  money  not  being  paid,  a  final  decree  was  entered  for  the  money, 
and  execution  awarded. 

The  facts  are  as  follows:  On  the  third  day  of  July,  1841,  Sul- 
livan sold  defendants  two  tracts  of  land  for  $990,  and  received 
$400  down,  and  took  their  note  for  $590,  payable  on  or  before  the 
eighth  day  of  June,  1842,  bearing  interest  at  twelve  per  cent,  after 
maturity. 

At  the  same  time,  he  executed  to  them  an  agreement  for  a  title, 
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acknowledging  the  receipt  of  that  sum,  and  describing  the  note 
given  for  the  remainder,  in  consideration  whereof,  he  agreed  to  con- 
vey them  a  title  in  fee,  clear  of  incumbrance,  "  on  or  before  the 
eighth  day  of  June,  1842,  on  payment  of  a  certain  promissory  note 
made  by  "  the  defendants  as  aforesaid. 

By  the  agreement  of  facts  it  appears,  that  Sullivan  left  his  resi- 
dence in  Iowa,  prior  to  Juncj  and  went  to  JS'ew  Orleans  to  trans- 
act business,  expecting  to  be  back  before  the  day  of  payment;  but 
unexpected  business  or  circumstances  required  his  presence  in 
Ohio,  and  detained  him  until  the  third  day  of  July,  and  he  did 
not  make  a  tender  of  a  deed  on  the  eighth  day  of  June  in  conse- 
quence of  it. 

The  defendants  lived  in  Kock  Island.  On  the  4th  day  [*  331] 
of  June,  Andrews  wrote  a  note  to  Sullivan,  requesting  him 
to  make  the  deed  to  the  other  two  defendants,  and  one  George 
Mixter,  instead  of  himself,  and  sent  the  note  to  Sullivan's  partner. 
On  the  eighth  day  of  June,  they  had  the  money  ready  to  pay  for 
the  land,  but  did  not  tender  it  or  go  to  Rockingham,  Iowa,  plain- 
tiff's residence,  to  attempt  it.  On  the  second  day  after  his  return 
home,  Sullivan  prepared  a  deed  to  the  defendants,  Moore  and 
Lynde  and  to  Mixter,  as  directed  by  Andrews,  went  to  Eock  Isl- 
and, and  informed  defendants  that  he  had  title  to  the  premises,  and 
asked  for  payment.  No  money  was  paid,  and  no  arrangement 
made.  On  the  twelfth  day  of  July  he  wrote  them  a  note  request- 
ing payment,  but  it  was  not  made.     Afterwards,  on  the day 

of  July,  or  August,  he  formally  tendered  them  a  deed,  which  they 
refused  without  looking  into  it,  and  payment  was  refused.  Soon 
after,  the  bill  was  filed. 

At  the  time  of  making  the  contract,  Sullivan  had  no  title  to  one 
tract,  in  consequence  of  a  mistake  at  the  land  office,  but  acquired  it 
before  the  eighth  day  of  June,  though  he  never  exhibited  his  title 
to  defendants,  nor  did  they  ever  require  it.  Defendants  had  put  a 
dwelling  on  the  land,  worth  $300.  After  the  note  fell  due  they 
abandoned  the  premises,  of  which  they  had  had  the  possession, 
without  giving  Sullivan  notice  of  it.  There  was  some  diminution 
in  the  value  of  the  premises,  but  no  material  deterioration  between 
the  eighth  day  of  tlune  and  the  bringing  suit. 

The  errors  assigned  are  the  overruling  the  demurrer,  and  not 
dismissing  the  bill;  in  rendering  the  first  decree  to  pay  the  money 
on  a  given  day;  and  in  rendering  the  final  decree  and  awarding  the 
execution  for  the  debt  and  costs. 

The  points  made  and  insisted  on  are,  that  a  court  of  equity  has 
not  jurisdiction  of  the  case,  as  the  plaintiff  has  a  complete  remedy 
at  law  on  big  note;  and  secondly,  that  time  is  of  the  essence  of 
this  contract;  and  not  having  performed  it  on  the  day,  the  plain- 
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tiff  is  in  default  and  can  have  no  relief  in  equity,  the  defendants 
having  a  right  to  abandon,  and  rescind  it,  and  which  they  have 
done. 

The  general  rnle  is,  as  contended  for  by  defendants,  that 
r*  332]  equity  will  not  interfere  where  the  party  has  his  remedy 
at  Law.     Stone  v.  Manning^  2  Scam.  531;  Robinson  v. 
Chesseldine,  4  do.  332;  Story's  Eq.  PI.  373. 

It  is  also  true,  that  an  action  at  law  may  be  maintained  upon 
this  note,  if  plaintiff  has  performed  his  part  of  the  agreement. 

But  it  is  equally  true,  that  one  particular  branch  of  the  juris- 
diction of  courts  of  equity  is  the  enforcement  of  specific  execu- 
tion of  contracts.  While  the  rule,  therefore,  is  general,  it  is  not 
universal,  and  it  becomes  necessary  to  inquire  if  this  case  can  be 
an  exception. 

In  treating  of  remedies  for  the  breach  of  contracts  for  the  sale 
of  land,  Sugden  reinarks:  "  If  either  the  vendor  or  vendee  refuse 
to  perform  the  contract,  the  other  may  bring  an  action  for  breach 
of  contract,  or  file  a  bill  for  a  specific  performance,  although  it  ap- 
pears to  have  been  formerly  thought  that  as  a  vendor  only  wants 
the  purchase  money,  his  remedy  was  at  law."  1  Sug.  Vend.  216, 
§  3.  For  the  first  clause,  he  cites  10  Mod.  503,  and  for  the  last, 
Bunb.  Ill;  1  Sim.  and  Stu.  174,  and  6  Madd.  315. 

I  have  access  to  but  one  of  these  authorities,  and  that  is  6  Madd. 
I  can  find  no  such  case  in  the  volume. 

In  speaking  of  compensation,  or  damages,  as  incidental  to  other 
relief.  Justice  Story  says:  "Where,  upon  a  bill  brought  by  the 
vendor  against  the  vendee  for  a  specific  performance  of  the  con- 
tract, and  for  a  payment  of  the  purchase  money,  if  the  decree  is 
for  a  specific  performance,  equity  will  decree  the  payment  of  the 
purchase  money  also,  as  incidental  to  the  general  relief,  and  to  pre- 
vent a  multiplicity  of  suits,  although  the  vendor  might,  in  many 
cases,  have  a  good  remedy  at  law  for  the  purchase  money."  2 
Story's  Eq.  Jur.  §  796.  For  this  he  cites  Brown  v.  Ilaff^  5  Paige, 
235,  240;  1  Sim.  and  Stu.  174,  607,  and  Cathcart  v.  Robinson, 
5  Peters,  269.  Again,  he  says:  "Where  specific  performance  of 
a  contract  respecting  chattels  will  be  decreed  upon  the  application 
of  one  party,  courts  of  equity  will  maintain  the  like  suit  at  the  in- 
stance of  the  other  party,  although  the  relief  sought  by  him  is  in 
the  nature  of  compensation  in  damages  or  value,  for  in  all 
r*  333]  such  cases  the  court  acts  upon  the  ground,  that  the  reme- 
dy, if  it  exist  at  all,  ought  to  be  mutual  and  reciprocal,  as 
well  for  the  vendor  as  the  purchaser."  2  Story  Eq.  Jur.  §  723. 
He  cites  the  same  reports,  and  also,  Forrest  v.  Elwes,  4  Vesey, 
497,  10  Mod.  506;  Newl.  on  Con.  91,  and  4  Russ.  298. 

The  case  of  Brown  v.  Ilaff,  5  Paige,  235,  was  a  bill  have  a  cer- 
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tain  sum  placed  in  the  hands  of  a  third  person,  to  be  applied  in 
part  payment  of  the  purchase  money  so  applied,  and  also  for  a  de- 
cree for  the  remainder.  The  bill  was  sustained  on  these  grounds, 
notwithstanding  it  was  objected  that  plaintiff  had  his  remedy  at 
law.  In  the  case  of  Forrest  v.  Elwes,  4  Vesey,  497,  an  account 
was  to  be  taken,  which  is  a  peculiar  jurisdiction  of  the  court  of 
equity,  and  the  balance  was  decreed.  The  case  of  Cathcart  v. 
Robinson,  5  Peters,  269,  included  many  grounds  of  equity  juris- 
diction. 

Mr.  Newland  lays  down  the  doctrine  as  Justice  Story  does,  but 
he  is  speaking  in  reference  to  contracts  in  relation  to  land,  and  for 
it,  cites  10  Mod.  506,  a  volume  that  I  can  not  procure.  He  seems 
to  understand  the  doctrine  as  laid  down  by  Sugden,  for  he  says: 
''  Such  a  remedy  (by  bill)  is  much  more  beneficial  than  the  redress, 
M'hich  the  latter  (the  vendor)  would  obtain  at  law,  the  only  com- 
pensation which  he  would  obtain  there  being  damages  for  the  loss 
which  he  might  have  sustained  from  the  vendee's  not  performing 
his  agreement." 

By  proceeding  in  equity,  the  vendor  may  have  it  in  his  power 
to  answer,  and  clear  up,  objections  to  his  title  that  he  could  not  at 
law,  in  many  cases.  It  may,  in  many  cases,  be  the  the  most  ad- 
vantageous for  the  vendee,  as  he  may  acquire  the  title,  at  the  same 
time  that  he  is  adjudged  to  pay. 

We  are  of  opinion,  that  the  bill  for  a  specific  performance  will 
lie. 

But  we  are  of  opinion,  that  the  final  decree  rendered  in  this  case 
with  the  award  of  execution  is  wrong.  The  decree  should  have 
directed  a  sale  of  the  premises,  upon  default  being  made  in  pay- 
ment, and  also  required  the  complainant  to  deposit  with  the  mas- 
ter a  proper  conveyance,  to  be  delivered  upon  payment  of  the 
money. 

The  remaining  question  is,  whether  the  plaintiff  per- 
formed his  part  of  this  contract  in  such  a  manner  as  to  en-  [*  334] 
title  him  to  sue.  Upon  this  sul)ject,  it  has  been  well  re- 
marked by  Mr.  Cox,  in  note  2  to  1  P.  Wnis.  571,  that  "cases  of 
this  kind  depend  so  much  on  their  own  particular  circumstances, 
that  it  seems  no  general  rule  can  be  laid  down."  Lord  Redesdale 
admits,  that  it  is  difficult  to  reconcile  all  the  cases  in  which  courts 
of  equity  have  given  relief,  and  compelled  a  specific  performance 
of  agreements,  or  refused  to  do  so.     Mitf.  Eq.  PI.  119,  note  q. 

The  doctrine  in  equity  is  not  forfeiture,  but  compensation,  and 
they  frequently  relieve  men  who  have  acted  fairly,  though  negli- 
gently, and  dispense  with  that  which  would  make  compliance  with 
what  the  law  requires  oppressive.  2  Story's  Eq.  Jur.  §  775,  and 
p.  84,  note  1. 

263 


335  EoGEES  V.  Blanchaed.  [Dec.  T. 


Syllabus. 


Time  is  not  necessarily  deemed  of  the  essence  of  the  contract  in 
equity,  and  courts  of  equity  are  frequently  called  on  to  relieve, 
where  the  terms  for  the  performance  and  completion  of  the  con- 
tract have  not,  in  point  of  time,  been  strictly  complied  with.  2 
Story's  Eq.  Jur.  §§  776-7,  and  notes;  1  Sugden  on  Yend.  423  to 
429;  2  Merivale,  138,  I  know  it  has  been  held  to  be,  but  I  think 
this  to  be  the  better  rule. 

In  this,  as  in  all  other  cases,  the  intention  of  the  parties  is  to 
govern,  and  that  shall  be  gathered  from  the  contract  and  circum- 
stances. If  it  appear  to  be  the  intention  that  it  shall  cease,  unless 
performed  by  a  certain  day,  equity  w^ould  not  relieve,  I  shall  not 
attempt  a  review  and  analysis  of  the  cases.  They  are  too  numer- 
ous, and  decided  too  frequently  upon  the  particular  circumstances 
of  each  case,  to  undertake  to  follow,  as  on  a  general  rule. 

In  the  case  before  us,  the  parties  evidently  did  not  intend  that 
the  contract  should  be  void  if  not  performed  on  the  day  named. 
The  covenant  of  the  plaintiff  to  convey  is  what  is  termed  a  mutual, 
dependant  covenant,  and  he  could  only  be  compelled  to  perform  it 
on  payment  or  tender  of  the  purchase  money,  and  he  could  not 
otherwise  be  put  in  default.  This  was  not  done,  although  it  was 
demanded  within  a  month  after  it  fell  due,  and  a  deed  tendered 
about  two  months  after  it  was  due.  His  delay  in  not  tend- 
P  335]  ering  a  deed  on  the  day,  if,  indeed,  he  were  bound  by  con- 
tract to  do  so  at  all,  until  the  money  was  tendered,  is  sat- 
isfactorily accounted  for  by  his  absence  and  unexpected  detention 
from  home.  I  am  of  opinion,  that  he  has  used  dne  diligence  in 
trying  to  perform  his  contract,  and  has  shown  himself  eager  to  per- 
form it,  while  the  defendants  have  shown  no  disposition  to  com- 
plete theirs,  nor  any  damage  that  would  result  from  enforcing  a 
specific  performance  against  them. 

The  former  decree  is  reversed,  and  cause  remanded  for  final  de- 
cree, the  costs  in  this  court  to  be  equally  divided. 

Decree  reversed. 


Thomas  Kogees  v.  Richaed  D.  Blanchaed. 

Error  to  Adams. 

1.  Jttstice  of  peace — evidence  tests  jririsdiction  on  appeal.  An  action  of  tres- 
pass was  instituted  before  a  justice  of  the  peace,  a.^ainst  a  constable,  to  recover 
damages  for  "  illegally  taking,  seizing,  and  detaining  property,  to  wit:  one  yoke 
of  oxen."  The  summons  concluded,  "to  his  damages  not  exceeding  one  hun- 
dred dollars."  At  the  trial  before  the  justice,  a  jury  rendered  a  verdict  for  the 
plaintiff  for  $12.  On  an  appeal  to  the  circuit  court,  a  jury  there  rendered  a  ver- 
dict for  the  plaintiff  for  $2.50.  A  motion  in  arrest  of  judgment  was  sustained, 
and  the  suit  dismissed  for  want  of  jurisdiction  in  the  justice:  Held,  that  the 
question  of  jurisdiction,  under  the  act  of  March  2,  1839,  was  to  be  determined 
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by  the  evidence,  and  two  juries,  on  the  evidence,  having  fixed  the  amount  of 
damages  at  much  less  than  the  maximum  of  justices'  jurisdiction  in  actions  of 
trespass,  their  verdicts  were  conclusive  of  the  question,  and  the  court  erred  in 
arresting  the  judgment,    {a) 

Trespass,  originally  commenced  before  a  justice  of  the  peace  of 
Adams  county,  by  the  plaintiff  in  error  against  the  defendant  in 
error.  At  the  trial  before  the  justice,  a  jury  rendered  a  verdict 
for  the  plaintiff  for  $12.  The  defendant  appealed  to  the  circuit 
court,  and  on  the  trial  in  that  court,  at  the  September  term,  1845, 
the  Hon.  Norman  H.  Purple  presiding,  the  jury  rendered  a  ver- 
dict for  the  plaintiff  for  $2.50.  The  defendant  made  a  motion  for 
a  new  trial,  and  in  arrest  of  judgment.  The  motion  for  a  new  trial 
was  denied,  but  the  court  sustained  the  motion  in  arrest  of  judg- 
ment, and  dismissed  the  suit. 

The  cause  was  brought  into  this  court  by  writ  of  error. 

A.  Williams  and  A.  Johnston,  for  the  plaintiff  in  error,  [*  3361 
filed  the  following  argument  in  writing:  A  judgment  can 
only  be  arrested  for  some  error  apparent  on  the  record.  The  prin- 
ciple is  too  well  understood  to  require  any  reference  to  authority 
for  its  support.  And  no  error  does  appear  upon  the  record,  nor  is 
there  any  error  in  fact. 

It  may  be  urged  as  error,  perhaps,  that  the  summons  issued  by 
the  justice  of  the  peace,  directed  the  officer  to  summon  "  liichard 
D.  Blanchard,  constable,"  etc.,  to  answer  "  a  complaint  for  damage 
not  exceeding  one  hundred  dollars,"  etc. 

There  is  no  force  in  this  objection.  The  question  of  jurisdiction 
depends  not  on  the  form  of  process,  but  on  the  subject  matter  of 
the  suit,  as  established  by  the  evidence.  The  process  speaks  of  a 
demand  not  exceeding  "one  hundred  dollars;"  whether  it  does  or 
does  not  exceed  "  twenty  dollars,"  is  a  question  to  be  solved  on  the 
trial.  Upon  one  trial  it  was  fixed  by  the  jury  at  twelve  dollars, 
and  upon  the  other  trial  at  two  dollars  and  fifty  cents.  The  evi- 
dence, as  preserved  in  the  bill  of  exceptions,  shows  indeed  that  the 
cattle  were  worth  twenty-five  dollars ;  but  it  shows  also,  that  the 
cattle  were  returned  after  a  detention  of  eight  days,  and  that  the 
suit  was  brought,  not  for  the  value  of  the  cattle,  but  for  the  tres- 
pass in  taking  and  detaining  them. 

In  Indiana,  a  plaintiff  is  required  to  file  a  statement  of  his  de- 
mand, etc.,  before  a  justice  of  the  peace.     In  Perkins  v.  Smith,  4 

Cases  Citing  Text.  v.  Brethauer,  70  111.  166, 168.    Appeal 

(«)    Jurisdiction  of  justice  of  peace  from  judgmentof  justiceof  peacegives 

is  to  be  determined  on  appeal  to  cir-  court  of  appeal  jurisdiction  of  appel- 

cuit  court  from  evidence  given  in  that  lant's  person,  although  he   was    not 

court.     Ballard  ».  McCarty,  11  111.501;  served  with  process,  and  did  not  ap- 

Clarkw.  Whitbeck,  14  111.  393;  Swing-  pear.     O.  &  M.  R  Co.  v.  McCutchin, 

ley  V.  Haynes,  22  111.  214, 216 ;  Happel  27  111.  8,  11. 
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Blackf.  299,  303,  it  was  objected  that  the  statement  filed  did  not 
show  the  value  of  the  horse,  which  was  the  subject  of  the  suit,  and 
thus  did  not  show  it  wathin  the  jui'isdiction  of  the  justice.  But 
the  court  say,  ''  the  objection  can  not  be  sustained.  The  omission 
does  not  prove  that  he  had  no  jurisdiction;  it  left  that  matter  open 
to  inquiry  in  the  investigation  of  damages  for  the  detention  of  the 
horse." 

If,  however,  it  were  inferred  that  the  demand  was  made  for 
more  than  twenty  dollars,  and  not  exceeding  one  hundred,  the  suit 
might  yet  have  been  within  the  jurisdiction  of  the  justice;  for  the 
statutes  of  1842-3,  page  141,  §  §  3  and  4,  do  confer  jurisdiction 
upon  justices  of  the  peace,  in  certain  suits  therein  speci- 
[*  337]  lied,    against    officers   acting  under   executions,    for   de- 
mands not  exceeding  one  hundred  dollars,  non  constat^  but 
that  such  a  suit  was  brought  in  this  case,  and  whatever  other  de- 
fects there  might  be  in  the  proceedings,  there  would  certainly  be 
no  defect  of  jurisdiction,  and  no  error  upon  the  record. 
.  And  by  the  statutes  of  1838-9,  p.  291,  §  4,  it  is  provided  as 
follows : 

"  Upon  the  trial  of  all  appeal  cases  before  the  circuit  court,  no 
exception  shall  be  taken  to  the  form  or  service  of  the  summons 
issued  by  the  justice  of  the  peace,  or  to  any  of  the  proceedings  be- 
fore him;  but  the  court  shall  try  the  cause  upon  its  merits,  and  in 
cases  of  appeals  from  a  justice  of  the  peace  shall  give  judgj^oent 
according  to  the  rights  of  the  parties,  unless  it  shall  appear  from 
the  evidence  that  the  justice  had  no  jurisdiction  of  the  subject 
matter  of  the  suit,  in  which  case  the  suit  shall  be  dismissed  at  the 
cost  of  the  plaintiff." 

This  statute,  it  is  conceived,  is  conclusive  upon  the  question,  in- 
dependent of  all  other  considerations.  The  cause  was  tried  upoTi 
its  merits  in  the  circuit  court;  the  verdict  of  the  jury,  upon  the 
evidence,  fixed  the  demand  of  the  plaintiff  at  a  sum  very  far  be- 
low the  maximum  of  the  justice's  most  limited  jurisdiction  in  an 
action  of  trespass.  There  is  no  pretence  that  the  evidence  tended 
to  divest  the  justice  of  jurisdiction;  and  the  sole  objection  taken 
is  that  prohibited  in  the  first  clause  of  the  law  above  quoted,  to 
wit:  "  an  exception  to  the  form  of  the  summons  issued  by  the  jus- 
tice." 

The  provisions  of  the  statute  above  quoted  are  in  substance  to 
be  found  re-enacted  in  the  revised  statutes  of  1845,  page  324,  sec- 
tion 66. 

C.  GiLMAN,  for  the  defendant  in  error,  filed  the  following  argu- 
ment in  writing:  A  single  question  is  presented  for  the  considera- 
tion of  the  court.  Had  the  justice  of  the  peace  who  issued  the 
original  summons  in  this  case  jurisdiction  thereof? 
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A  justice's  court  is  one  of  limited  jurisdiction;  the  statute 
is  the  charter  of  its  authority.  Eobinson  v.  Harlan,  1 
Scam.  238.  In  the  action  of  trespass,  by  the  act  of  Feb.  T*  3381 
12,  1827,  the  jurisdiction  of  justices  of  the  peace  is  lim- 
ited to  cases,  "  when  the  damages  claimed,  etc.,  do  not  exceed  twen- 
ty dollars."  In  the  case  of  Ellis  v.  Snyder,  Breese,  2G3,  the  court 
say,  in  substance,  that  the  plaintiff's  own  "claim"  must  govern  as 
to  jurisdiction.  ^  In  the  present  case,  the  only  means  of  ascertain- 
ing the  extent  of  the  plaintiff's  claim,  is  from  the  summons,  where- 
in the  defendant  is  required  to  answer  "  in  an  action  of  trespass,  by 
illegally  taking,  seizing  and  detaining  property,  to  wit:  one  yoke 
of  oxen,  to  his  damage  not  exceeding  one  hundred  dollars."  The 
plaintiff  does  not  limit  his  claim  to  the  statutory  limit,  but  goes 
farther  and  claims  a  sum  in  damages  "  not  exceeding  one  hundred 
dollars,"  and  it  was,  therefore,  beyond  the  jurisdiction  of  the  court. 
All  this  appears  upon  the  face  of  the  record,  and  the  court  did  not 
err  in  arresting  the  judgment  and  dismissing  the  suit. 

It  further  appears  of  record,  that  it  was  proved  that  the  cattle 
were  worth  twenty-five  dollars,  but  the  counsel  for  plaintiff  in 
error  says  that  they  were  returned,  and  that  the  suit  was  brought 
"for  the  trespass  in  taking  and  detaining  them."  Be  this  as  it 
may,  the  rule  of  law  is  not  affected  thereby;  the  defendant  did  not 
set  up  the  return  in  mitigation  of  damages,  and  if  he  had  offered 
so  to  do,  he  would  not  have  been  permitted  to  avail  himself  of  the 
defence.  Robinson  v.  Mansfield,  13  Pick.  144.  The  evidence, 
then,  clearly  showed  the  case  beyond  the  jurisdiction  of  the  jus- 
tice, independent  of  the  claim  set  up  by  him. 

But  the  evidence  is  not  to  determine  the  jurisdiction,  as  con- 
tended for  by  the  plaintiff  in  error.  The  case  of  Perkins  v.  Smith, 
4  Blackf.  299,  is  not  in  point,  as  quoted  by  counsel  for  the  plain- 
tiff*. In  the  case,  the  plaintiff  omitted  to  state  the  value,  as  re- 
quired by  the  statute  of  Indiana,  and  the  court  remarked  that  the 
omission  did  not  prove  that  the  justice  "had  no  jurisdiction." 
The  court,  however,  further  observed,  that  omissions  like  these, 
which  prove  nothing  with  regard  to  the  jurisdiction  of  the  jus- 
tice, are  very  different  from  a  statement  in  a  cause  of  ac- 
tion which  shows  that  lie  had  no  jurisdiction.  In  such  a  [*  3391 
case,  doubtless  his  proceedings  would  be  coram  non  judice 
and  void.  Such  a  state  of  case  is  parallel  with  the  case  at  bar,  and 
the  court  say  that  such  a  suit  should  be  dismissed  the  moment  the 
objection  presents  itself  to  the  justice,  or  to  the  circuit  court. 

The  statute  of  1838-9,  p.  291,  §  4,  is  cited  by  counscx  for  plain- 
tiff. That  statute  has  especial  reference  to  exceptions  taken  in  the 
circuit  court  to  matters  of  form.  But  the  counsel  for  the  defend- 
ant submits  to  the  court,  whether  an  objection  to  the  jurisdiction 
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is  a  matter  of  form.  The  whole  Mrgnmetit  of  the  plaintiff  erron- 
eonsl)'  supposes  the  exception  to  be  solely  a  matter  of  form.  Ad- 
mittino^,  however,  for  the  sake  of  the  argument,  that  the  statute  is 
applicable,  then  it  is  in  favor  of  the  detendant,  for  it  did  "  appear 
from  the  evidence  that  the  justice  had  no  jurisdiction  of  the  sub- 
ject matter  of  the  suit,"  because  the  property,  as  it  appeared,  was 
worth  twenty-live  dollars. 

The  counsel  for  plaintiff  contends  further,  that  the  justice  was 
authorized  to  entertain  jurisdiction  of  the  cause  by  virtue  of  the 
third  and  fourth  sections  of  the  statute  of  1842-3,  pages  141-2. 
The  jurisdiction  there  conferred  is,  for  the  recovery  of  the  statute 
penalty  of  three  times  the  value,  etc.  This  statute  is  not  applicable 
to  the  present  case.  The  suit  is  not  brought  for  a  statute  penalty, 
but  for  a  mere  trespass.  This  court  decided,  at  the  last  term,  in 
the  case  of  Pace  v,  Vaughan,  1  Oilman,  30,  that  a  statute  penalty 
cotild  not  be  recovered  unless  declared  for.  The  claim  does  not 
appear  to  have  been  made  under  that  statute,  and  as  justices'  courts 
are  courts  of  inferior  and  limited  jurdisdiction,  nothing  will  be  in- 
tended in  favor  of  their  jurisdiction. 

The  revised  statutes  do  not  apply  in  tliis  case,  as  the  suit  was 
commenced  before  tlieir  passage.  If  they  did,  the  sixty-seventh 
section  would  be  a  complete  answer  to  the  section  cited. 

In  conclusion,  it  is  contended  that  the  justice  had  not  jurisdic- 
tion of  the  cause,  because  he  assumed  to  exercise  jurisdiction  be- 
yond the  statutory  limit,  and  it  is  immaterial  what  the  amount  of 
the  verdict  was.  The  court,  therefore,  did  not  err  in  dismissing 
the  suit. 

[*  3401  Treat,  J.  Kogers  sued  Blanchard  before  a  justice  of  the 
peace.  The  cause  of  action,  as  stated  in  the  summons,  was 
"to  answer  the  complaint  of  Thomas  Rogers,  in  an  action  of  tres- 
pass, by  illegally  taking,  bringing,  and  detaining  property,  to  wit, 
one  voke  of  oxen,  to  his  damage  not  exceeding  one  hundred  dol- 
lars." 

On  a  trial  before  a  jury,  Rogers  obtained  a  judgment  for  $12. 
Blanchard  appealed  to  the  circuit  court,  where  the  cause  was  tried 
by  a  jury.  The  testimony  showed  that  Blanchard  took  from  the 
possession  of  Rogers,  a  yoke  of  oxen  worth  $25,  and  detained  them 
for  eight  days,  when  he  returned  them  to  the  possession  of  Rogers. 
Rogers  was  thereby  prevented  from  cultivating  some  five  or  six 
acres  of  corn,  which  would  have  yielded  thirty  bushels  to  the  acre, 
with  twenty  cents  to  the  bushel.  The  cattle  were  returned  prior 
to  the  commencement  of  the  suit.  On  this  evidence,  the  jury  found 
a  verdict  in  favor  of  Rogers,  for  $2.50.  Blanchard  moved  for  a 
new  trial  and  in  arrest  of  judgment.     The  court  denied  the  motion 
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for  a  new  trial,  but  sustained  the  motion  in  arrest  of  judgment, 
and  dismissed  the  suit.  This  last  decision  is  now  assigned  for 
error. 

The  only  point  in  the  case  is  one  of  jurisdiction.  At  the  time 
the  suit  was  instituted,  the  jurisdiction  of  justices  of  the  peace  in 
actions  of  trespass  to  personal  property,  was  limited  to  cases  wliere 
the  damages  claimed  did  not  exceed  twenty  dollars.  R.  L.  401. 
There  is  nothing  in  the  papers  of  the  case,  except  the  summons, 
from  which  to  ascertain  the  precise  amount  of  damages  claimed  by 
Kogers.  The  claim  in  the  summons  is  not  definite,  but  general, 
embracing  any  sum  less  than  one  hundred  dollars.  The  summons 
ought  properly  to  have  stated  the  amount  of  damages  as  not  ex- 
ceeding twenty,  instead  of  one  hundred  dollars.  But  is  the  state- 
ment in  tlie  summons  to  be  the  only  criterion  by  which  to  determine 
the  matter  of  jurisdiction?  By  the  old  law,  this  statement  might 
govern  as  to  jurisdiction.  But  under  the  recent  statute  it  is  con- 
ceived that  this  test  is  not  conclusive  on  the  question  of  jurisdic- 
tion. By  the  law  of  March  2,  1839,  it  is  provided,  that 
"  upon  the  trial  of  all  appeal  cases  before  the  circuit  court,  P  341] 
no  exception  shall  be  taken  to  the  form  or  service  of  the 
summons  issued  by  the  justice  of  the  peace,  or  to  any  proceedings 
before  him;  but  the  court  shall  try  the  cause  upon  its  merits,  and 
in  all  cases  of  appeals  from  a  justice  of  the  peace,  shall  give  judg- 
ment according  to  the  rights  of  the  parties,  unless  it  shall  appear 
from  the  evidence  that  the  justice  had  no  jurisdiction  of  the  sub- 
ject matter  of  the  suit,  in  which  case  the  suit  shall  be  dismissed  at 
the  cost  of  the  plaintiff."  Laws  of  1838-9,  page  291.  Under  this 
provision,  the  question  of  jurisdiction  is  not  to  be  determined  from 
the  process,  but  from  the  tacts  appearing  in  evidence.  The  jurisdic- 
tion depends,  not  on  the  form  of  the  summons,  but  on  the  subject 
matter  of  the  suit,  as  established  by  the  testimonj^  If  the  pro- 
ceedings before  the  justice  leave  the  question  of  jurisdiction  doubt- 
ful, it  is,  nevertheless,  the  duty  of  the  court  to  hear  the  evidence, 
and  if  it  shows  that  the  justice  had  jurisdiction  the  suit  is  to  be 
retained  and  decided  on  the  merits.  Here,  the  justice  had  juris- 
diction of  the  kind  of  action  brought,  and  of  the  particular  cause 
of  action,  unless  the  amount  in  controversy  exceed  twenty  dollars. 
That  was  a  matter  to  be  solved  on  the  trial.  The  property  in 
question  was  worth  §25,  and  if  the  plaintiff'  was  entitled  to  recov- 
er to  that  extent  the  jurisdiction  was  avoided.  The  property,  how- 
ever, was  restored  to  the  plaintiff' 's  possession  before  the  suit  was 
brought,  and  the  criterion  of  its  recovery  was  not  its  value,  but  the 
injury  the  plaintiff  had  sustained  in  consequence  of  the  taking  and 
detention.  This  might  well  l)e  less  than  twenty  dollars.  Two 
juries,  on  the  evidence,  have  fixed  the  amount  at  much  less  than 
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the  maximum  of  justices'  jurisdiction  in  actions  of  trespass.  These 
verdicts  are  conclusive  of  the  question.  The  circuit  court  erred  in 
arresting  the  judgment. 

Tiie  judgment  is  reversed,  and  judgment  will  be  rendered  here 
in  favor  of  the  plaintiff  for  $2.50,  and  the  costs  of  the  case. 

Judgment  rever'sed. 


James  II.  Johnson  v.  Lyman  Howe  et  al. 
[*  342]  Appeal  from  Jo  Daviess. 

1.  Evidence — unlawful  deteniioji.  In  an  action  of  replevin  for  a  horse,  the 
plaintiff,  after  having  given  evidence  tending  to  prove  property  in  himself, 
offered  to  prove,  for  the  purpose  of  showing  an  unlawful  detention  of  the  prop- 
erty, by  a  person  in  the  employment  of  the  defendants,  who  were  the  keepers 
of  a  livery  stable  and  who  had  been  keeping  the  horse,  that  they  gave  a  general 
order  to  their  hands,  before  the  commencement  of  the  suit,  not  to  deliver  the 
horse  to  the  plaintiff,  or  to  any  one  for  him.  The  testimony  was  objected  to,  and 
rejected  by  the  court:  Held,  that  the  evidence  offered,  tended  to  prove  an  un- 
lawful detention,  and  ought  not  to  have  been  rejected. 

2.  Same — concurrence  of  rule  in  replevin  and  trover.  Most  circumstances 
which,  in  the  action  of  trover,  would  tend  to  prove  a  conversion,  would,  in  an 
action  of  replevin,  have  the  same  tendency  to  prove  an  unlawful  detention,  {a) 

3.  Jury — right  to  poll.  In  an  action  of  replevin,  several  issues  were  made, 
and  the  jury  returned  a  verdict  in  these  words:  "  We,  the  jury,  find  a  verdict 
for  the  defendants."  The  plaintiff's  counsel  requested  the  court  to  direct  the 
jury  to  retire  and  find  a  verdict  on  all  the  issues  presented  by  the  pleadings,  but 
the  court  refused  the  request  and  directed  the  clerk  to  put  the  verdict  in  form,  as 
follows:  "  We,  the  jury,  find  the  issues  for  the  defendants."  When  the  amend- 
ed verdict  was  presented  to  the  jury,  some  assented,  and  others  stated  to  the 
court  that  they  only  found  for  the  defendants  on  the  issue  of  non  detinet.  The 
counsel  then  requested  that  the  names  of  the  jurors  might  be  severally  called, 
and  each  inquired  of,  whether  this  last  was  their  verdict,  but  the  court  denied 
the  application,  and  rendered  a  judgment  against  the  plaintiff,  and  awarded  a 
writ  of  retorno  habendo:  Held,  that  either  party  had  the  legal  right  to  have  the 
jury  polled  on  their  return,  or  after  the  amendment,  and  to  ask  them  severally 
if  such  was  their  verdict,    (b) 

4.  Replevin — writ  de  retorno,  when  not  issue.  In  an  action  of  replevin,  under 
the  issue  of  non  detinet  found  for  the  defendant,  a  writ  of  retorno  habendo  will 
not  be  awarded,  when  the  defendant  shows  no  title  or  a  right  of  possession  in 
himself  or  in  any  other  person,  to  the  property,  (c) 

Keplevin  in  the  Jo  Daviess  circuit  court,  brought  by  the  ap- 
pellant against  the  appellees,  and  heard  before  the  Hon.  Thomas 

Cases  Citing  Text.  property  and  only  put  in  issue  its  cap- 

{a)  In  replevin,  detention  of  chattel  tion  and   detention.      Van    Namee  v. 

may  be  proved  by  demand  and  refusal,  Bradley,  69  111.  299.    In  trover  demand 

or  by  refusal  to  listen  to  demand,  or  by  and  refusal  are  not  necessary  to  recov- 

auy  facts  tending  to  show  that  demand  ery,  but  are  evidence  of  conversion, 

would  be  unavailing.     Cranz  «.  Kro-  Bruner  ».  Dyball,  42  111.34;  Kime  «. 

ger,  22  111.  74,  Bl.  Dale,  14  Bradw.  308,  311. 

(&)  Party  has    right    to   have   jury  (c)  In  replevin  judgment  for  return 

polled  on  receipt  of  verdict.     Rigg  v.  of  property   should   not  be   rendered 

Cook,  4  Gilm.  351 ;  Crotty  v.  Wyatt,  3  unless  it  appears  from  issues  and  vei-- 

Bradw.  388.     Pleas  of  non  cepit  and  diet  that  plaintiff"  is  not  owner.   Bourk 

non  detinet  admit  plaintiff's  right  to  ®.  Riggs,  38  111.  321. 
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C.  Browne  and  a  jury,  at  the  June  term,  1845.    Verdict  and  judg- 
ment for  the  defendants,  and  an  award  of  a  writ  of  retorno  hahendo. 

The  material  portions  of  the  evidence,  and  the  several  pleadings 
are  referred  to  in  the  opinion  of  the  court. 

O.  C.  Peatt,  for  the  appellant:     The  right  to  have  the  [*  343] 
jury  polled  as  to  their  verdict  can  not  be  denied  by  the 
court,  either  in  civil  or  criminal  cases,  if  demanded  by  plaintiff  or 
defendant.     Fox  v.   Smith,   3  Cowen,   23;  Jackson  v.  Hawks,  2 
AVend.  619. 

All  the  issues  were  not  passed  upon,  Yan  Benthuysen  v.  De 
Witt,  4  Johns,  213;  Bemus  v.  Beekman,  3  Wend.  670, 

To  entitle  defendants  to  a  return,  they  should,  in  some  way,  by 
proof,  connect  themselves  with  the  right  or  title  to  the  property. 

The  offer  to  show  a  demand  by  plaintiff,  before  the  service  of 
the  writ,  would  have  been  sufficient.  Gumming  v.  Yorce,  3  Hill's 
(K  Y,)  R.  282;  Hill  v.  Stocking,  6  do.  277. 

C.  GiLMAN,  and  E.  B.  Washbubne,  for  the  appellees,  as  to  the 
finding  of  the  jury,  cited  Porter  v.  Rummery,  10  Mass,  64;  as  to 
polling  the  jury,  it  is  a  matter  within  the  discretion  of  the  court. 
Blackley  v.  Sheldon,  7  Johns.  33. 

The  practice  act  allows  the  court  to  have  the  verdict  put  into 
form,  and  it  is  an  every  day  practice  in  the  circuit  courts. 

The  several  pleas  are  to  be  regarded  in  the  same  light  as  are 
counts  in  a  declaration,  "  If  there  are  several  counts  in  a  decla- 
ration, and  the  verdict  is  taken  upon  only  one  of  the  counts,  it  is 
good,  provided  all  that  is  in  issue  upon  that  count  be  found;  be- 
cause every  count  is  to  be  considered  as  a  distinct  declaration." 
7  Bac.  Abr,  19,  "Yerdict,"  So,  also,  "  if  a  verdict  find  all  that  is 
in  issue  in  one  count  which  is  material,  it  is  good;  for  if  any  thing 
not  material  be  put  in  issue,  the  verdict  is  good,  notwithstanding 
it  be  silent  as  to  that,"     Ibid, 

It  is  a  good  defence,  under  the  general  issue,  that  the  writ  was 
sued  out  before  the  right  of  action  had  accrued,  and  it  can  not  be 
made  by  plea  in  abatement.  Wingate  'V.  Smith,  20  Maine  (7  Shep- 
ley),  290;  Facquire  v.  Kynaston,  2  Lord  Raym.  1249.  In  this 
case,  a  demand  after  sueing  out  and  before  the  service  of  the  writ 
would  have  been  sufficient.  The  general  orders  alleged  to 
have  been  given  to  the  servant  if  proved,  would  not  have  [*  344] 
dispensed  with  the  necessity  of  a  demand. 

Under  the  plea  of  non  detinet,  the  plaintiff  must  prove,  not  only 
the  wrongful  detention  of  the  property,  but  also  his  right  to  the 
immediate  possession,     Amos  v.  Sinnot,  4  Scam.  445,  447-9, 

Purple  J,*   The  appellant  brought  an  action  of  r^J9^(3^Jm  against 

*  Wilson,  C.  J.,  and  Lockwood,  J.,  did  not  sit  in  tliis  case. 
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the  appellees  in  the  circuit  court  of  Jo  Daviess  countj.  The  dec- 
laration is  in  the  usual  form,  alleging  that  the  defendant  in  the 
court  below  detained  one  horse  and  halter,  the  property  of  the  ap- 
pellant. 

The  appellees  pleaded: 

1.  jS^on  detinet,' 

2.  Property  in  themselves; 

3.  Property  in  Henry  T.  Stoffer;  and 

4.  Property  in  Stotfer  and  appellant  jointly,  and  some  other 
special  pleas  which  it  is  unnecessary  here  to  notice. 

Several  issues  were  made  upon  the  pleas,  and  upon  the  trial  of 
the  cause,  after  having  given  evidence  tending  to  prove  property 
in  himself,  the  appellant  offered  to  prove,  for  the  purpose  of  show- 
ing an  unlawful  detention  of  the  property,  by  one  Jackson,  who 
was  in  their  employment,  that  the  appellees  gave  a  general  order 
to  their  hands  before  the  commencement  of  this  suit,  not  to  de- 
liver the  horse  in  controversy  to  the  appellant,  or  to  any  one  on 
his  behalf.  It  had  appeared  from  previous  evidence,  that  appel- 
lees were  keepers  of  a  livery  stable,  and  that,  at  or  before  the  com- 
mencement of  this  suit,  they  had  been  keeping  the  horse  for  the 
appellant.  The  jury  retired  and  returned  the  following  verdict: 
"We,  the  jury,  tind  a  verdict  for  the  defendants,"  Whereupon, 
the  counselfor  the  appellant  requested  the  court  to  direct  the  jury 
to  retire,  and  liud  a  verdict  on  all  the  issues  presented  by  the 
pleadings.  This  was  refused  by  the  court,  and  the  clerk 
[*  345]  was  directed  to  put  the  verdict  in  form,  as  follows:  "We, 
the  jury,  find  the  issues  for  the  defendants."  Upon  this 
verdict  being  presented  to  the  jury,  some  of  them  assented  to  it, 
and  others  stated  to  the  court,  that  they  only  found  for  the  de- 
fendants on  the  first  issue  of  non  detinet.  The  counsel  for  the 
appellant  then  requested  that  the  names  of  the  jurors  might  be 
severally  called,  and  that  they  might  be  severally  inquired  of 
whether  this  last  was  their  verdict.  The  court  denied  this  appli- 
cation, and  rendered  a  judgment  against  the  appellant,  and  award- 
ed a  writ  of  retorno  hahendo.  These  facts  all  distinctly  appear  in 
the  bill  of  exceptions  in  this  case. 

The  principal  assignments  of  error  relied  on  in  this  case  are, 
first,  the  rejection  of  the  evidence  offered  by  the  appellant  to  prove 
the  unlawful  detention  of  the  property;  and,  secondly,  the  refusal 
of  the  court  to  allow  the  appellant  to  poll  the  jury. 

The  decision  of  the  court  was  erroneous  upon  both  points.  It 
was  necessary  for  the  appellant,  in  order  to  maintain  the  issue  on 
his  part,  to  prove  that  he  was  the  owner  of  the  property,  and  that 
the  appellees  unlawfully  detained  it.  If  the  appellees  gave  orders 
to  their  servants  not  to  deliver  the  property  to  appellant,  or  any 
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person  on  bis  behalf,  it  can  not  be  doubted  that  this  fact  tended  to 
prove  a  detention  of  the  property  by  them.  It  is  not  important 
that  physical  force  should  be  used  in  order  to  constitute  this  un- 
lawful detention,  nor  is  a  demand  and  refusal  the  only  evidence 
tliereof.  In  an  action  of  trover,  the  demand  and  refusal  does  not 
constitute  the  conversion.  It  is  only  evidence  of  it.  But  this  is 
not  the  only  evidence  to  prove  a  conversion  in  an  action  of  trover, 
or  an  unlawful  detention  in  an  action  of  replevin.  It  could  scarcely 
be  insisted,  that  if  one  to  whom  a  horse  had  been  loaned,  instead 
of  returning  him  according  to  contract,  should  attempt  to  run  him 
from  the  country,  and  the  hrst  intelligence  received  by  the  owner 
should  be,  that  he  was  actually  absconding  with  his  property,  that 
such  owner  would  be  bound,  before  he  could  properly  procure  a 
writ  of  replevin  upon  which  tok  retake  the  same,  to  follow  and  over- 
take the  wrong  doer  and  demand  his  property.  Most  cir- 
cumstances wliich,  in  the  action  of  trover,  would  tend  to  [*  346] 
prove  a  conversion,  would,  in  replevin,  have  the  same 
tendency  to  prove  an  unlawful  detention.  The  evidence  offered 
M'as  improperly  rejected. 

The  appellant  had  also  an  unquestionable  right  to  inquire  sev- 
erally of  the  jurors,  whether  they  agreed  to  the  verdict  as  amended. 
He  had  that  right  on  the  return  of  the  original  verdict  of  the  jury, 
and  equally  so  when  it  had  been  reduced  to  form,  or  amended  un- 
der tlie  direction  of  the  court.  The  iirst  verdict  rendered  was 
simply  •■'  for  the  defendants."  It  might  have  been  upon  one  or  all 
the  issues.  If,  as  some  of  the  jurors  stated  when  inquired  of  if 
they  assented  to  the  verdict,  it  had  been  found  alone  upon  the  first 
issue  in  the  pleadings,  the  appellees  would  not  have  been  entitled 
to  the  writ  of  retorno  hahendo,  as  awarded  by  the  court.  They 
inade  no  offer  to  prove  any  of  their  pleas.  They  showed  no  title 
to,  or  right  of  possession  in  themselves,  or  any  other  person  to  the 
property.  Upon  what  pretence,  then,  can  it  be  claimed  that  they 
are  entitled  to  its  return.  From  the  evidence  presented,  the  jury 
could  not  have  found  any  except  the  first  issue  for  the  appellees. 
It  is  apparent  that  the  verdict,  when  amended  or  reduced  to  form, 
was  not  the  verdict  of  the  jury.  But  whether  it  was,  or  was  not, 
is  immaterial.  Either  party  had  the  legal  right  to  have  the  jury 
polled  and  ask  them  severally  if  it  was  their  verdict. 

The  judgment  of  the  circuit  court  is  reversed  with  costs,  and  the 
cause  remanded  with  directions  to  the  circuit  court  to  award  a 
venire  facias  de  novo. 

Judgment  reversed. 
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James  M.  Scott  v.  Watman  Crow  et  al. 

Error  to  St.  Clair. 

1.  Practice — appeal  from  claim  allowed  in  probate.  The  proper  mode  of  ap- 
pealing from  a  decision  of  the  probate  justice  in  regard  to  the  allowance  of  a 
claim  against  a  decedent's  estate,  is  by  tendering  a  bill  of  exceptions,  and  enter- 
ing into  bond  within  ninety  days,     (a) 

Joseph  Scott,  administrator  of  the  estate  of  Samuel  Scott,  de- 
ceased, appealed  to  the  circuit  court  of  St.  Clair  county  from  an 
allowance  of  a  claim  by  the  probate  justice  of  that  county,  filed  by 
Crow  &  Tevis  against  said  estate  for  $301.22.  The  claim  was  the 
balance  due  upon  a  note  given  by  one  William  R.  Scott  to  said 
Crow  &  Tevis,  the  date  of  which  note,  and  the  consideration  there- 
of, were  subsequent  to  the  death  of  the  said  Samuel  Scott. 

On  motion  of  Crow  &  Tevis,  at  the  August  term  of  the  St.  Clair 
circuit  court,  1839,  the  Hon.  Sidney  Breese  presiding,  the  appeal 
was  dismissed  because  it  was  not  taken  in  the  same  manner  as  an 
appeal  from  ordinary  justices  of  the  peace, — within  twenty  days. 

A  writ  of  error  was  prosecuted  in  the  name  of  the  present  plain- 
tiff by  leave  of  the  court,  he  being  a  minor  at  the  time  of  the  allow- 
ance of  the  claim  and  interested  in  the  judgment  as  one  of  the 
heirs  of  said  Samuel  Scott. 

L.  Trumbull,  for  the  plaintiff  in  error:  The  decision  of  the  cir- 
cuit court  dismissing  the  appeal  is  assigned  for  error.  The  appeal 
was  taken  by  tendering  a  bill  of  exceptions,  and  filing  bond  in  ninety 
days,  which  was  the  proper  mode  in  this  case.  R.  L.  353;  Scott 
V.  Crow,  4  Scam.  183. 

J.  Gillespie,  for  the  defendants  in  error:  The  court  is  called 
upon  a  second  time  to  adjudicate  upon  what  they  have  already  ad- 
judicated. Scott  V.  Crow,  4  Scam.  183.  The  appeal  should  have 
been  taken  within  twenty  days.     Gibbons  v.  Johnson,  3  Scam. 

61. 
[*  348]       Trumbull,  in  conclusion:     This  court  decided  that  the 
circuit  court,  in  the  case  in  4  Scam.,  erred  in  dismissing 
the  appeal,  and  that  is  the  only  question  now  before  the  court. 

Treat,  J.*  On  the  31st  of  December,  1838,  the  probate  justice 
of  the  peace  of  St.  Clair  county  allowed  certain  claims  against  the 
estate  of  Samuel  Scott,  deceased,  in  favor  of  Crow  &  Tevis. 
Joseph  Scott,  the  administrator,  tendered  a  bill  of  exceptions  to 

*  KoERNER,  J.,  having  been  of  counsel  in  this  cause  in  the  court  below,  did  not 
sit  at  the  hearing  in  this  court.     Wilson,  C.  J.,  did  not  hear  the  argument,  etc. 

(a)  Obsolete.  For  statute  control-  R.  S.  1874,  Administration,  ch.  3,  §§ 
ling  appeals  from  probate  courts  and  68,  134;  S.  and  C.'s  Stats,  pp.  210,  247; 
county  courts  in  probate  matters,  see      Cothran's  Stats.  (1885)  pp.  65,  81. 
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the  decision  of  the  probate  justice,  and  prayed  an  appeal  to  the 
circuit  court,  which  he  perfected  by  the  entering  into  bond  on  the 
23d  of  March,  1839. 

The  circuit  court  on  the  motion  of  Crow  &  Tevis,  dismissed  the 
appeal  because  it  was  not  taken  within  twenty  days  after  the  de- 
cision complained  of  was  made.  That  decision  of  the  circuit  court 
is  now  assigned  for  error  by  the  administrator. 

This  cause  has  already  been  before  this  court,  and  a  decision 
made  on  another  question  presented  in  it.  The  opinion  is  reported 
in  4th  Scammon,  183.  The  court  there  gave  a  general  construc- 
tion of  the  statute  regulating  appeals  from  the  orders  and  judo-- 
ments  of  probate  justices.  Upon  reflection,  we  are  satisfied  of  the 
propriety  of  the  construction  then  given.  According  to  the  opinion 
there  expressed,  the  proper  mode  of  appealing  from  a  decision  of 
the  probate  justice  in  a  case  like  the  present,  is  by  tendering  a  bill 
of  exceptions  and  entering  into  bond  witliin  ninety  days.  That 
course  was  adopted  by  the  administrator,  and  the  circuit  court  erred 
in  dismissing  the  appeal. 

The  judgment  of  the  circuit  court  is  reversed  with  costs,  and  the 
cause  is  remanded  for  further  proceedings. 

Judgment  reversed. 


Edwaed  D.  Tayloe,  impleaded,  etc.  v.  The  People  of  the  State 

OF  Illinois. 


Error  to  La  Salle. 


[*  349] 


1.  Tax  Sale — collector's  return  for.  The  twenty -fifth  section  of  the  "Act 
concerning  the  public  revenue,"  approved  February  26,  1839,  does  not  require 
the  collector  of  taxes  to  state  in  his  return  that  he  is  unable  to  collect  the  taxes 
by  the  seizure  and  sale  of  the  personal  property  of  the  proprietor  of  the  land. 
This  is  taken  for  granted  where  the  report  is  in  the  proper  form.  The  collector 
is  presumed  to  have  done  his  duty,    (a) 

The  record  in  this  case  shows,  that  on  the  29th  day  of  March, 
1844,  the  collector  of  La  Salle  county  returned  to  the  circuit  court 
of  said  county,  certain  lands  and  lots,  as  having  been  assessed  for 


Cases  Citing  Text. 
(a)  Party  seeking  to  recover  in  eject- 
ment under  tax  title  need  not  prove,  in 
addition  to  judgment,  precept,  and 
sheriffs  deed,  that  collector  demanded 
payment  of  tax  and  could  not  make 
it  by  levy  and  sale  of  owner's  personal 
property.  Job  v.  Tebbetts,  5  Gilm.  376, 
382.  Collector's  return  stating  that  tax 
is  unpaid,  and  that  he  can  find  no 
chattels  whereon  to  levy  is  conclusive 


of  facts  stated.  City  of  Ottawa  v.  Macy, 
20  111.  413,  422.  In  proceeding  to  en- 
force  special  assessment,  collector's 
warrant  and  return  thereon  are  con- 
clusive of  facts  stated  therein.  Good- 
rick  V.  City  of  Minonk,  62  111.  121, 
126.  Upon  application  for  judgment 
against  land  for  unpaid  taxes,  col- 
lector's report  of  delinquent  lands 
makes  prima  facie  case.  Durham  v. 
People,  67  111.  411,  4.6. 
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taxes,  for  the  year  18^3,  and  on  whicli  the  taxes  remained  due  and 
unpaid,  which  included  the  several  lots  in  Adams'  addition  to  La 
Salle,  in  the  following  form : 

"Adams'  addition  to  La  Salle." 


Lot. 

Block. 

Valuation. 

Taxes. 

Cents. 

Mills. 

1 

1 

$4 

2 

8 

The  report  embraces,  in  addition  to  the  lands  and  lots,  the  notice 
of  the  intended  application  to  the  court  for  judgment  against  the 
same  for  the  said  taxes,  interest  and  cost  thereon,  and  for  an  order 
to  sell  the  same.  Also,  the  certificate  of  the  proprietors  of  the 
paper  in  which  the  notice  was  published,  of  its  due  publication 
and  no  more. 

At  the  March  term  of  said  court,  1844,  the  Hon,  John  D.  Caton 
presiding,  the  plaintiff  in  error  appeared  and  objected  to  judgment 
against  the  several  lots  in  said  town.  It  appeared  that  the  plain- 
tiff was  the  owner  of  the  said  lots.  At  the  hearing,  the  court 
overruled  the  objection  of  the  plaintiff,  and  rendered  judgment 
against  the  said  lots,  and  made  an  order  for  the  sale  of  the  same, 
to  which  decision  of  the  court  in  overruling  the  objections  of  the 
plaintiff,  the  said  plaintiff  excepted  separately  to  the  decision  of 

the  court  upon  each  of  the  objections. 
[*  350]       The  case  is  brought  into  this  court  by  writ  of  error,  and 
the  following  are  the  errors  assigned: 

1.  It  does  not  appear  that  the  said  court  had  jurisdiction  of 
the  subject  matter,  there  not  being  any  return  or  report  of  the  as- 
sessor before  the  court; 

2.  Because  the  paper  which  purports  to  be  a  report  of  the  col- 
lector, is  insufficient  in  this,  that  it  does  not  appear  that  the  own- 
er or  owners  of  said  town  lots  in  the  "Adams'  addition  to  La  Salle" 
had  no  goods  or  chattels  within  the  county  of  the  said  collector 
(the  county  of  La  Salle),  on  which  the  said  collector  could  levy  for 
the  taxes,  interest  and  cost,  alleged  to  be  due  and  unpaid  on  the 
said  town  lots; 

3.  Because  it  does  not  appear  that  due  notice  had  been  given 
of  said  intended  application  for  judgment  against  the  said  lots  in 
said  "Adams'  addition  to  La  Salle;"  and 

4.  Because  the  said  report,  or  return  of  the  said  collector  is 
insufficient  in  not  being  in  conformity  with  the  requisitions  of  tlie 
statute. 

5.  T.  Logan,  for  the  plaintiff  in  error:  The  point  which  I  in- 
sist on  in  this  case  is,  that  the  collector  did  not  return  "  that  the 
respective  owners  have  no  goods  and  chattels  within  the  county  on 
which  said  collector  could  levy  for  the  taxes,  interest  and  costs," 
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as  is  required  hj  the  25tli  section  of  the  revenue  law  See  reve- 
nue law  of  1838-9,  §  25. 

His  return,  as  will  be  seen,  states  no  such  fact,  although  it  is 
recited  to  do  so  in  the  judgment  of  the  court. 

J.  A.  McDouGALL,  attorney  general,  for  the  defendant  in  error: 
The  court  will  perceive  that  the  revenue  law  of  1838-9,  which  is 
the  one  under  which  this  proceeding  was  had,  provides  a  form  for 
a  return,  and  the  facts  to  be  returned.  It  does  not  require  the  re- 
turn to  state,  that  the  owners  have  no  goods  and  chattels,  etc.  The 
return  made  is  substantially  as  required  by  statute. 

Tkeat,  J.-  In  March,  1844,  the  collector  of  La  Salle  [^-  351] 
county  reported  to  the  circuit  court  a  list  of  land  and  town 
lots,  on  which  the  taxes  were  due  and  unpaid  for  the  year  1843. 
E.  D.  Taylor,  the  proprietor  of  numerous  lots  in  Adams'  addition 
to  the  town  of  La  Salle,  appeared  and  objected  to  the  sale  of  the 
same,  on  the  ground  that  the  collector  did  not  state  in  his  report 
that  the  owner  had  no  goods  and  chattels  within  the  county,  on 
which  he  could  levy  for  the  payment  of  the  taxes.  The  court  over- 
ruled the  objection,  and  entered  judgment  on  the  collector's  re- 
turn. Taylor  excepted  to  the  decision,  and  now  assigns  it  for  error. 
The  seventeenth  section  of  the  "Act  concerning  the  public  reve- 
nue," approved  February  26th,  1839,  requires  the  collector  to  col- 
lect the  taxes  assessed  on  real  estate  by  the  seizure  and  sale  of  the 
personal  property  of  the  owner,  and  by  the  25th  section,  if  the 
taxes  can  not  be  collected  in  this  manner,  lie  is  required  to  return 
the  delinquent  list  to  the  circuit  court  for  judgment.  The  form 
of  the  judgment  prescribed  in  the  twenty-ninth  section  recites, 
that  the  return  of  the  collector  shows  that  the  owners  have  no 
goods  aud  chattels  within  the  county,  on  which  he  can  levy  for  the 
taxes.  The  precise  form  of  the  return  is  given  in  the  twenty-lifth 
section,  and  by  it  the  collector  is  not  required  to  state  that  he  is 
unable  to  collect  the  taxes  by  the  seizure  and  sale  of  the  personal 
property  of  the  proprietor.  This  is  taken  for  granted  where  the 
report  is  made  in  proper  form.  The  collector  is  presumed  to  have 
performed  his  duty.  The  return  in  the  present  case  was  a  sub- 
stantial compliance  with  the  statute,  and  there  was  no  error  in  the 
decision  complained  of. 

The  judgment  of  the  circuit  court  is  affirmed  with  costs. 

Judgment  affirmed. 
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The  President,  Directors  and  Company  of  the  State  Bank  of 

Illinois  v.  Thomas  Stanton. 

Error  to  Madison. 

1.  Practice  ik  chancekt — hill  icithout  equity  on  face — dismiss.  The  State 
bank  recovered  a  judgment  against  S.  as  acceptor  of  a  bill  of  exchange,  S.  hav- 
ing made  no  defence  to  the  suit.  Subsequeutly  S.  filed  a  bill  in  chancery  against 
the  bank,  and  obtained  an  injunction  staying  proceedings  on  the  judgment.  The 
bill  alleged  in  substance  that  S.  was  an  accommodation  acceptor,  and  that  the  bill 
was  fully  paid  and  discharged,  by  the  payment  of  $350  to  the  bank  in  cash  and 
the  giving  of  a  promissory  note  of  the  drawer  of  the  same  bill  of  exchange,  and 
indorsed  by  S.  and  others,  for  the  balance;  that  S.,  until  a  few  days  before  the 
term  at  which  the  judgment  was  recovered,  supposed  that  he  was  sued  as  the  in- 
dorser  of  the  note,  and  having  no  interest  in  the  bill  or  note,  was  unable  to  fur- 
nish his  attorney  with  the  necessary  information  to  make  his  defence,  and  those 
interested  in  the  matter  were  absent  from  the  county ;  and  that  consequently,  he 
was  taken  by  surprise,  and  could  not  make  his  defence  at  that  time.  The  de- 
fendants in  the  bill  appeared,  and  moved  the  court  to  dismiss  the  bill  for  want 
of  equity,  but  the  motion  was  denied.  They  then  filed  a  plea,  setting  up  the  pro- 
ceedings and  judgments  in  the  action  at  law,  in  bar  of  the  bill.  The  cause  was 
then  heard  on  bill  and  plea,  and  a  decree  entered,  perpetually  enjoining  the  col- 
lection of  the  judgment:  Held,  that  the  bill  showed  no  equity  on  its  face,  and 
that  the  court  should  have  dismissed  it  for  that  reason.  («) 

2.  Same — remedy  at  law.  If  a  bill  in  chancery  contain  allegations  which 
show  that  the  complainant  had  a  perfect  remedy  at  law,  and  the  bill  does  not 
show  a  sufficient  excuse  for  not  pursuing  the  remedy,  the  bill  should  be  dis- 
missed for  want  of  equity.  (&) 

3.  A  party,  who  has  "a  good  defence  at  law,  has  not  the  right,  as  a  matter 
of  course,  to  transfer  it  to  equity. 

Bill  in  chancery  for  an  injunction,  in  the  Madison  circuit  court, 
by  the  defendant  in  error,  against  the  plaintiff  in  eiTor,  and  heard 
before  the  Hon.  James  Semple,  at  the  May  term,  1844.  The  in- 
junction, which  liad  been  previously  granted,  was  made  perpetual. 

The  material  allegations  of  the  bill  are  substantially  set  out  in 
the  opinion  of  the  court. 

The  case  was  brought  into  this  court  by  writ  of  error.  There 
being  no  appearance  on  the  part  of  the  defendant  in  error,  the 
case  was  argued  ex  parte  by  S.  T.  Logan,  for  the  plaintiff  in  error, 
who  cited  Abrams  v.  Cainp,  3  Scam.  291,  and  cases  there  cited. 


Cases  Citing  Text. 

(a)  Suit  in  chancery  lies  to  set  aside 
improper  compromise  made  by  trustee, 
although  there  may  be  remedy  also  at 
law.  Morris  v.  Thomas,  17  111.  112, 
114.  Discretionary  power  to  make  set- 
tlements, conferred  by  statute  on  trus- 
tee winding  up  affairs  of  bank,  is  sub- 
ject to  be  controlled  by  court  of  chan- 
cery. Morris  v.  Thomas,  17  111.  112, 
115. 

(b)  Chancery  will  not  enforce  de- 


fense which  by  use  of  diligence  party 
might  have  set  up  at  law.  Hinrichsen 
V.  Van  Winkle,  27  111.  334,  336;  Walk- 
er V.  Kretsinger,  48  111.  502,  505 ; 
Holmes  v.  Stateler,  57  111.  209,  212. 
To  same  effect.  Buntain  v.  Blackburn, 
27  111.  40G ;  Albro  v.  Dayton,  28  111.  325 ; 
Ramsey  v.  Perley,  34  111.  504;  Smith  v. 
Powell,  50  111.  21 ;  Tallman  v.  Becker, 
85  111.  183;  Brown  v.  Luehrs,  95  111. 
195. 
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Tkeat,  J.*  At  the  September  term,  1841,  of  the  Madi-  [-  353J 
son  circuit  court,  the  State  Bank  of  Illinois  recovered  a 
judgment  for  the  sum  of  $4,328.35,  against  Thomas  Stanton,  as 
the  acceptor  of  a  bill  of  exchange,  drawn  bj  James  Moore,  on  the 
24th  of  June,  1837.  In  January,  1842,  Stanton  filed  a  bill  in  chan- 
cery against  the  bank,  and  obtained  an  injunction  staying  proceed- 
ings on  the  judgment.  The  bill  alleged  in  substance^  that  the 
complainant  was  an  accommodation  acceptor  of  the  bill;  that  the 
bill  was  fully  paid  in  January,  1838,  by  the  payment  to  the  bank 
of  S350  in  cash,  and  the  giving  of  the  promissory  note  of  Moore, 
indorsed  by  complainant  and  others,  for  the  balance;  that  the  com- 
plainant, until  a  few  days  before  the  term  at  which  the  judgment 
was  recovered,  supposed  that  he  was  sued  as  the  indorser  of  the 
note,  and  having  no  interest  in  either  the  bill  or  note,  was  unable 
to  furnish  his  attorney  with  the  necessary  information  to  make  his 
defence,  the  drawer  of  the  bill  then  being  dead,  and  the  persons 
interested  in  it  and  the  note  being  absent  from  the  county;  and 
that  in  consequence  thereof,  he  was  taken  by  surprise  on  the  trial, 
and  unable  to  make  his  defence  for  the  want  of  information  and 
testimony. 

The  defendants  appeared  and  moved  the  court  to  dismiss  the  bill 
for  want  of  equity.  The  court  denied  the  motion.  The  defendants 
then  tiled  a  plea,  setting  up  the  proceedings  and  judgment  in  the 
action  at  law  in  bar  of  the  bill.  The  cause  was  then  heard  on  the 
bill  and  plea,  and  a  decree  entered,  perpetually  enjoining  the  col- 
lection of  the  payment.  The  bank  now  prosecutes  a  writ  of  error 
for  the  reversal  of  the  decree. 

It  is  very  clear  that  the  bill  shows  no  equity  on  its  face,  and  the 
court  ought  to  have  sustained  the  motion  made  to  dismiss  it  for 
that  reason.  The  allegations  of  the  bill,  if  true,  showed  that  the 
complainant  had  a  perfect  defence  to  the  action  at  law,  and 
no  sufficient  excuse  is  alleged  for  not  asserting  and  prov-  [*  354J 
ing  it  there.  The  defence  is  purely  a  legal  one.  He  was 
as  fully  aware  of  it  while  the  action  was  pending,  as  after  judg- 
ment was  rendered.  He  had  the  same  means  of  establishing  it 
then,  that  he  has  now.  Instead  of  interposing  it,  he  stood  quietly 
by  and  permitted  the  judgment  to  pass  against  him,  without  an  ef- 
fort to  prevent  it.  The  only  excuse  he  makes  for  this  manifest  in- 
attention to  his  rights,  is  the  absence  of  his  witnesses,  and  the  par- 
ties more  immediately  interested  in  the  subject  matter  of  the  writ. 
This  might  have  been  a  sufficient  cause  for  a  postponement  of  the 
trial,  but  certainly  none  for  the  interposition  of  a  court  of  equity. 
A  party  who  has  a  good  defence  at  law,  has  not  the  right,  as  a 

*  Wilson,  C.  J.,  did  not  sit  in  this  case. 
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matter  of  course,  to  transfer  it  to  equity.  If  this  bill  should  be 
sustained,  the  jurisdiction  of  a  court  of  law  might  be  almost  wholly 
assumed  and  controlled  by  a  court  of  equity.  The  well  defined 
land  marks  separating  the  jurisdiction  of  the  two  tribunals  would 
be  disregarded  and  overthrown.  A  case  can  hardly  be  imagined, 
in  which  as  plausible  a  reason  might  not  be  assigned  for  investing 
a  court  of  equity  with  jurisdiction.  We  do  not  deem  it  necessary 
to  refer  to  the  cases  in  which  equity  will  interfere,  by  granting  re- 
lief against  judgments  at  law,  or  affording  a  party  a  further  oppor- 
tunity of  asserting  a  legal  defence.  It  is  clear  that  this  case  makes 
no  reasonable  approach  towards  them. 

The  decree  of  the  circuit  court  is  reversed  with  costs,  the  in- 
junction dissolved,  and  the  bill  dismissed. 

Decree  reversed. 


Daniel  Wann  et  al.  v.  John  McNulty. 
r*  355]  Error  to  Jo  Daviess. 

1.  Evidence— /oTOier  recovery.  A.  and  three  other  individuals  were  sued  as 
members  of  a  firm  smelting  lead  ore,  known  as  the  "East  Fork  Furnace  Company." 
At  the  first  term,  two  of  them  appeared  and  pleaded  no7i  assumpsit ;  the  remain- 
ing two  were  defaulted.  At  a  subsequent  term,  those  who  had  appeared  and 
pleaded  made  a  motion  to  file  an  additional  plea  of  a  former  recovery  against 
one  of  the  firm  upon  the  same  cause  of  action,  but  the  motion  was  denied.  At 
the  trial,  the  defendants  ofl:ered  in  evidence,  under  the  general  issue, the  record 
of  such  former  recovery,  but  the  court  would  not  permit  it  to  be  read  to  the 
jury.  Held,  that  in  this  action,  the  record  should  have  been  admitted  in  evi- 
dence under  the  general  issue. 

3.  Partnership— ^rm  debt^judgment  against  one-partner.  A  judgment  against 
one  member  of  a  firm,  for  a  debt  due  from  the  firm,  constitutes  a  bar  to  a  recov- 
ery against  the  other  members,     (a) 

3.  Former  recovery— f#cc«  as  evidence  or  by  plea.  The  record  of  a  former 
verdict  and  judgment  has  not  the  same  controlling  influence  when  given  in 
evidence  under  the  general  issue,  as  when  specially  pleaded.  In  the  former 
case,  it  is  but  prima  facie  evidence ;  in  the  latter,  it  is  conclusive,  and  a  com- 
plete bar.  xz.       1  1     r         ■   c    •       ^ 

4.  W-ERQ-ER— contract  in  judgment.     If  a  demand  of  an  inferior  degree  is 

Cases  Citing  Text.  3;  S.  and  C.'s  Stats,  p.  1376;  Cothran's 

(a)    Heki  in  1847  that  release  of  one  Stats.  (1885)   p.  859.     Quoere.     Can  de- 

ioint  promisor  is  i-elease  of  all.     Ben-  cisions  noted  above  be  reconciled  with 

jamin  «.  McConnell,  4  Gilm.  536,  545.  statute  ?     County    court    may    allow 

Held  in  1863   and   prior  thereto,  that  claim  on  joint  and  several  note  against 

judgment  against  one  partner  or  joint  estate,  of  one  maker,  although  judg- 

contractor  bars  recovery  against  other  ment  on  note  as  joint  obligation  has 

partners  or  joint  contractors.     Thomp-  been  rendered  against  other  makers, 

son  V  Emmert,  15  111.  415;  Mitchell  v.  Moore  v.  Rogers,  19  111.  347,  348;  Peo- 

Brewster,  28  111.  163,  167.     By  statute  pie  v.  Harrison,  82  111.  84,  86.   Counter 

in  force  since  1845   joint  obligations  claim  which  has  been  reduced  to  joint 

and  covenants  are  to'be  deemed  joint  judgment  against  plaintiflf 's  assigns 

and  several      R.  S.  1845,  p.  299,  §  8 ;  R.  and  third  person   can   not  be  set   otT. 

S.  1874,  Joint  Rights,  etc.,  ch.  76,  §  Harpstrite  v.  Vasel,  3  Bradw.  121,  134 
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•changed  into  one  of  a  higher  character,  the  former  is  merged  in  the  latter,  upon 
which  the  party  must  alone  rely.  Thus  is  a  simple  contract  debt  merged  in  a 
judgment  or  debt  of  record.  In  tliat  case,  a  cause  of  action  no  longer  subsists 
upon  the  original  demand.  So,  if  a  bond  is  given  on  a  simple  contract  debt,  the 
latter  is  lost  in  the  former,  the  specialty  being  a  higher  security,    {b) 

Assumpsit  in  the  Jo  Daviess  circuit,  brought  by  the  defendant  in 
error  against  the  plaintiffs  in  error,  who  were  sued  as  a  firm,  known 
as  the  "  East  Fork  Furnace  Company."  At  the  first  term, Oc- 
tober term,  1842, — two  of  the  defendants  pleaded  7i07h  assumpsit, 
and  tlie 'remaining  defendants  were  defatilted. 

At  the  October  term,  1845,  the  Hon,  Thomas  C.  Browne  pre- 
siding, the  defendants  who  had  appeared  and  pleaded,  made  a  mo- 
tion for  leave  to  file  an  additional  plea,  alleging  a  former  recovery 
by  the  plaintiff  against  Robert  Shaw,  one  of  the  firm,  in  the  same 
court,  for  the  same  promises  and  undertakings,  judgment  upon 
which  said  recovery  then  remained  in  full  force.  The  motion  was 
everruled  by  the  court. 

The  cause  proceeded  to  a  trial  and  inquest  of  damages, 
during. which  the  defendants  in  court  offered  in  evidence,  [*  356] 
under  the  said  plea  of  7ion  assumpsit,  the  record  and  pro- 
ceedings of  said  former  recovery,  the  same  referred  to  and  set 
forth  in  the  proffered  plea.  The  court  would  not  permit  it  to  be 
read  in  evidence  to  the  jury,  to  which  decision  the  defendants  ex- 
cepted. The  jury  rendered  a  verdict  for  the  plaintiff  for  $2,749.70 
and  costs. 

O.  C.  Pratt,  for  tlie  plaintiff  in  error,  contended  that  evidence 
of  a  former  recovery  may  be  given  under  the  general  issue.  1 
Chitty's  PL  last  ed.  title,  "  General  issue  in  assumpsit;  "  1  Greenl. 
Ev.  title,  "Judgment;"  9  Eng.  Com.  Law  R.  437;  Robertson -y. 
Smith,  18  Johns.  459;  Moale  v.  Hollins,  11  Gill  and  Johns.  11; 
Taylor  v.  Claypool,  5  Blackf.  558;  Cook  v.  Yimont,  6  Monroe, 
284;  Bush's  Heirs  v.  Hampton,  4  Dana,  84;  Young  v.  Rummell, 
2  Hill's  (N.  Y.)  R.  478;  Millers.  Manice,  6  do.  114;  Wood  v. 
Jackson,  8  Wend.  9;  Gardner  v.  Buckbee,  3  Cowen,  125. 

S.  T.  Logan,  for  the  defendant  in  error,  insisted  that  the  plea 
of  former  recovery  should  not  have  been  permitted  to  be  filed 
after  so  great  a  lapse  of  time,  and  contended  that  the  record  of- 
fered in  evidence  did  not  present  sufficient  evidence,  within  itself, 
to  bar  this  suit.  . 

J.  BuTTEEFiELD  concludcd  for  the  plaintiffs  in  error. 

(b)  Although  partner  may  not  have  he  may  bind  them  by  sealed  contract, 
authority  to  bind  his  co-partners  by  which  would  be  valid  if  seal  were  not 
contract,  requiring  seal  to  be  valid,  yet      attached.  Walsh  v.  Lennon,98  111.  27,34 
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Caton,  J.*  The  two  first  errors  assigned  may  be  disposed  of 
with  the  sino-le  remark,  that  the  motions,  the  decisions  of  which 
are  there  assigned  for  error,  were  addressed  to  the  discretion  of  the 
conrt,  and  those  decisions  can  not  be  assigned  for  error.  We  may, 
]iowever,  remark,  that  we  think  that  discretion  was  very  properly 
exercised  in  this  case.  The  first  was  a  motion,  after  issue  had 
been  joined  and  several  terms  liad  intervened,  for  leave  to 
[*  357]  file  an  additional  plea  of  former  recovery  for  the  same 
cause  of  action.  And  the  second  was  a  motion  by  Wann, 
after  a  default  as  to  him  and  the  intervention  of  several  terms,  to 
set  aside  the  default  as  to  him,  and  allow  him  to  plead  his  dis- 
charge as  a  bankrupt,  without  showing  when  he  was  discharged. 

The  next  question  requires  more  serious  consideration.  This 
was  an  action  of  assumpsit.  There  were  four  defendants  below, 
of  whom  Shaw  was  one.  Legate  and  Batty  pleaded  non  assumjj- 
sit,  and  Wann  and  Shaw  w^ere  defaulted.  On  the  trial  of  the 
issue,  the  defendants  offered  to  read  in  evidence  to  the  jury,  the 
record  of  a  judgment  in  the  Jo  Daviess  circuit  court,  rendered  at 
the  October  term,  1841,  against  the  defendant  Shaw,  at  the  suit  of 
McNulty,  for  $2775. 70,  which,  as  was  alleged,  w^as  for  the  same 
cause  of  action  which  was  declared  on  in  this  suit.  The  record 
thus  offered  in  evidence  is  set  out  in  the  bill  of  exceptions.  There 
is  a  special  count  in  the  declaration  upon  an  order  drawn  by  Dan- 
iel Wann  in  favor  of  McNulty,  and  addressed  to  Mr.  Robert  Shaw, 
agent  for  the  East  Fork  Furnace  Company,  for  seventy  thousand 
pounds  of  lead,  and  which  was  accepted  at  thirty  days  by  Robert 
Shaw.  The  declaration  also  contains  the  common  money  counts. 
The  case  shows  that  this  order  w^as  given  for  the  balance  of  the 
lead  loaned  by  the  plaintiff  below  in  the  fall  of  1837,  for  which 
this  suit  is  brought,  and  that  a  recovery  was  had  in  that  suit  upon 
the  order.  The  court  excluded  this  record,  for  which  an  exception 
was  taken.  I  think  there  is  sufiacient  evidence  for  the  consider- 
ation of  the  jury  at  least  going  to  show  that  the  judgment  recov- 
ered by  McNulty  against  Shaw  was  for  the  same  transaction,  for 
which  he  is  now  seeking  to  recover  against  the  defendants  below 
in  this  cause.  Tliere  appears  to  have  been  but  one  lot  of  lead 
loaned  to  Shaw  in  the  fall  of  1837,  for  the  balance  of  which  that 
suit  was  brought  against  Shaw,  and  a  recovery  had.  McJSTulty 
now  insists  that  the  lead  was  loaned  to  the  East  Fork  Furnace 
Company,  composed  of  the  defendants,  of  whom  Shaw  was  the  ac- 
tive partner  or  agent.  It  is  said  that  that  order  did  not  of 
r*  3581  itself  constitute  a  cause  of  action,  and  that,  therefore,  that 
suit  could  not  have  beerr maintained  upon  it.  But  it 
seems  to  us  that  it  is  a  matter  of  no  moment  whether  that  suit 

*  Wilson,  C.  J.,  and  Justices  Young  and  Lockwood  did  not  sit  in  this  case. 
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was  sustained  by  a  sort  of  mutual  acquiescence  upon  that  order,  or 
whether  it  was  used  merely  as  evidence  on  the  money  counts. 
The  proper  inquiry  was,  whether  the  former  suit  was  for  the  same 
cause  of  action,  to  wit,  for  the  balance  due  for  the  lead  loaned,  and 
that  was  the  proper  subject  of  proof.  It  should  then  have  been 
admitted,  if  it  constituted  a  bar 'to  the  action,  and  was  admissible 
under  the  general  issue.  If  a  demand  of  an  inferior  degree  is 
changed  into  one  of  a  higher  character,  the  former  is  merged  in  the 
latter,  upon  which  the  party  must  alone  rely.  Thus  is  a  simple 
contract  debt  merged  in  a  judgment  or  debt  of  record.  In  that 
case,  a  cause  of  action  no  longer  subsists  upon  the  original  de- 
mand. Tlie  party  lias  a  higher  security  in  his  judgment.  So,  if 
a  bond  is  given  for  a  simple  contract  debt,  the  latter  is  lost  in  the 
former,  the  specialty  being  of  a  higher  security. 

In  the  case  of  Sheehy  v.  Mandemlle  (&  Jamesson,  6  Cranch,  253, 
the  precise  question  which  we  are  now  considering  came  before 
the  Supreme  court  of  the  United  States.  Jamesson  had  given  a 
note  in  his  own  name  for  a  partnership  debt  of  himself  and  Man- 
deville,  upon  which  a  suit  liad  been  brought  and  a  judgment  re- 
covered against  him  alone.  Subsequently,  it  was  discovered  that 
Mandeville  was  a  secret  partner,  and  a  suit  was  instituted  against 
both  for  the  same  debt,  and  Mandeville  pleaded  the  former  judg- 
ment against  Jamesson  in  bar  of  the  suit.  The  court  held  that 
this  constituted  no  defence,  and  sustained  a  demurrer  to  the  plea. 

Afterwards,  the  same  question  came  before  the  Supreme  court 
of  New  York  in  the  case  of  Robertson  v.  Smith,  18  Johns.  459, 
where  the  subject  is  carefully  examined  by  Chief  Justice  Spencer, 
and  the  case  of  Sheehy  v.  Mandemlle,  is  reviewed  and  held  not  to 
be  good  law.  He  holds,  that,  as  in  actions  of  assumpsit  it  is  nec- 
essary to  prove  a  joint  liability  against  all  of  the  defendants,  where 
the  demand  has  been  reduced  to  a  judgment  against  a  part  of  the 
defendants,  as  to  whom  it  is  merged  in  the  judgment  and  < 

gone,  the  action  can  not  be  maintained  as  against  any,  ['^  359] 
because  it  can  not  be  against  all,  there  remaining  no  sub- 
sisting joint  liability.  But  it  is  not  in  New  York  alone  that  the 
case  in  6  Cranch  has  been  overruled.  It  has  shared  the  same  fate 
in  all  of  the  State  courts  wherever  the  question  has  arisen,  so  far  as 
I  have  been  able  to  discover.  The  same  rule  was  adopted  in  Ward 
y.  Johnson,  15  Mass.  148;  IIoaleY.Holhns,  11  Gill.  &  Johns.  11; 
Taylor  v.  Clay  pool,  5  Blackf.  558.  In  all  of  these  cases,  the  ques- 
tions were  precisely  identical  with  the  one  before  us,  and  in  most 
if  not  all  the  case  in  6  Cranch  was  expressly  referred  to  and  over- 
ruled. 

Notwithstanding  the  respect  which  we  may  feel  for  the  opinions 
of  the  Supreme  court  of  the   United  States,  we  are  well  satisfied 
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that  the  rule  adopted  by  the  several  State  courts  is  more  consist- 
ent with  the  principles  of  law,  and  supported  by  better  reason. 
There  is  such  a  manifest  impropriety  in  allowing  the  party  to 
have  two  judgments  in  full  force  against  the  same  defendants  for 
the  same  cause  of  action,  that  we  can  not  reconcile  it  to  our  notions 
of  a  correct  administration  of  jusfice.  If  a  party  proceed  to  judg- 
ment against  one  of  the  partners,  he  must  be  held  to  his  election. 
We  are  clearly  of  opinion,  that  a  judgnient  against  Shaw  for  the 
balance  of  the  lead  loaned  to  the  East  Fork  Furnace  Company, 
(if  in  truth  the  lead  was  loaned  to  that  company),  constitutes  a 
bar  to  a  recovery  against  the  other  members  of  the  firm  which 
that  company  composed.  And  we  are  equally  clear  that  that 
judgment  ought  to  have  been  given  in  evidence  under  the  general 
issue,  this  being  an  action  of  assmnpsit.  Such  is  the  well  settled 
law,  both  in  England  and  the  United  States,  and  indeed  was  sub- 
stantially admitted  on  the  argument  by  the  counsel  for  the  de- 
fendant in  error. 

In  Cook  V.  Vi?nont,  6  Monroe,  284,  and  Zampton  v.  Jones,  5  do. 
236,  it  was  held,  that  a  former  recovery  for  the  same  cause  of  ac- 
tion may  be  given  in  evidence  in  an  action  of  assu7npsit  under 
the  general  issue  in  bar  of  the  action;  and  so  the  court  of  errors 
of  New  York  in  the  case  of  Miller  v.  Manice,  6  Hill,  124.  The 
chancellor  says:  "Again,  it  seems  to  be  pretty  well  settled 
[*  360]  in  actions  of  assumpsit,  M^here  any  thing  which  shows 
that  the  plaintiff  has  no  subsisting  cause  of  action,  it  may 
be  given  in  evidence  under  the  general  issue.  A  former  verdict 
and  judgment  may  be  given  in  evidence  without  being  pleaded." 

It  is  so  decided  in  Young  v.  Black,  7  Cranch.  565,  and  Young 
V,  Bumwell,  2  Hill,  480,  and  numerous  other  cases  to  which  it  is 
unnecessary  to  refer. 

The  former  verdict  and  Judgment,  however,  has  not  the  same 
controlling  influence  in  the  case,  when  given  in  evidence  under 
the  plea  of  non  assumpsit,  as  when  specially  pleaded.  In  the 
former  case,  it  is  hni  prima  facie  evidence;  in  the  latter,  it  is  con- 
clusive, and  a  complete  bar.  6  Hill,  125.  The  court,  then,  im- 
properly excluded  the  record  and  judgment  in  the  former  suit. 

It  is  unnecessary  to  look  through  the  evidence,  as  reported  in 
the  bill  of  exceptions,  to  see  whether  anew  trial  should  have  been 
granted  or  not.  The  judgment  must  be  reversed,  with  costs,  and 
the  cause  remanded,  and  a  venire  de  novo  awarded. 

Judgment  reversed. 
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James  MrEPHT  v.  Alexander  Summerville. 

Error  to  Edgar. 

1.  Debt — on  hail  hand,  necessary  averments  of  declaration.  In  an  action  of 
debt  upon  a  bail  bond,  the  declaration  should  contain  certain  and  distinct  aver- 
ments that  a  judgment  was  rendered  against  the  principal,  and  that  a  ca.  sa.,  had 
been  issued  thereon,  and  returned  ''non  est  inventns.'" 

2.  Same — breach  the  gist  of  action.  The  penalty  in  a  bail  bond  is  not  the 
cause  of  action,  nor  the  true  amountof  recovery.  The  breach  of  the  condition  is 
the  gist  of  the  action  upon  the  bond,  and  the  damages  occasioned  by  it  are  the 
true  recovery. 

3.  Pleading — rule  of  certainty.  Certainty  is  one  of  the  common,  general 
rules  of  pleading,  and  it  requires,  in  setting  forth  the  cause  of  action,  that  every 
fact,  without  whicii  there  would  appear  to  be  no  cause,  or  an  incomplete  ground 
of  action,  should  be  distinctly  averred,  and  in  a  traversable  form. 

Debt  upon  a  bail  bond,  in  the  Edgar  circuit  court,  brought  by 
the  defendant  in  error  against  the  plaintiff  in  error.  The  cause 
■vvas  heard  before  the  Hon.  Samuel  H.  Treat,  at  the  May 
term,  1845,  upon  a  demurrer  to  the  declaration.  The  de-  [*  361] 
murrer  was  overruled,  and  judgment  rendered  in  favor  of 
the  plaintiff"  for  $250,  the  penalty  of  the  bond,  to  be  discharged  on 
payment  of  §150.62^. 

A.  Lincoln,  for  the  plaintiff  in  error.  The  plaintiff  in  error  in- 
sists, that  the  demurrer  ought  to  have  been  sustained,  because 

1.  The  declaration  does  not  show  with  certainty  that  any  judg- 
ment was  rendered  against  the  principal.     See  Gould's  PI.  part 

IV,  §  26;  2  Chitty's  PI.  472; 

2.  The  declaration  states  principal's  failure  to  pay,  and  failure 
to  surrender,  in  the  alternative;  and 

8.  The  declaration  does  not  show  that  any  ca.  sa.  ever  issued 
for  the  principal.     See  Gould's  PL  part  lY,  §  §  12,  13;  Kev.  Stat. 

83,  §  s: 

S.  T.  Logan,  for  the  defendant  in  error,  commented  on  the 
authorities  cited  by  plaintiff's  counsel,  and  cited  the  following 
authorities,  to  wit:     Crawford  v.  Bcall's  Adm'r,  3  Bibb,  472;  Baker 

V.  Harrison,  5  Littell,  59;  Ross  v.  Ellis,  6  J.  J.  Marsh.,  91;  Pear- 
sail  V.  Lawrence,  8  Johns.  514;  and  the  cases  referred  to  in  1  U. 
S.  Dig.  354,  §  §  172,  173. 

Scates,  J.*  Debt  upon  a  bail  bond.  A  demurrer  to  the  declara- 
tion was  overruled,  and  is  assiijned  for  error. 

The  plaintiff  in  error  relies  upon  three  exceptions  taken  to  the 
sufficiency  of  the  declaration. 

First,  that  the  declaration  does  not  show  with  certainty,  that  any 
judgment  was  ever  rendered  against  the  principal; 

*WiLSON,  C.  J.,  and  Browne,  J.,  did  not  sit  in  this  case. 
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Second,  the  declaration  states  principal's  failure  to  pay  and  fail- 
ure to  surrender,  in  the  alternative; 

Third,  the  declaration  does  not  show  that  any  capias  ad  satis- 
faciendum ever  issued  for  the  principal. 

I  need  not  set  out  the  whole  declaration,  which  is  in  theus- 
[*  362]  iial  form,  but  only  that  part  which  relates  to  these  objections, 
and  the  breaches.  The  declaration  avers  that  the  plaintiff 
has  not  paid  and  satislied  the  said  costs  and  condemnation  money, 
which  was  rendered  against  the  said  John  S.  Sloan,  the  principal 
and  defendant  in  the  suit,  nor  did  the  said  defendant  below,  sur- 
render the  body  of  the  said  Sloan  in  execution,  although  the  said 
Sloan  did  wholly  fail  to  pay  and  satisfy  the  said  costs  and  con- 
demnation money,  or  to  surrender  himself  in  execution,  when  such 
surrender  was  required  in  the  condition  of  the  said  writing  obliga- 
tory contained,  according  to  the  exigency  of  said  writ,  but  therein 
wholly  failed  and  made  default,  whereby  the  said  writing  obliga- 
tory became  forfeited.  This  is  all  the  declaration  that  has  any  re- 
lation to  the  subject  of  these  objections  taken  upon  the  demurrer. 

Certainty  is  one  of  the  common,  general  rules  of  pleading,  and 
it  requires,  in  setting  forth  the  cause  of  action,  that  every  fact^ 
without  which  there  would  appear  to  be  no  cause,  or  an  incomplete 
ground  of  action,  should  be  distinctlv  averred,  and  in  a  traversable 
form.  Gould's  PI.  175,  §  §  12,  13;  lb.  181,  §  §  25-6.  Has  this 
been  done?  The  penalty  in  the  bond  is  not  the  cause  of  action, 
nor  the  true  amount  of  recovery.  The  breach  of  the  condition  is 
the  gist  of  this  action,  and  the  damages  occasioned  by  it,  are  the 
true  recovery.  The  breach  may  be,  by  failure  to  pay  the  con- 
demnation money  and  costs,  or  to  surrender  the  principal,  when  by 
law  such  surrender  is  required.  Now,  these  are  facts^  and  neces- 
sary to  be  averred,  and  are  traversable.  Without  a  judgment,  the 
condition  could  not  be  broken;  it  is  a  matter  of  fact,  and  should  be 
averred.  So  are  the  precedents.  2  Chit.  PI.  472.  There  is  Ao 
averment  in  this  declaration  that  plaintiff  below  ever  recovered 
any  judgment;  the  averment  is  a  distinct  fact,  but  it  is  only  averred 
that  he  failed  to  pay  and  satisfy  the  costs  and  condemnation  mon- 
ey. This  averment  is  also  necessary,  but  will  not  dispense  with, 
or  include  the  other,  that  he  recovered  it.  It  is  as  necessary  to  aver 
a  recovery  in  the  suit  in  which  the  bail  was  given  to  show  a  breach 
of  the  condition,  as  it  is  in  an  action  of  debt  upon  the  judg- 
[*  363]  ment.  Noone  would  contend  that  an  averment  of  non-pay- 
ment in  the  latter  would  be  sufficient,  without  the  recovery, 

I  think  the  second  objection  not  well  taken,  for  although  the 
averment  is  inartificially  drawn,  yet,  it  is  certain  enough  that  he 
did  neither  pay  nor  surrender  himself. 

The  last  objection  is  the  want  of  an  averment  that  a  capias  is- 

286 


1845.]  Murphy  v.  Summerville.  364 


Opinion  of  tlie  Court. 


sued,  requiring  the  surrender  of  the  body  of  the  defendant.  It  is 
true,  the  Englisli  precedents  do  not  contain  this  averment.  In 
Craicford  v.  BeaWs  Adm'r,  3  Bibb,  472,  it  was  held  to  be  un- 
necessary to  aver  it,  but  it  might  come  up  by  M^ay  of  defence.  The 
same  decision  was  made  in  Boss  v.  Ellis,  6  J.  J.  Marsh.  91.  So 
it  appears  to  have  been  held  in  2  Hayw.  15;  4  Hawks,  98;  and  the 
omission  to  issue  it  must  be  excepted  to  by  special  plea  4  Dev 
475;  see  1  U.  S.  Dig.  854,  §  §  172,  173.  It  has  been  held  in  3 
Johns.  514,  that  the  return  of  a  capias,  "  non  est  inventus,'"  is  in- 
dispensable before  an  action  can  be  brought,  although  it  need  not 
be  so  averred  in  the  declaration. 

These  authorities  would  be  sufficient,  if  it  were  not  for  our  con- 
stitution, which  declares,  that  "  no  person  shall  be  imprisoned  for 
debt,  unless  upon  refusal  to  deliver  up  his  estate  for  the  beneht  of 
his  creditors,  in  such  manner  as  shall  be  T)rescribed  bv  law.  or  in 
cases  where  there  is  strong  presumption  of  fraud."  Art.  8,  S  15. 
The  law  has  prescribed  how  that  imprisonment  shall  commence,  by 
requiring  the  creditor  to  make  affidavit  before  a  justice  of  the  peace, 
that  the  debtor  refuses  to  surrender  his  estate,  lands,  tenements, 
goods  or  chattels,  and  upon  tiling  this  with  the  clerk,  or  justice, 
where  the  judgment  may  be,  a  cajnas  may  issue.  Rev.  Stat.  282, 
§  1.  We  do  not  think  it  necessary  that  all  these  preparatory  steps ' 
should  be  averred,  to  show  that  the  capias  might  properly  issue. 
But  under  a  constitution  so  jealous  of  the  liberty  of  the  citizen,  we 
are  of  opinion  that  the  plaintiff  ought  to  aver  the  fact,  and  take 
upon  himself  the  burden  of  proving  that  the  principal  was  liable 
to  be  deprived  of  his  liberty,  and  be  imprisoned,  before  he  can  show 
a  cause  of  action  in  his  non-surrender.  In  this,  we  diifer  with  the 
high  authority  cited.  I  am  not  aware  that  those  States 
Ijave  a  similar  constitutional  provision.  But  I  believe  the  T*  3641 
statute  of  New  York  in  relation  to  the  bail  bond  is  very 
similar  to  our  own  in  relation  to  the  return  of  the  capias. 

We  are  of  opinion,  that  the  declaration  is  defective  for  want  of 
the  two  averments — of  a  recovery,  and  the  issuing  capias  and  re- 
turn of  "  non  est  inventus?'' 

The  judgment  below  will  be  reversed  with  costs,  and  the  cause 
remanded,  with  leave  to  the  plaintiff  below  to  amend  his  declara- 
tion. 

Judgment  reversed. 
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Joel  Tkailok  v.  Leeoy  L.  Hill. 

Error  to  Sangamon. 

1.  Specific  performance — o)ily  on  satisfactory  proof.  If,  in  a  bill  in  chan- 
cery for  a  specific  performance,  the  parties  do  not  furnish  any  evidence,  except 
suet  as  would  have  the  strongest  tendency  to  involve  the  whole  transaction  in 
doubt  and  inextricable  confusion,  courts  have  not  the  power  to  aft'ord  relief  to 
the  complainant.  Especially  they  ought  not  to  be  inclined  to  favor  his  preten- 
sions, when,  from  his  own  showing  and  upon  the  face  of  the  proceedings,  if  he 
had  justice  on  his  side,  his  right  might  have  been  substantiated  by  incontroverti- 
ble proof,  (a) 

Bill  in  equity  for  a  specific  performance,  etc.,  filed  by  the  plain- 
tiif  in  error  against  the  defendant  in  error,  and  heard  before  the 
Hon.  Samuel  H.  Treat,  at  the  March  terra,  1845.  Such  proceed- 
ings were  had  as  led  to  a  dismissal  of  the  bill.  A  history  of  the 
proceedings  will  be  found  in  the  opinion  of  the  court. 

S.  W.  RoBBiNS,  for  the  plaintifl:' in  error,  cited  Kelly's  Heirs  v. 
Bradford,  3  Bibb,  317;  Shackelford  v.  Handley's  Ex'rs,  1  A.  K. 
Marsh.  500;  McFerron  v.  Taylor,  1  Peters'  Cond.  R.  525;  Rose- 
velt  V.  Fulton,  2  Cowen,  133;  Hunt  v.  Rousmaniere's  Adm'r,  1 
Peters,  14;  Allen  v.  Hammond,  11  do.  70;  Hynes'  Rep's  v.  Camp- 
bell, 6  Monroe,  290;  Taylor  v.  Porter,  1  Dana,  422;  Hole- 
rs 365]  man  v.  Coleman,  1  A.  Iv.  Marsh.  296;  Calmes -y.  Buck, 
4  Bibb,  453;    Fleming  v.  Harrison's  Devisees,  2  do.  171. 

S.  T.  Logan  and  A.  Lincoln,  for  the  defendant  in  error,  cited 
Burnett  v.  Robinson,  2  Littell,  71,  and  contended  that  the  com- 
plainant had  brought  no  evidence  to  sustain  his  allegations  in  the  bill. 

PuKPLE,  J.*  The  complainant  filed  his  bill  in  the  circuit  court 
of  Sangamon  county,  alleging  that  on  the  eighth  day  of  JN'ovember, 
1840,  Hill  made  and  executed  to  him  the  following  bond  or  agree- 
ment' 

"  November  18,  1840. 

Know  all  men  by  these  presents,  that  we,  Leroy  L.  Hill,  bind 
ourselves  to  make  to  Joel  Trailor  a  good  and  lawful  deed  to  sixty 
acres  of  land,  lying  in  Christian  county,  Illinois,  on  the  waters  of 
Bear  creek,  containing,  it  being  supposed,  in  the  sixteenth  section, 
being  in  the  south  east  quarter  of  the  north 
west  quarter,  and  the  east  half  of  the  south  west 
quarter  of  the  north  west  quarter  sixteen,  in 
townsljip  twelve,  and  range  three,  which  is  in- 
tended to  be  the  black  mark,  sixty  acres,  not 
being  confident  of  the  numbers,  we  bind  our- 
selves, our  heirs,  administrators,  etc.,  to  make    \ 

*  Wilson,  C.  J.,  did  not  sit  in  this  case. 


^ 

Case  Citing  Text. 
(a)    Burden  of  proving  all  materia 


allegations  in  bill  is  on  complainant. 
Walker  v.  Douglas,  70  111.  445,  450. 
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the  deed  as  above  named,  in  twelve  months  from  the  above  date. 

Given  under  my  hand  the  day  and  date. 

Leroy  L.  Hill;" 
that  there  was  a  mistake  in  the  description  of  the  land  intended  to 
be  conveyed;  that  it  was  not  the  intention  of  the  parties  to  de- 
scribe the  land  represented  by  the  black  lines  in  the  plat,  being  the 
south  east  quarter  of  the  north  west  quarter  and  south  half  north 
east  quarter  of  the  north  west  quarter  section  16,  12  north,  3  west; 
that  Hill  failed  to  make  the  conveyance  according  to  the  conditions 
of  the  bond ;  that  the  amount  of  the  purchase  money  was 
8300;  that  $200  had  been  paid  before  date  of  the  bond  in  [*  366] 
property  and  cash,  and  that  for  the  residue,  Trailor  was 
to  give  his  note  to  N.  M.  Vandever,  school  commissioner  of  Chris- 
tian county,  with  security,  as  soon  as  Hill  had  made  the  deed;  that 
he  is  still  willing  to  take  the  deed,  and  comply  with  the  contract 
on  his  part;  but  that  Hill  has  no  title  to  the  land,  and  is  unable 
to  make  one.  He  prays  for  a  specific  performance  of  the  contract, 
or  a  recision  of  the  same,  and  for  a  decree  for  a  repayment  to  him 
of  the  purchase  money  advanced.  The  bill  was  afterwards  amended 
by  specifying  the  property  alleged  to  have  been  paid  towards  the 
purchase  money  of  the  land. 

Tiie  answer  of  Hill  admits  the  execution  of  the  contract  set  out; 
denies  that  the  consideration  was  $3U0;  alleges  that  he  had  bought 
of  the  school  commissioner  sixty  acres  of  land  at  the  price  of  $100, 
for  which  he  had  given  his  note,  which  remained  unpaid;  that 
Trailor  agreed  to  take  this  land  off  his  hands  at  the  same  price, 
and  substitute  his,  Trailor's,  note  in  the  ])lace  of  defendant's  given 
for  the  land;  denies  that  Trailor  ever  paid  him  any  thing  towards 
the  purchase,  and  charges  that  he  never  gave  his  note  to  the  school 
commissioner  according  to  the  contract;  and  admits  that  the  land 
intended  to  be  sold,  is  misdescribed  in  the  contract,  and  alleges 
that  it  is  equally  so  in  complainant's  bill,  and  that  the  true  de- 
scription of  said  land  is  sixty  acres  east  three-quarters  of  north 
iialf  of  the  south  west  quarter  section  16,  12  north,  3  west;  that 
the  defendant's  note  is  still  in  the  hands  of  the  school  commissioner, 
and  that  since  said  contract,  he  has  continued  to  pay  the  interest 
on  the  same.  He  admits  that  he  received  some  property  from  the 
complainant,  but  denies  that  it  was  received  in  payment  for  this 
land,  and  says  it  was  taken  in  payment  for  rails  sold  to  complain- 
ant. He  denies  the  price  charged  for  the  property,  and  alleges 
that  he  took  it  in  a  lumping  way;  that  there  had  previously  been 
tnuch  deal  between  them ;  that  on  the  day  the  land  was  sold,  they 
had  had  a  final  settlement;  that  he  was  mistaken  about  having 
bought  the  land  of  school  commissioner  of  Christian  county;  that 
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[■'^3671  lie  and  Silas  P.  Hill  bought  it  of  the  school  commis- 
sioner of  MontD-omerv  county  before  Christian  county 
was  set  oil  and  estal)lished,  and  exhibits  a  perfect  title  in  Paulina 
S,  Hill  to  this  land  on  the  thirty-first  day  of  May,  18i2,  and 
tenders  her  deed  to  complainants. 

There  are  some  other  statements  contained  in  the  bill,  and  an- 
swers, but  they  are  not  deemed  material.  There  is  but  little  eyi- 
dence  in  the  case  of  a  satisfactory  or  certain  character. 

The  complainant  proved  by  M.  Petty,  that  he  was  at  Hill's  house 
in  the  spring  of  184:2;  that  Hill  spoke  about  the  sixty  acres  of 
land  he  had  sold  to  Trailor;  also  of  their  settlement,  and  said  that 
Trailor  had  taken  in  a  note  of  $53.50,  that  he,  Trailor,  had  given 
in  part  payment;  that  Ti'ailor  was  to  pay  §100  to  the  school  com- 
missioner; that  he  had  received  some  property  from  Trailor,  and 
that  Trailor  had  sued  him  for  it;  that  he  had  received  it  at  a  high 
price  towards  the  land,  and  witness'  impression  was,  that  Plill  said 
he  had  received  $200  in  property,  including  the  $53  note,  and  he 
was  willing  to  make  Trailor  a  deed  as  soon  as  he  paid  the  school 
commissioner. 

And  by  Thomas  Trailor,  that  complainant  bought  of  Hill  sixty 
acres  of  land  at  $5  per  acre;  that  witness  heard  the  bargain;  that 
complainant  paid  Hill  towards  the  land  one  mare  at  $80,  one  horse 
at  $53,  and  three  calves  at  $3  each.  Witness  did  not  know  what 
land  it  was. 

And  by  Samuel  W.  Crothers,  that  he  understood  from  the  par- 
ties that  the  price  agreed  to  be  paid  for  the  land  was  $5  per  acre; 
this  price  included  rails  to  enclose  and  fence  the  land;  that  $200 
was  to  be  paid  to  Hill,  and  $100  to  the  school  commissioner;  that 
Trailor  had  paid  Hill  his  $200,  and  that  the  land  was  situated  on 
Bear  creek;  that  rails  were  hauled  out  upon  the  land,  but  not  put 
up;  that  Hill  owned  another  portion  of  the  same  tract  adjoining 
the  land  sold  to  Trailor,  and  that  both  tracts  were  to  be  enclosed 
in  a  common  fence.  Witness  understood  from  Hill  that  he  had 
received  of  Trailor  two  horses  toward  the  land  and  the  privilege 
of  rails  to  fence  it;  that  the  land  sold  lay  due  west  of  land  Silas 
Hill  then  lived  on;  that  the  $53  note  was  given  for  a 
[*  368]  timber  tract  of  land  of  eleven  and  a  half  acres,  which 
Hill  deeded  to  Trailor's  son  after  settlement;  that  the 
bond  was  actually  signed  on  the  twenty-fourth  day  of  November, 
1840. 

The  defendant  proved  by  Elizabeth  Hailey  that  Trailor  told  her 
he  was  to  pay  for  the  rails  in  property;  that  both  parties  said 
Trailor  was  to  take  the  land  and  pay  the  school  commissioner,  and 
release  Hill  from  any  further  liability  so  far  as  the  cost  of  the  school 
land  which  Trailor  had  bought. 
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And  bj  Paulina  T.  Hill,  that  in  1839,  or  1840,  Trailer  stated  in 
her  presence,  that  he  was  to  give  the  same  for  the  land  which  he 
had  bought  of  Hill  that  Hill  was  to  give,  and  pay  the  same  to  the 
school  commissioner  and  release  Hill. 

And  also  by  William  Hatchett,  that,  as  well  as  he  could  recol- 
lect, about  the  fall  of  1839,  he  had  some  conversation  with  Trailor 
about  Hill's  breaking;  that  Trailor  stated  he  did  not  care;  that  he 
was  to  give  the  same  that  Hill  gave  for  the  land,  and  that  he  could 
hold  it  by  paying  the  interest  to  the  school  commissioner. 

This  was  all  the  evidence  which  was  material,  as  tending  to  prove 
the  issues.  The  court  decreed  that  complainant  pay  to  the  master 
in  chancery  $100  by  the  next  term  of  the  court  after  the  trial  be- 
low, and  that  upon  such  payment  being  made,  the  deed  on  file  from 
Paulina  T.  Hill  to  complainant,  be  delivered  to  hirn;  in  the  mean 
time,  that  the  master  in  chancery  examine  and  report  whether  there 
were  any  liens  or  incumbrances  against  the  land  described  in  said 
deed.  At  the  next  term,  the  master  reported  that  no  such  liens 
or  incumbrances  existed,  and  the  complainant  failing  to  pay  the 
money,  the  complainant's  bill  was  dismissed. 

This  decision  ar^d  decree  of  the  court  below  is  now  assigned  for 
error. 

The  court  is  of  opinion,  that  the  allegations  of  the  complainant's 
bill  are  not  sustained  by  the  evidence.  The  complainant  avers 
that  the  defendant  bound  himself  to  convey  to  him  certain  real  es- 
tate, and  sets  out  the  contract  signed  by  defendant;  alleges  that 
the  land  therein  described  is  not  the  land  designed  to  be 
conveyed;  that  the  land  intended  is  that  designated  by  the  [*  369] 
black  lines  upon  the  plat  attached  to  the  agreement.  In- 
dependent of  this,  there  is  no  proof  M^hatever  as  to  the  location  of 
tJie  land,  except  that  it  is  in  the  sixteenth  section,  twelve  north, 
three  west.  But  it  is  insisted,  that  this  plat  being  a  portion  of  the 
contract  between  the  parties,  and  being  by  them  referred  to,  identi- 
ties the  bond  with  sufficient  certainty.  There  is  some  force  in  this 
argument,  and  it  would  be  entitled  to  much  considei'ation,  if  the 
court  could  be  assured  which  porti.  in  of  the  map  or  plat  the  parties 
treated  as  north  and  south  at  the  time  they  made  the  contract.  It 
is  urged  by  the  complainant's  counsel,  that  inasmuch  as  all  scientific 
men  make  the  top  of  a  map  north,  that  we  are  therefore  bound  to 
infer  that  the  parties,  in  this  instance,  have  been  guided  by  the 
lights  of  science.  A  bare  glance  at  the  contract  itself,  it  seems  to 
jne,  would  sufficiently  prove,  without  the  aid  of  experience  in  mat- 
ters of  the  sort,  that  this  would  be  a  somewhat  strained,  and  by  no 
means  a  safe  interpretation.  If  the  parties  possessed  sufficient 
knowledge  and  intelligence  to  make  a  perfect  plat  of  the  sixteenth 
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section,  and  did  so,  treating  the  top  thereof  as  north,  it  is  difficult 
to  understand  why  they  could  not  describe  the  land 
correctly  in  the  contract.     If  the  parties  correctly 
understood  the  subject,  and  treated  the  top  of  this 
i)lat  as  north,  then  there  can  be  but  little,  if  any 

ubt  that  Hill  agreed  to  convey  the  land,  which 
.railor  claims  he  purchased,  as  thus: 

But  if  we  consider  the  right  hand  side  of  this  plat 
as  north,  it  is  equally  apparent  that  the  land  which 
Hill  alleges  that  he  and  Silas  Hill  had  contracted 
to  purchase  of  the  school  commissioner,  was  the 
land  intended  to  have  been  described  in  the  con- 
tract, as  thus: 

Placing  the  plat  in  this  position,  the  black  lines 
indicate  the  land  which  defendant  contends  he 
contracted  to  convey,  which  is  the  same  land  which 
r*  R7m  ^^^  afterwards  conveyed  to  Silas  Hill  by  the  governor  of 
^  -"   the  State  under  the  purchase  from  the  school  commission- 

er. There  is  some  evidence  that  Hill  owned  other  land  adjoining 
the  land  contracted  to  be  conveyed,  which,  of  course,  must  have 
been  purchased  by  him  from  the  school  commissioner,  but  neither 
of  the  parties  contend  that  this  other  land  was  that  which  was 
designated  to  have  been  described  by  the  contract. 

In  what  portion  of  the  tract  this  land  was  situated  nowhere  by 
the  evidence  appears,  except  this  far;  that  one  witness  testifies, 
that  this  other  land  and  the  land  contracted  to  be  conveyed  to 
Trailer  were  to  have  been  enclosed  in  the  same  fence.  With  this 
exception,  it  is  not  shown  that  Hill  had  any  more  lands  which  he 
had  purchased  of  the  school  commissioner. 

On  the  part  of  Hill,  the  evidence  strongly  tends  to  prove  that 
the  land  he  intended  to  sell  Trailor  was  land  which  he  had  pur- 
chased of  the  school  commissioner,  or  contracted  to  purchase,  and 
for  which  he  had  given  his  note,  which  Trailor  agreed  to  take  up 
and  substitute  his  own  therefor. 

Hill,  in  his  answer,  admits  that  the  land  was  mis-described  in 
the  contract,  but  he  expressly  denies  that  it  is  properly  described 
in  the  complainant's  bill,  and  upon  this  issue  the  complainant  rests 
his  case  upon  his  allegations  and  his  plat  annexed.  These  are  too 
uncertain  for  his  purpose.  If  his  case  had  truly  been  a  merito- 
rious one,  it  would  have  been  most  easy  for  him  to  have  established 
it  beyond  a  doubt. 

Rails  were  hauled  out  upon  the  tract,  which  was  the  subject  of 
the  contract;  and  one  witness  testified,  that  the  land  sold  lay  di- 
rectly west  of  where  Silas  Hill  then  lived.  By  showing  where 
these  rails  were  hauled,  or  upon  what  land  Silas  Hill  resided,  it 
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could  have  been  readily  and  certainly  ascertained  for  what  particu- 
lar tract  the  parties  had  negotiated. 

From  an  examination  of  the  whole  case,  it  would  almost  seem 
that  both  complainant  and  defendant  had  studiously  avoided  fur- 
nishing any  evidence,  except  such  as  would  have  the  strongest 
tendency  to  involve  the  whole  affair  in  doubt  and  inextricable  con- 
fusion. 

Under  such  circumstances,  the  courts  have  not  the  pow-  f*  371] 
er  to  afford  relief  to  the  complainant,  and  especially  they 
ought  not  to  be  inclined  to  favor  his  pretensions,  when,  from  his 
own  showing  and  upon  the  very  face  of  the  proceedings,  if  he  had 
liad  justice  upon  his  side,  his  right  might  have  been  substantiated 
by  incontrovertible  proof. 

The  decree  of  the  circuit  court  of  Sangamon  county  is  affirmed 
with  costs. 

Decree  affirmed. 


Henry  J.  Chase  v.  George  Debolt. 
Ap2)eal  from  Peoria. 

1.  'ExroK^C'E.— justice  of  peace  as  to  admissions  on  trial.  On  a  trial  before  a 
justice  of  the  peace,  the  defendant  in  the  suit  was  made  a  witness  by  the  plain- 
tifl",  according  to  the  provisions  of  the  statute.  On  appeal  to  the  circuit  court, 
the  plaintiff,  to  prove  his  claim,  introduced  the  justice  to  testify  in  relation  to 
the  admissions  of  the  defendant,  made  under  oath  at  the  trial  before  him.  Ob- 
jection was  made,  but  the  justice  was  permitted  to  testify:  Held  correct,  as  it 
did  not  contravene  the  general  rule  excluding  hearsay,  (a) 

2.  Verdict — ichen  disturbed  on  evidence.  The  court  will  never  disturb  a  ver- 
dict upon  facts  for  any  slight  preponderance  of  testimony.  But  if  there  is  a  strong 
preponderance,  the  verdict  will  be  set  aside,  especially  where  apparent  injus- 
tice has  been  done.  (6) 

3.  Agency — non-disclosure  of  principal.  Agents  may  become  liable  for  con- 
tracts made  for  their  principals,  where  they  conceal,  or  do  not  disclose  their 
character,  and  it  is  unknown  to  the  party  with  whom  they  contract;  and  they 
may  also,  by  the  nature  and  character  of  the  contract  entered  into.  But  it  is  im- 
material whether  the  agent  discloses  his  character  or  his  principal,  if  it  be  actual- 
ly known  at  the  time  to  the  other  party;  in  such  a  case,  the  agent  will  not  be 
bound,  unless  he  enter  into  such  a  contract  as  will  bind  him  at  all  events,  (c) 

Cases  Citing  Text.  preponderance  of  evidence.    Dufield  ». 

{a)  Statement  by  party,  when  called  Cross,  13  111.  699 ;  C.  &  R.  I.  R  Co.  y. 
as  witness  in  another  suit,  is  admissi-  McKean,  40  111.  218;  O'Brien  «.  Pal- 
ble  in  evidence  against  him  as  admis-  mer,  49  111.  72,  74.  Verdict  set  aside 
sion.  Wheat  v.  Summers,  13  Bradw.  as  not  supported  by  evidence.  C.  &  A. 
444,  448.  For  statutes  in  force  in  1886  R.  Co.  v.  Gretzner,  46  111.  74,  81. 
governing  admission  of  evidence,  see  {c)  Chase  v.  Debolt,  held  not  to 
R.  S.  1874,  Evidence,  ch.  51 ;  S.  and  change  rule,  that  although  agent  dis- 
c's Stats,  p.  1070;  Cothran's  Stats.  closes  name  of  his  principal  if  he  signs 
(1885)  p.  662.  contract  in  his  own  name  in  such  way 

(b)     Verdict   will    be  set  aside  on  that  contract  does  not  disclose  that  he 

ground  that  evidence  does  not  support  acts    as   agent,    he    will    be    bound, 

it,  only  where  it  is  manifestly  against  Wheeler  v.  Reed,  36  111.  81,  90. 
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This  was  a  suit  originally  bronglit  before  a  justice  of  the  peace 
of  Peoria  county,  by  the  appellee  against  the  appellant,  when  judg- 
ment was  rendered  for  the  plaintiff  below,  for  S75.93|. 

The  case  was  appealed  to  the  circuit  court,  and  heard  before  the 
Hon.  John  D.  Caton  and  a  jury,  at  the  October  tei  m,  1845.     Ver- 
dict and  judgment  for  the  plaintiff,  for  the  amount  recovered  be- 
fore the  justice, 
r*  3721       A  summary  of  the  evidence  will  be  found  in  the  opinion 
of  the  court. 

E.  N.  Powell  and  W.  F.  Bkyan,  for  the  appellant,  cited  Rev. 
Stat.  325,  §  §  39-41,  68,  69,  and  made  the  following  points: 

The  declarations  of  a  witness  sworn  to  on  a  trial  between  the 
same  parties,  if  the  witness  be  alive,  can  not  be  given  in  evidence. 
Wilbur  y.  Selden,  6  Cowen,  162;  Woodward  v.  Payne,  15  Johns. 

493. 

The  confessions,  or  the  declarations  of  a  party  dangerous  evi- 
dence, and  received  with  great  caution.  Law  v.  Merrill,  6  Wend. 
277;  Stone  v.  Eamsey,  4  Monroe,  239;  Myers  v.  Baker,  Hardin,  549; 
Bates  V.  Todd's  heirs,  4  Littell,  186;  Grimes  v.  Talbot,  1  A.  K. 
Marsh.  206;  Carter  v.  Buckner,  3  Blackf.  315;  1  Greenl.  Ev.  93. 

A.  LiNCOi,N,  and  H.  O.  Mekkiman,  for  the  appellee:  Where 
substantial  justice  has  been  done  between  the  parties,  a  new  trial 
will  not  be  granted.     Smith  v.  Shultz,  1  Scam.  491. 

The  court  will  not  disturb  a  verdict  on  account  of  excessive  dam- 
ages.    Schlencker  v.  Risley.  3  Scam.  487;  Leigh  v.  Hodges,  lb.  18. 

Where  an  agent  holds  himself  out  as  principal  without  dis- 
closing his  agency,  he  will  be  personally  responsible.  Story  on 
Con.  §  314;  Story  on  Agency,  §§  266,  267. 

If  a  person  contract  in  his  own  name,  he  will  be  personally  re- 
sponsible, although  the  fact  of  his  agency  be  known  at  the  time 
of  the  contract.    Story  on  Con.  §  315,  and  authorities  there  cited. 

ScATES,  J.*  Debolt  sued  Chase  before  a  justice  of  the  peace  for 
$75.93|  on  an  account  for  work  and  labor  done  upon  Jubi- 
["  378]  lee  college.  On  the  trial  before  the  justice.  Chase  was 
made  a  witness  by  Debolt,  according  to  the  provisions  of 
the  statute.  On  the  trial  in  the  circuit  court  before  a  jury,  the 
court  permitted  the  justice  to  testify  to  what  Chase  had  sworn  on 
the  trial  before  him.    This  was  excepted  to  and  assigned  for  error. 

There  can  be  no  doubt  but  that  this  was  correct;  and  it  does  n.ot 
contravene  the  general  rule  excluding  hearsay.  One  witness  can 
not  testify  to  what  another  witness  has  sworn  on  a  former  trial, 
especially  when  that  witness  is  alive  and  may  be  called,  for  this 
would  be  hearsay,  if  off'ered  as  evidence  in  chief.     But  the  rule 

♦Wilson,  C.  J.,  and  Lockwood,  J.,  did  not  sit  in  this  case. 
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does  not  extend  to  the  admissions  of  the  party.  "What  the  party 
may  have  stated,  although  under  oath  as  a  witness,  is  most  clearly 
admissible  as  an  admission,  although  compulsory.  2  Stark,  Ev. 
22;  1  Camp.  30;  4  do.  10;  4  Esp.  C.  172.  212;  Atk.  200;  Cooke, 
200;  11  Ves.  521;  1  Stark.  C.  366;  8  Eng.  Com.  Law  li.  385;  1 
PhiL  Ev.  89;  2  Phil.  Ev.  161,  note  170. 

The  decision  in  3  Blackf.  315,  to  the  contrary,  I  do  not  regard 
as  sound  law,  nor  reconcilable  with  principle  or  the  books.  Surely 
the  additional  solemnity  and  sanction  of  an  oath  to  the  admission 
ought  not  to  destroy  its  credit  or  its  admissibility;  otherwise,  all 
answers  to  bills  of  discovery,  and  analogous  cases,  would  be  ex- 
eluded  as  incompetent.  An  examination,  therefore,  although  com- 
pulsory, will  not  exclude  the  admission  that  may  be  made.  See 
the  same  authorities  cited  above.  The  rule  laid  down  in  15  Johns. 
493,  and  6  Cowen,  162,  excluding  proof  of  what  a  witness  swore 
on  a  former  trial,  if  he  be  not  dead,  does  not  apply  to  admissions 
like  these,  made  by  the  party. 

The  refusal  of  the  court  to  grant  a  new  trial  is  also  assigned  for 
error.  All  the  evidence  is  set  out  in  the  bill  of  exceptions.  The 
plaintiff's  whole  bill  of  items  amounted  to  $75.93|,  which  was  all 
allowed  by  the  jur3\  From  the  evidence,  it  appears  that  Chase 
was  the  agent  of  Bishop  Chase  in  hiring  labor  and  superintending 
the  work  on  Jubilee  college.  Debolt  asked  Bennett,  a  clerk  in 
the  store  at  Jubilee,  if  he  could  get  work  on  the  college.  Bennett 
answered  that  he  supposed  he  could,  but  that  Henry  J. 
Chase  was  the  agent  who  employed  all  hands.  He  went  [*  374] 
to  Chase,  who  employed  him,  but  he  did  not  tell  him  that 
he  was  agent  for  the  bishop.  Debolt  frequently  received  pay  from 
the  bishop.  The  account  of  labor  was  always  returned  to  Bennett 
to  the  store,  and  he  gave  orders  upon  the  bishop  for  the  pay; 
when  he  had  not  the  change,  he  would  send  to  the  store,  and  Ben- 
nett would  pay.  One  order  for  $8  given  Debolt  on  the  bishop  for 
work,  had  been  returned  receipted  by  Debolt;  and  also  another 
receipt  had  been  given  by  Debolt  for  one  dollar  received  of  Bish- 
op Chase.  "Witness  supposed  that  when  Debolt  was  receiving  pay 
for  his  labor,  he  knew  he  was  receiving  it  of  Bishop  Chase.  He 
further  testilied  that  Henry  J.  Chase  had  had  no  work  done  for 
him  by  Debolt. 

Daniel  Blucher,  another  witness,  testified  that  he  had  worked 
on  Jubilee  college;  that  Debolt  commenced  in  the  fall  and  worked 
until  spring,  during  the  time  witness  worked;  that  witness  had 
been  employed  by  H.  J.  Chase;  that  he  knew  he  was  working  for 
the  bishop,  and  Debolt  also  knew  that  he  was  working  for  Bishop 
Chase;  that  witness  had  always  received  his  pay  from  the  bishop, 
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and  never  from  H.  J.  Chase,  although  he  had  worked  some  days 
on  the  college  farm. 

The  admissions  of  the  plaintiff,  Chase,  proven  by  the  justice 
were,  that  he  had  emj)loyed  the  defendant,  Debolt,  to  work  on  the 
college,  as  the  agent  of  Bishop  Chase,  but  did  not  inform  defend- 
ant at  the  time  that  he  was  only  an  agent,  but  the  work  was  dono 
for  the  bishop;  that  defendant  never  worked  for  him,  and  he  oweA 
him  nothing,  and  that  defendant  had  received  from  the  bishop  the 
greater  portion  of  his  pay.  The  court  never  interferes  with  ver- 
dicts upon  facts,  for  any  slight  preponderance  of  testimony.  But 
where  there  is  a  strong  preponderance  of  testimony  it  will  set  ver- 
dicts aside,  especially  where  apparent  injustice  has  been  done. 

Agents  may  become  liable  for  contracts  made  for  their  princi- 
pals, where  they  conceal  or  do  not  disclose  their  character  of  agents 
and  it  is  unknown  to  the  party  with  w^hom  they  contract,  and  they 
may  also  by  the  nature  and  character  of  the  contract  en- 
[*  375]  tered  into.  But  it  is  quite  immaterial  whether  the  agent 
disclose  his  character  or  his  principal,  himself,  if  it  be 
actually  known  at  the  time  to  the  other  party.  In  such  case  the 
agent  will  not  be  bound,  unless  he  enter  into  such  a  contract  as 
will  bind  him  at  all  events. 

In  this  case,  we  can  not  doubt  that  Debolt  knew  at  the  time  he 
was  employed,  that  plaintiff  was  merely  an  agent,  for  he  had  be- 
fore been  so  informed  by  Bennett,  and  he  afterwards  took  orders 
to,  and  received  payment  of  the  bishop.  The  fact  of  plaintiff's 
agency  was  known  to  a  co-laborer,  and  from  these  circumstances, 
the  preponderance  of  testimony  to  establish  these  facts,  is  clear, 
strong,  and  irresistible  upon  the  record.  And  establishing  this 
fact  discharges  the  plaintiff  from  all  liability,  as  there  is  nothing 
in  the  nature  of  this  simple  hiring  to  charge  him.  In  another 
particular  the  verdict  is  manifestly  against  the  weight  of  evidence. 
The  jury  have  allowed  the  plaintiff's  whole  account,  although  two 
receipts  were  in  evidence,  showing  that  he  had  been  paid  nine 
dollars. 

Upon  the  facts  in  the  record,  we  feel  compelled  to  reverse  the 
judgment  and  award  a  new  trial.  Judgment  reversed  with  costs, 
and  cause  remanded  with  directions  to  award  a  venire  de  novo. 

Judgment  reversed. 
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Paul  Stephens  et  al.  v.  Samuel  Sweeney. 
Appeal  from  Jo  Daviess. 

1.  Damages — limited  hy  declaration.  The  general  rule  is  well  settled  that 
the  phiintiti'  can  recover  no  more  damages  than  are  laid  in  his  declaration,  ia) 

2.  Verdict— z'n  e.rcess — cured  by  remittitur.  It  is  also  a  well  settled  rule 
tbat  the  plaintiff  may  remit  the  excess,  and  so  cure  the  verdict,  and  take  judg- 
ment for  the  amount  laid  in  his  declaration,  (b) 

3.  Instance — amendment  of  ad  damnum.  In  an  action  of  debt,  the  ad  dam- 
num in  the  declaration  was  $50,  but  a  judgment  was  rendered  for  $116.03:  Held 
to  be  erroneous,  but  that  the  party  might,  upon  leave  in  the  court  below,  amend 
his  declaratic^n,  and  then  take  judgment  for  his  damages,  unless  a  new  trial 
should  be  indispensable  lo  do  justice  to  the  defendants  by  reason  of  such  amend- 
ment. 

4.  Judgment — application  of  word  ^'defendant.''  It  was  assigned  for  [*  376] 
error,  that  the  circuit  court  rendered  judgment  against  one  or  two  de- 
fendants who  had  not  been  served  with  process,  nor  entered  his  appearance.  On 
inspection  of  the  record,  the  judgment  appeared  to  have  been  entered  against 
the  "defendant:"  Held,  that  there  was  no  error,  as  the  term  could  only  be  ap- 
plied to  the  "defendant"  in  court. 

Debt  on  an  appeal  bond,  in  the  Jo  Daviess  circuit  court,  brouo-]it 
by  Samuel  Sweeney  against  Paul  Stephens  and  William  C.  E. 
Thomas.  The  cause  was  heard  before  the  Hon.  Thomas  C.  Browne 
and  a  jury,  at  the  March  term,  1845.  Verdict  and  judgment  for 
the  plaintiff  and  against  the  "defendant"  for  $116.03. 

There  was  no  service  on  Stephens.  Thomas  only  appeared  in 
court,  and  answered  the  declaration.  The  ad  clamnvrn  laid  in  the 
declaration  was  $50 — the  penalty  of  the  bond,  $200.  Thomas 
entered  and  alone  prosecuted  the  appeal. 

C.  GiLMAN,  and  I.  P.  Stevens,  for  the  appellant:  It  is  a  well 
settled  principle,  that  a  party  can  recover  no  more  damages  than 
he  demands;  the  ad  damnum  is  the  limit,  and  it  cannot  be  ex- 
ceeded. Jones  V.  Lloyd,  Ereese,  174;  Fournier^».  Faggott,  3  Scam. 
347,  and  cases  there  cited;  Hoit  v.  Molony,  2  N.  Hamp.  323;  Per- 
cival  V.  Spencer,  Yelv.  45,  note;  Chewley  v.  Morriss,  2  W.  Black. 
1300;  Graham's  Pr.  323,  324;  3  Tidd's  Pr.  896;  1  Chitty's  PI. 
372. 


Cases  Citing  Text. 
(a)  Court  should  not  render  judg- 
ment for  larger  sum  than  that  claimed 
in  declaration,  whatever  may  be  form 
of  action ;  e.  g.,  in  action  of  debt  on 
peoal  bond,  recovery  of  damages 
should  not  exceed  ad  damnum  laid  in 
declaration.  Russell  v.  City  of  Chica- 
go, 22  111.  283,288;  Brown  v.  Smith, 
24  111.  196.  In  attachment  judgment 
should  not  exceed  sum  claimed  in 
plaintiff's  affidavit  and  declaration. 
Hichins  v.  Lyon,  35  111.  150.     To  same 


effect.  Steamboat  Clarion  v.  Moran, 
18  III.  501 ;  Hobson  v.  Emporium,  etc., 
Co.,  42  111.  306;  Forsyth  v.  Warren, 
62  111.  68.  In  assti7npsit  judgment  re- 
versed because  verdict  exceeded  dam- 
ages claimed  in  declaration.  Kelley 
V.  Third  Nat.  Bank,  64  111.  541. 

(6)  Since  1872  it  has  been  provided 
by  statute  that  remittitur  may  be  en- 
tered in  court  of  appeal.  S.  and  C.'s 
Stats.,  Practice,  ch.  110,  IT  82, 1. 1839; 
Cothran's  Stats.  (1885)  p.  1112. 
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O.  C.  Pkatt,  for  the  appellee:  Tlie  ad  damiium  in  this  action 
is  merely  nominal,  and  in  this  case,  is  in  the  usual  form  ;  the  actual 
damages  are  set  out  in  the  body  of  the  declaration.  The  case  in 
3  Scam,  is  not  a  parallel  case. 

But  if  the  court  should  deem  it  an  error,,  the  party  may  enter  a 
remittitur  of  the  excess,  and  take  judgment  for  the  residue;  this 
we  now  offer  to  do. 

GiLiiAN  in  reply:  The  offer  to  remit  comes  too  late.  The 
party,  on  motion  in  the  court  below,  could  have  so  done  before 
judgment,  and  while  the  record  was  within  its  control. 
P"  377]  Fournier  v.  Faggott,  and  Hoit  -y.  Molony,  before  cited; 
Usher  -y.  Dansey,  4  Maul,  and  Sel.  93;  Curtis  v.  Law- 
rence, 17  Johns.  Ill;  Pickwood  v.  Wright,  1  H.  Black.  643. 

ScATES,  J.*  Debt  on  an  appeal  bond  for  $200.  The  condition 
of  the  bond  was  to  pay  whatever  judgment  might  be  rendered 
upon  the  trial  or  dismissal  of  the  appeal.  The  declaration  averred 
that  upon  trial  of  the  appeal,  the  court  rendered  a  judgment  for 
Sweeney  for  $96.72  and  costs.  The  breach  assigned  is  the  non- 
payment of  this  judgment,  .and  concludes  to  his  damage,  $50. 
Service  was  made  upon  Thomas  only,  who  pleaded  non  est  factum. 
Verdict  for  the  plaintiff'  for  $200  debt,  and  $116.03  damages. 
The  court  below  rendered  judgment  for  the  debt,  to  be  satisfied 
upon  payment  of  the  damages  assessed  by  the  jury. 

This  is  assigned  as  error. 

The  general  rule,  that  the  plaintiff  can  recover  no  more  dam- 
ages than  are  laid  in  his  declaration,  is  well  settled.  Jones  v. 
Lloyd,  Breese,  174;  1  Chitty's  PI.  172;  Graham's  Pr.  323-4;  2 
Tidd's  Pr.  896;  Flchwood  v.'  Wright,  1  H.  Black.  642;  Fournier 
V.  Faggott,  3  Scam.  347. 

In  this  last  case,  the  rule  was  applied  to  the  assessment  of  dam- 
ages on  debt  on  an  appeal  bond,  and  is  in  point  in  this  case. 

It  is  also  a  well  settled  rule,  that  the  plaintiff  may  remit  the  ex- 
cess, and  so  cure  the  verdict,  and  take  judgment  for  the  amount 
laid  in  his  declaration. 

In  the  case  in  1  II.  Black.  642,  this  was  allowed  after  writ  of 
error  brought  to  reverse  for  this  cause,  on  payment  of  cost  on  the 
writ  of  error. 

The  partv  may,  upon  leave  in  the  court  below,  amend  his  decla- 
ration, and  then' take  judgment  for  his  damages,  unless  a  new  trial 
should  be  indispensable  to  do  justice  to  the  defendant  by  reason  of 
such  amendment. 

It  is  also  assigned  for  error,  that  the  court  below  rendered  a 
judgment    against    Paul    Stevens,    who    had    not    been     served 

*WiLSON,  C.  J.,  and  Justices  Lockwood  and  Young  did  not  hear  the  argument. 
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with  process,  nor  entered  his  appearance.  But  upon  in-  f*  3781 
spection  of  the  judgment,  we  lind  it  entered  against  the 
"  defendant."  ^  This  can  only  be  applied  to  the  "  defendant"  in 
court.  In  this  there  is  no  error.  The  judgment  will  be  reversed 
at  the  cost  of  the  defendant,  and  the  cause  remanded  with  leave  to 
the  defendant  to  move  for  leave  to  amend  the  declaration. 

Judgment  reversed. 


James  A.  Chadsey  v.  JSTathan  Beooks. 
Appeal  from  Schuyler. 

1.  Debt — on  iond,  denial  to  be.  broad  as  allegation.  In  an  action  of  debt  upon 
an  arbitration  bond,  conditioned  that  the  parties  should  severally  abide  by  and 
perform  the  award  of  the  arbitrators  named,  the  declaration  contained  counts,  al- 
leging the  award  of  the  two  arbitrators  and  an  umpire  jointly.  To  these  counts, 
it  was  pleaded  that  the  two  arbitrators  did  not  make  an  award:  Held,  that  the 
plea  was  bad,  it  being  no  answer  to  the  averments  of  the  counts,  for  the  denial 
should  be  as  broad  as  the  allegations. 

2.  Same — on  arbitration  bond — counts  held  good.  Counts  upon  an  arbitration 
bond,  which  set  out  the  bond  of  submission,  and  averred  the  making  and  pub- 
lishing of  an  award  covering  the  whole  ground  of  the  submission,  and  which 
were  certain  to  a  common  intent,  with  a  concluding  averment  of  a  refusal  of  the 
defendant  to  perform  it  upon  special  request,  were  held  good. 

• 

Debt  upon  an  arbitration  l)ond,  brought  by  the  appellee  against 
the  appellant,  in  the  Schuyler  circuit  court,  and  heard  before  the 
Hon.  JS^orman  II.  Purple  and  a  jury,  at  the  September  term, 
18-45.  Verdict  for  the  plaintiff  for  $500  debt,  and  $205.53  dam- 
ages. 

The  pleadings  are  substantially  set  out  in  the  opinion  of  the 
court. 

W.  A.  MiNSHALL,  for  the  appellant.  L.  Trumbull,  for  the  ap- 
pellee. 

Treat,  J.*  On  the  7th  of  February,  1843,  Nathan  Brooks  and 
James  A.  Chadsey  entered  into  mutual  bonds,  in  the  pen- 
alty of  $500,  conditioned  that  they  would  severally  abide  [*  379] 
by,  and  perform  the  award  of  Peter  Vance  and  Theodore 
Jordan,  and  in  case  of  their  disagreement,  an  umpire  to  be  called 
by  them,  concerning  certain  unsettled  accounts  between  the  par- 
ties. On  the  same  day,  the  arbitrators  and  George  Willard,  the 
umpire,  made  an  award  that  Chadsey  was  justly  indebted  to  Brooks 
in  the  sum  of  $187.70.  On  the  21st  of  February,  1842,  Brooks 
commenced  an  action  of  debt  against  Chadsey.  The  declaration 
contained  eight  counts;  tlie  second,  on  an  account  stated;  the  rest 

*  Wilson,  C.  J.,  and  Browne,  J.,  did  not  sit  in  this  case. 
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ou  tlie  arbitration  bond,  averring  the  making  of  the  award,  and 
assigning  as  a  breach,  the  failure  of  Chadsey  to  abide  by  and  per- 
form it.  There  was  a  demurrer  to  the  declaration,  which  the 
court  overruled  as  to  the  second,  sixth,  and  eighth  counts,  and  sus- 
tained as  to  the  remaining  counts.  The  defendant  then  pleaded, 
first,  nil  debet  to  the  second  count;  second,  non  est  factum  to  the 
sixth  and  eighth  counts,  after  craving  oyer  of  the  bond;  third,  no 
award;  and,  fourth,  that  Vance  and  Jordan  did  not  take  upon 
themselves  the  burden  of  the  submission,  and  did  not  make  an 
award.  There  were  issues  on  the  first,  second  and  third  pleas.  A 
demurrer  was  interposed  to  the  fourth  plea,  which  the  court  sus- 
tained. The  issues  on  the  lirst,  second  and  third  pleas,  to  the  sec- 
ond, sixth  and  eighth  counts  of  the  declaration,  were  then  submit- 
ted to  a  jury  for  trial.  A  verdict  was  returned  for  the  plaintiff  for 
$500  debt,  and  $205.53  damages.  The  defendant  then  moved  for 
a  new  trial,  and  in  arrest  of  judgment.  These  motions  were  denied, 
and  the  plaintiff  had  judgment  on  the  verdict.  Chadsey  prose- 
cutes an  appeal,  and  assigns  for  error,  the  decision  of  the  court 
sustaining  the  demurrer  to  his  fourth  plea.  The  plea  is  clearly 
bad.  The  counts  to  which  it  is  pleaded,  allege  an  award  of  the  two 
arbitrators  and  the  umpire  jointly.  The  plea  avers  that  the  two 
arbitrators  did  not  make  an  award.  This  is  no  answer  to  the 
averments  of  the  counts.  The  denial  should  have  been  as  broad 
as  the  allegation.  It  is  insisted,  however,  that  the  demurrer  ought 
to  have  been  carried  back  and  sustained  to  the  whole  declaration, 
or  at  least  to  the  sixth  and  eighth  counts.  The  second 
P  380]  count  is  in  the  common  form  of  an  account  stated,  and  is 
unquestionably  good.  The  demurrer,  therefore,  conld  not 
be  sustained  to  the  whole  declaration.  In  the  opinion  of  the 
court,  the  sixth  and  eighth  counts  are  good.  They  set  out  the 
bond  of  submission,  the  making  and  publishing  of  an  award,  cov- 
ering the  whole  grounds  of  the  submission  and  certain  to  a  com- 
mon intent,  and  then  aver  the  refusal  of  the  defendant  on  special 
request  to  perform  it.  There  was  then  no  good  reason  for  carry- 
ing the  demurrer  back  to  the  declaration. 

Again,  it  is  assigned  for  error,  that  the  issues  of  fact  were  tried 
before  the  issues  of  law  were  determined.  This  is  not  true  in 
point  of  fact.  The  record  already  shows  that  the  demurrers  were 
disposed  of  before  the  issues  of  fact  were  submitted  for  trial. 

The  decisions  of  the  circuit  court,  overruling  the  motions  for  a 
new  trial,  and  in  arrest  of  judgment,  are  also  assigned  for  error; 
the  evidence  is  not  preserved  in  the  record,  we  can  not,  therefore, 
determine  whether  or  not  the  verdict  was  authorized  by  the  evi- 
dence; the  presumption  is,  that  the  testimony  warranted  the  find- 
ing of  the  jury.     The  motion  in  arrest  of  judgment  was  projjerly 
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denied.  As  we  have  before  said,  all  of  the  counts  were  good,  un- 
der which  any  evidence  could  liave  been  admitted;  one  good  count 
was  sufficient  to  defeat  the  motion,  as  was  decided  in  the  case  of 
Anderson  v.  Semple,  decided  at  the  present  term  [post). 

On  a  careful  examination  of  the  whole  case,  and  with  reference 
to  the  autherities  cited  on  the  argument,  we  are  fully  satisfied  with 
the  decisions  of  the  circuit  court,  and  its  judgment  is  affirmed  with 
costs. 

Judgment  affirmed. 


Calvin  Eipley  v.  Bucknek  S.  Moekis. 


Error  to  Cook. 


[*  381] 


A  writ  of  error,  like  a  scire  facias,  is  con- 


1.  Writ  op  error — new  action. 
sidered  as  a  new  action.  («) 

2.  Costs — dismissal  for  want  of  bond.  The  statute  relative  to  costs  requires 
the  court  to  dismiss  the  suit  whenever  a  non  resident  commences  an  action, 
either  in  the  circuit  or  Supreme  court,  without  filing  security  for  the  costs.    (6) 


In  this  case,  a  motion  was  made  to  dismiss  the  writ  of  error, 
because  no  bond  for  costs  had  been  filed.  The  motion  was  based 
upon  the  affidavit  of  the  defendant  in  error,  stating  that  the  plain- 
tiff in  error  was,  when  the  writ  was  sued  out,  and  still  is,  a  non- 
resident. 

The  counsel  for  the  plaintiff  in  error  admitted  the  fact  of  non- 
residence,  and  entered  a  cross  motion  for  leave  to  file  a  bond  for 
costs.     The  application  was  resisted  by  the  defendant  in  error. 

J.  B.  Thomas,  for  the  defendant  in  error:  This  proceeding  is  an 
action  within  the  meaning  of  the  first  section  of  the  "  Act  concern- 
ing costs,"  (R.  L.  165,  6,j  the  term  then  and  there  being,  "  and  in 
all  cases  in  law  or  equity;"  and  that  law  intends  to  prohibit  the  in- 
stitution and  prosecution  of  any  suit  by  a  non-resident,  in  a  circuit 
court  or  the  Supreme  court  of  this  State. 

It  embraces  two  classes  of  cases:     1,  When  a  plaintiff,  being  a 


Cases  Citing  Text. 

(a)  Rule,  stated  in  head  note,  af- 
firmed. Hickman  v.  Haines,  5  Gilm. 
20;  Roberts  v.  Fahs,  82  111.  474;  Inter- 
national Bank  v.  Jenkins,  104  HI.  143, 
151 ;  Lequatte  v.  Drury,  6  Bradw.  389, 
392. 

(b)  Suit  dismissed  for  lack  of  se- 
curity for  costs.  Smith  v.  Robinson, 
11  111.  119.  Rule,  stated  in  head  note, 
enforced.  Hickman  v.  Haines,  5  Gilra. 


20;  Roberts  ?;.  Fahs,  32  111.  474.  Mo- 
tion that  plaintiti'  be  required  to  give 
security  fur  costs  comes  too  late  after 
defendant  has  filed  demurrer  to  merits. 
People  V.  Cloud,  50  111.  439,  441.  R. 
S.  1874,  Costs,  ch.  33,  §  3  [S.  and  C.'s 
Stats,  p.  637 ;  Cothran's  Stats.  (1885)  p. 
350]  provides  that  right  to  require  se- 
curity for  costs  shall  not  be  waived  by 
any  proceeding  in  the  cause. 
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non-resident,  sues;  2.  Wlien  a  resident  sues,  and  afterwards  be- 
comes non-resident. 

In  tlie  first  case,  the  bond  must  be  filed  before  the  suit  is  com- 
menced, and  in  default  thereof,  the  suit  must  be  dismissed.  In 
the  other  the  bond  must  not  be  filed  until  the  plaintiif  has  be- 
come non-resident.  The  first  part  goes  to  the  plaintift'  's  disability 
to  commence,  and  the  other,  to  prosecute  without  the  requisite  se- 
curity for  costs. 

The  requisition  to  give  bond  is  co-existent  and  contempora- 
neous with  the  fact  of  non-residence,  but  not  prior  there- 
[*  382]  to.  Hence,  the  action  of  the  court  in  the  premises  must 
have  reference  to  the  date  of  plaintifit''s  disability.  If  it 
existed  when  he  commenced  his  suit,  the  court  can  not  invest  him 
with  a  right  not  existing  at  that  time,  and  must  dismiss  his  suit; 
but  a  disability  commencing  after  institution  of  the  suit  may  not 
carry  with  it  any  retrospective  prejudice  to  the  plaintiflf',  if  he  wnll 
do  by  the  rule  of  the  court,  what,  if  his  disability  had  existed  be- 
fore he  commenced  his  suit,  he  would  have  been  required  by  law 
to  do. 

The  plaintiff  in  error,  by  asking  leave  to  file  his  bond,  acknowl- 
edges the  obligation  resting  on  him  by  law  to  do  so.  This  is  the 
only  law  imposing  such  obligation,  and,  therefore,  this  case  is  con- 
ceded to  come  within  its  provisions. 

But  to  deny  the  construction  contended  for  by  defendant  in  er- 
ror, would  render  inoperative  the  requisitions  of  the  law,  that  bonds 
be  filed  in  the  office  of  the  clerk  of  the  Supreme  court,  when  suit 
is  commenced  in  that  court.  The  suits  contemplated  by  the  act 
to  be  commenced  in  the  Supreme  court  are  necessarily  of  an  appel- 
late character,  as  between  individuals.  State  Const.  Art.  IV.  §  2, 
as  to  the  jurisdiction  of  the  Supreme  court. 

This  statute  was  made  for  the  benefit  as  well  of  the  officers  of 
the  court  as  of  the  party. 

A  writ  of  error  is  a  new  action,  not  a  continuation  of  one  al- 
ready commenced.     2  Tidd's  Pr.  1141. 

A  WTit  of  error  is  an  action  and  may  be  released  by  the  name 
of  an  action.     2  Bac.  Abr.  title  "  Error,"  488;  Coke  on  Lit.  288,  h. 

J.  BuTTEKFiELD,  for  the  plaintiff  in  error,  resisted  the  motion 
to  dismiss  the  suit,  and  argued  his  cross  motion,  contending  that 
a  writ  of  error  was  a  continuation  of  the  suit  commenced  in  the 
circuit  court,  and  not  a  new  suit. 

LocKwooD,  J.  The  motion  is  granted.  A  writ  of  error,  like  a 
r-x-  QQQi  scire  facias y  is  considerec"  as  a  new  action.  2  Tidd's  Fr. 
L  -I  1141;  and  the  statute  relative  to  costs  requires  the  court  to 

dismiss  the  suit  whenever  a  non-resident  commences  an  action, 
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either  in  the  circuit  or    Supreme   court,  without  filing  security 
for  the  costs. 

Dismissed  at  the  cost  of  the  plaintiff  in  error. 

Motion  allowed. 


John  R.  Smoot  v.  Benjamin  Laffeety, 

Error  to  Gallatin. 

1.  COKSTITIJTIONAL  i^AW—icJieii  decision  of  federal  supreme  court  binds  state 
judiciary.  Tlie  act  of  the  legislature  of  Illinois  of  1841,  in  relation  to  sales  of 
property  on  judgments  and  executions,  was  decided  by  the  Supreme  court  of 
the  United  States  to  be  in  express  violation  of  the  constitution  of  the  United 
States.  The  provisions  of  the  act  of  January  6,  1843,  are  substantially  the 
same  as  those  of  the  former  act,  aad  it  is  therefore  unconstitutional.  As,  by  the 
constitution  of  the  United  States,  that  court  has  ultimate,  exclusive  jurisdiction 
of  questions  of  this  kind,  this  court  is  bound  by  its  decision. 

Trespass  in  the  Gallatin  circuit  court,  brought  by  the  defendant 
in  error  against  the  plaintiff  in  error,  as  sheritt"  of  Gallatin  county, 
and  heard  before  the  Hon.  "Walter  B.  Scates,  at  the  October  term, 
1844. 

The  trespass  alleged  in  the  ^plaintiff's  declaration  was  a  levy 
upon  and  sale  of  certain  property,  under  and  by  virtue  of  a  writ 
of  fieri  facias.,  without  regard  to  the  valuation  law.  The  defend- 
ant below  filed  his  demurrer  to  the  plaintiff's  declaration,  which 
demuri-er  was  o\-erruled,  and  judgment  entered  by  the  court  for 
the  Slim  of  ^131,  the  amount  of  damages  as  per  agreement. 

J.  A.  McDougall,  for  the  plaintiff' in  error:  The  only  question 
in  this  case  arises  upon  the  sufhciency  of  the  cause  of  action,  and 
that  question  depends  upon  the  validity  of  our  valuation  law, — a 
question  which  has  been  settled  by  the  Supreme  court  of  the 
United  States,  as  also  by  this  court. 

L.  Davis,  for  the  defendant  in  error. 

Caton,  J.*  The  declaration  in  this  cause  states  that  [^'  3841 
the  defendant  below  was  sheriff  of  the  county  of  Gallatin, 
and  as  such  sheriff",  had  in  his  hands  a  certain  execution  and  fee 
bills  against  the  plaintiff  below,  by  virtue  of  which  he  levied  upon 
a  certain  ferry  boat,  the  property  of  the  said  plaintiff,  and  sold  it 
without  having  the  same  appraised  by  three  disinterested  house- 
holders, as  required  by  the  provisions  of  the  act  of  January  6th, 
1843,  entitled  "An  act  regulating  the  sales  of  property  on  judg- 
ments and  executions."  The  declaration  contains  sufficient  aver- 
ments to  show  that  the  case  was  embraced  within  the  provisions 
of  that  act.     To  this  declaration  the  defendant  filed  a  demurrer, 

*  Wilson,  C.  J.,  did  not  sit  in  this  case. 
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which  was  overruled  by  the  court  and  judgment  given  for  the 
phiintiff,  which  is  now  assigned  for  error. 

The  only  question  presented  for  our  consideration  is  the  consti- 
tutionality of  that  law.  The  Supreme  court  of  the  United  States, 
in  the  case  of  McCracken  v.  Ilayward,  decided  at  the  January 
term,  1844,  have  distinctly  decided  that  the  act  of  1841  is  in  ex- 
press violation  of  the  constitution  of  the  United  States  and  void. 
The  provisions  of  the  act  lirst  mentioned  are  substantially  the  same 
as  those  of  this  act.  As  by  the  constitution  of  the  United  States 
that  court  has  ultimate  exclusive  jurisdiction  of  that  question,  we 
are  bound  by  its  decision. 

The  judgment  of  the  circuit  court  is  reversed  with  costs. 

Judgment  reversed. 


[*  385] 


Augustus  Wieeich  v.  John  P.  De  Zota  et  al. 
Appeal  from  Jo  Daviess. 


1.  Judgment— ;fra«(?  or  nccident— jurisdiction  of  equity.  When  a  judgment 
is  obtained  by  fraud  or  accident,  without  any  fault  or  negligence  on  the  part  of 
the  defendant,  a  court  of  equity  will  afford  relief,  eitlier  by  opening  the  case  and 
allowing  the  party  an  opportunity  of  another  trial,  or  by  a  perpetual  injunction. 

2.  Same — instance.  A.  gave  his  note  to  B.  and  B.  assigned  the  note  to  C.  D. 
and  E.  having  a  demand  against  B.,  sued  out  an  attachment  against  him  and  sum- 
moned A.  as  his  garnishee.  They  obtained  a  judgment  against  B.,  and  a  con- 
ditional judgment  was  rendered  against  A.,  upon  which  a  scire  facias  was  issued, 
returnable  to  the  next  term.  Before  the  return  of  this  writ,  C.  sued  A.  upon  the 
note,  and  obtained  a  judgment  against  him  before  a  justice  of  the  peace.  D.  and 
E.  being  satisfied  that  their  garnishee  process  would  not  avail  them,  directed  A. 
to  pay  the  amount  of  the  note  to  C,  and  agreed  to  dismiss  the  process  and  pay 
the  costs.  A.  paid  the  amount  to  C,  and  in  consequence  of  the  agreement  with 
D.  and  E.  did  not  appear  to  answ'er  the  scire  facias.  They  took  advantage  of  his 
non-appearance,  and  obtained  a  tinal  judgment  against  A.  as  garnishee.  Execu- 
tion being  issued,  and  its  collection  being  pressed,  A.  tiled  a  bill  in  equity  and 
obtained  an  injunction.  There  was  a  demurrer  to  the  bill,  wliich  was  sus- 
tained by  the  court,  and  the  bill  dismissed:  Held,  that  the  court  erred  in 
sustaining  the  demurrer  and  dismissing  the  bill. 

Bill  in  chanceky  for  an  injunction,  etc.,  in  the  Jo  Daviess  cir- 
cuit court,  filed  by  the  appellant  against  the  appellees.  At  the 
August  special  term   of  said  court,  1845,  the  Hon.  Thomas  C. 


Cases  Citing  Text. 
(a)  Chancery  will  relieve  against 
judgment  at  law,  where  it  is  inequi- 
table to  execute  it,  and  party  could  not 
have  set  up  his  defense  at  law  or  was 
prevented  from  doing  so,  by  fraud  or 
accident  without  faidt  or  negligence  on 
part  of  himself  or  his  agents.  Owens 
V.  Ranstead,  22  111.  161,  168;  Ames  v. 
Snider,  55  111.  498,  501 ;  Smith  v.  Allen, 


63  111.  474.  476;  Gillett  v.  Booth,  6 
Bradw.  423,  432 ;  Ennor  v.  G.  &  S.  W.  R. 
Co.  15  Bradw.  327,  334.  Chancery  will 
enjoin  collection  of  judgment  obtained 
without  notice  to  defendant,  and  in 
suit  for  that  purpose  complainant  may 
contradict  officer's  return  of  service  in 
original  suit.  Owens  v.  Ranstead,  22 
111.  161,  168. 
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Browne  presiding,  the  bill  was  demurred  to,  the  demurrer  sustained 
and  the  bill  dismissed. 

The  material  facts  appear  in  the  opinion  of  the  court, 
O.  0.  Pkatt,  for  the  appellant:  Where  a  defendant  has  had  an 
adequate  remedy  at  law,  and  has  been  prevented  from  resorting  to 
it  in  time  by  the  fraud  or  circumvention  of  the  plaintifi',  he  ought 
to  be  relieved  in  equity.  Poindexter  -y.  Woddy,  6  Munf.  418;  Leu 
r.  Baird,  4  Hen.  and  Munf.  453;  2  Peters'  Cond.  R.  518;  Wil- 
liams V.  Fowler,  2  J.  J.  Marsh.  405 ;  Saunders  v.  Jennings,  lb  513 • 
2  Story's  Eq.  Jur.  173,  §  887;  1  do.  256,  §  252. 

E.  B.  Washbukne,  upon  the  same  side,  tiled  the  following  brief: 
The  bill  shows  equity  on  its  face.     It  was  a  palpable  fraud 
on  the  part  of  the  appellees  to  take  a  linal  judgment  against  [*  3861 
tlie  garnishee,  after  directing  him  to  pay  the  amount  of 
the  note  to  Sherrill,  and  promisina^  to  have  the  proceedino-s  with- 
drawn.    1  Story's  Eq.  Jur.  197,  201;  lb.  420. 

The  bill  shows  a  perfect  defence  on  the  part  of  Wierich,  and  that 
he  was  prevented  from  making  it  by  the  representations  of  the  ap- 
pellees. 

The  case  of  Beams  v.  Denham,  2  Scam.  58,  is  an  authority  in 
point. 

In  regard  to  injunctions  after  a  judgment  at  law,  it  may  be  stated 
as  a  general  principle,  that  any  fact  which  proves  it  to  be  against 
conscience  to  execute  such  judgment,  and  of  which  the  injured 
party  could  not  avail  himself  in  a  court  of  law,  but  was  prevented 
by  fraud  or  accident,  unmixed  with  an}^  fault  or  negligence  on  his 
part,  will  authorize  a  court  of  equity  to  interfere  by  injunction,  to 
restrain  the  party  from  availing  himself  of  such  judgment.  2  Story's 
Eq.  Jur.  174;  Cooper's  Eq.  139;  7  Cranch,  332. 

J.  B.  Wells,  for  the  appellees:  The  appellant  was  not  entitled 
to  relief  in  consequence  of  his  own  laches,  in  not  appearing  and 
answering  \k\Q-sci.  fa.  Byers  was  only  a  nominal  party,  and  the 
appellant  was  so  told  by  him.  The  conversation  between  them  was 
a  mere  street  talk,  and  the  appellant  should  not  have  relied,  as  he 
pretends,  upon  his  talk,  knowing  that  Byers  was  not  a  party  in  in- 
terest, though  formerly  a  partner  of  De  Zoya. 

The  Jatter,  when  spoken  to  by  appellant  on  the  subject,  informed 
him  that  he  knew  nothing  of  the  circumstances,  and  could  make 
no  agreement  with  him. 

All  the  cases  cited  by  the  counsel  for  the  appellant  are  based 
upon  the  fact  of  no  laches.  There  is  a  case  in  point  in  1  Johns. 
Ch.  R.  50. 

Caton,  J.*     The  bill  shows,  that  the  complainant  was 
served  with  a  garnishee  process  in  an  attachment  suit,  in  [*  387] 

*  Wilson,  C.  J.,  did  not  sit  in  this  case.  i 
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which  the  present  defendants  were  plaintiffs  and  one  MeCor- 
mick  was  defendant,  in  which  a  jndgment  was  perfected  against 
present  complainant  as  a  debtor  of  JVlcCormick,  to  whom  in  fact  he 
was  not  indebted,  and  that  he  might  have  successfully  defended 
himself  against  the  said  proceedings,  had  he  attended  and  made 
defence.  The  reason  assigned  in  the  bill  for  not  attending  to  the 
suit  is,  that  after  the  issuing  of  the  sci.fa.,  which  was  sued  out  on 
the  conditional  judgment,  and  before  the  return  day  of  the  sci.fa., 
Wierich  was  directed  by  Byers,  one  of  the  plaintiffs  in  the  attach- 
ment, to  pay  the  demand  which  they  were  pursuing  by  their  attach- 
ment to  one  Sherrill,  to  whom  he  was  satisfied  it  was  due  instead 
of  McCormick,  and  that  he  would  dismiss  the  garnishee  proceed- 
ings against  them  and  pay  the  costs.  Relying  upon  this  assurance 
of  Byers,  the  garnishee  paid  no  further  attention  to  the  matter,  but 
that  in  violation  of  that  arrangement,  the  plaintiffs  in  the  attach- 
ment suit  fraudulently  proceeded  and  perfected  their  judgment 
against  the  garnishee,  and  threaten  to  collect  the  same;  that  accord- 
ing to  the  direction  of  Byers,  the  complainants  had  paid  tlie  demand 
to  Sherill.  The  bill  prays  a  perpetual  injunction.  A  demurrer 
was  sustained  to  the  bill,  and  the  bill  dismissed. 

The  only  question  to  be  determined  is,  whether  the  bill  shows 
sufficient  upon  its  face  to  entitle  the  party  to  the  injunction.  We 
are  clearly  of  the  opinion  that  it  does.  The  demurrer  admits  the 
truth  of  the  statements  in  the  bill,  and  they  present  a  clear  case 
of  fraud.  The  defendants  have  taken  advantage  of  their  own  wrong 
in  obtaining  the  judgment  at  law.  I  hardly  know  where  we  are 
to  look  for  a  stronger  case.  After  the  proceeding  had  been  com- 
menced against  the  complainant,  Byers,  one  of  the  plaintiffs  in  that 
suit,  investigated  the  title  to  the  note,  the  amount  of  which  they 
were  seeking  to  recover,  and  being  cortvinced  that  it  belonged  to 
Sherrill,  advised  Wierich  to  pay  it  to  him,  which  was  accordingly 
done.  At  the  same  time,  also,  he  assured  him  that  he 
[*  388j  would  dismiss  the  garnishee  proceedings  against  him, 
and  pay  the  costs.  If  this  were  not  sufficient  to  justify 
Wierich  in  paying  no  further  atteiftion  to  that  proceeding,  it  is  not 
for  the  party,  who,  by  fair  promises,  induced  him  to  attend  no 
further  to  the  proceeding  by  assurances  that  it  should  be  dismissed, 
to  accuse  him  of  negligence.  If  the  complainant  was  too  confid- 
ing, it  is  not  for  the  party  who  has  betrayed  that  confidence  to  re- 
proach him  with,  or  take  advantage  of  it.  He  lulled  the  present 
party  into  security,  by  assurances  that  he  would  do  what  it  was 
but  just  that  he  should  have  done,  and  then,  in  his  absence,  and  in 
violation  of  his  agreement,  took  a  judgment  to  which  he  knew  he 
was  not  entitled;  and  then,  when  called  upon  to  release  it,  said 
that  he  had  made  over  his  interest  to  his  co-plaintiff  in  that  suit, 
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and  hence  he  could  do  nothing  about  it.  De  Zoya,  when  called 
upon  for  the  same  purpose,  excuses  himself  for  insisting  upon  the 
payment  of  the  judgment,  by  saying  he  knows  nothing  about  it. 
if  he  did  not  participate  in  the  original  fraud,  by  insisting  upon 
its  fruits  he  becomes  a  party  to  it.  He  can  not  excuse  himself  as 
being  a  bona  fide  purchaser  of  the  interest  of  his  co-plaintiff,  who 
actually  conjmitted  the  fraud.  It  having  been  committed  by  one 
of  the  parties  to  the  judgment,  it  is  as  much  tainted  as  if  all  the 
parties  had  participated  in  the  fraudulent  practices  and  design. 

Where  a  judgment  is  obtained  by  fraud  or  accident,  without  any 
fault  or  negligence  on  the  part  of  defendant,  a  court  of  equity  will 
afford  relief,  either  by  opening  the  case,  and  allowing  the  party  an 
opportunity  of  another  trial,  or  by  a  perpetual  injunction.  In  case 
a  new  trial  is  awarded,  whether  it  should  be  sent  back  to  the  court 
of  law  to  be  tried  again,  as  seems  to  be  the  practice  in  Kentucky, 
or  whether  the  court  of  chancery  will  proceed,  having  thus  obtained 
jurisdiction  of  it,  and  make  such  a  disposition  as  the  real  rights  of 
the  parties  require,  we  do  not  now  propose  to  determine.  In  this 
case  that  question  does  not  arise,  for  here  is  a  clear  case  presented 
in  the  bill,  requiring  a  perpetual  injunction.  The  case  of 
Lee  V.  Baird^  4  Hen.  and  Munf.  493,  is  precisely  like  this,  [*  389] 
except  that  the  indictments  offered  to  secure  the  absence 
of  the  party  from  the  court  were  not  so  strong. 

The  decree  of  the  circuit  court,  sustaining  the  demurrer  and 
dismissing  the  bill,  must  be  reversed,  and  the  cause  remanded 
with  leave  to  the  defendant  to  answer.  Costs  to  be  paid  by  de- 
fendant. 

Decree  reversed. 


John  Bates  et  al.  v.  Noah  Bulkley. 
Appeal  from  Cook. 

1.  Justice  of  peace— jurisdiction.  A  suit  was  commenced  before  a  justice 
of  the  peace  upon  a  note  for  one  hundred  dollars,  payable  in  twenty  days. 
Judgment  was  rendered  for  the  plaintiff  for  that  amount,  and  the  defendant 
appealed  to  the  circuit  court,  where  they  moved  to  dismiss  the  cause  for  want 
of  jurisdiction  in  the  justice:  IIeld,that  the  justice  had  jurisdiction,  as  the  face 
of  the  note  did  not  exceed  one  hundred  dollars,  and  the  plaintiff  did  not  claim 
interest. 

2.  Usury — mtist  be  pleaded  in  first  instance.  In  a  suit  brought  into  the  circuit 
court,  by  appeal  from  the  judgment  of  a  justice  of  the  peace,  after  a  motion  to 
dismiss  was  overruled,  the  defendant  offered  to  give  evidence  of  usury,  but  tlie 
court  refused  to  receive  it:  Held,  that  this  defence  came  too  late,  not  having 
been  made  at  the  trial  before  the  justice. 

;3.  Practice — defence  before  justice  of  peace  to  be  stated  before  trial.  In  suits 
before  justices  of  the  peace,  it  is  incumbent  on  the  defendant  to  state  his  de- 
fence before  the  commencement  of  the  trial,  so  that  the  plaintiff  may  have  notice 
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of  it;  and  it  is  the  duty  of  the  justice  to  note  on  his  docket  the  substance  of  the 
defence  thus  stated,  that  it  may  be  known,  should  occasion  subsequently  require, 
what  were  the  questions  tried  before  the  justice,    {a) 

4.  Neav  trial — all  evidence  not  in  record — denial  of  not  revieiced.  Where 
a  motion  for  a  new  trial  is  made  on  the  ground  that  the  finding  of  the 
court  is  against  the  evidence,  and  is  overruled,  it  should  appear  from  the  bill  of 
exceptions  that  it  contains  all  the  evidence;  if  it  does  not  so  appear,  the  appel- 
late court  will  not  reverse  the  judgment,  [h) 

This  was  a  case  originally  Lronglit  before  a  justice  of  the  peace 
of  Cook  county,  and  taken  by  appeal  into  the  Cook  circuit  court. 
It  was  heard  before  the  Hon.  Jesse  B.  Thomas,  without  the  inter- 
vention of  a  jury,  at  the  March  terra,  1845,  when  a  judgment  was 
rendered  for  the  plaintiff  for  $100. 

The  suit  was  commenced  on  the  16th  day  of  January, 
[*  390]  1844,  and  the  summons  was  made  returnable  on  the  22d 
day  of  the  same  month.     The  following  is  a  copy  of  the 
note  upon  which  the  suit  was  brought: 

"  $100.  Chicago,  Illinois,  Dec.  11,  1843. 

Twenty  days  from  date,  we  jointly  and  severally  promise  to  pay 
!Noah  Bulkley,  or  order,  one  hundred  dollars  for  value  received. 
(Signed)  John  Bates,  Jr. 

Elias  Waring." 

The  other  material  facts  are  stated  in  the  opinion  of  the  court. 
The  case  was  submitted  on  written  arguments. 

J.  Y.  ScAMMON  and  N.  B.  Judd,  for  the  appellants,  relied  on  the 
following  points  and  authorities:  Tlie  statute  in  relation  to  jus- 
tices'jurisdiction,  passed  March  2,  1833,  provides,  tiiat  they  shall 
have  jurisdiction  in  cases  where  the  debt  or  demand  originally  ex- 
ceeded the  sum  of  one  hundred  dollars,  but  had  been  reduced  be- 
low that  sum  by  fair  credits.     Gale's  Stat.  425. 

The  interest  due  upon  the  one  hundred  dollars  was  as  much  a 
part  of  the  debt  as  the  amount  mentioned  in  the  note. 

The  credit  of  interest  allowed,  as  mentioned  in  the  bill  filed,  was 
not  a  fair  credit  within  the  meaning  of  the  statute,  it  being  ap- 
parent that  it  was  given  merely  to  confer  jurisdiction  upon  the 
magistrate,  and  consequently  comes  within  the  principle  laid  down 
in  Huarunin  v.  iSlicholson,  1  Scam.  576. 

]S[o  indorsement  was  made,  or  credit  given  upon  the  note. 

The  case  of  Simpson  v.  Updegraff,  1  Scam.  574,  can  not  be  re- 
lied on  as  authority  in  this  case,  as  no  principle  is  laid  down  in 

Cases  Citing  Text.  Wright  v.  Smith,  76  111.  216. 

{a)  Party  may  remit  part  of  his  de-  {h)  That  refusal  of  new  trial  may  be 

mand  so  as  to  bring  it  within  jurisdic-  ground  for  reversal  of  judgment,  bill 

tion  of  justice  of  peace  or  other  court.  of  exceptions  must  purport  to  contain 

Raymond     v.    Strobel,    24    111.    114;  all  evidence.  Clark  y.  Willis,  16  111.  61. 
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the  decision  and  opinion  of  the  court,  that  can  be  adopted  as  a  gen- 
eral rule  in  all  cases.  \ 

The  statute  in  relation  to  interest  provides,  that  whenever  it 
shall  appear  to  the  court,  before  whom  the  action  is  tried,  by  the 
pleadings  that  a  greater  rate  of  interest  has  been  taken  than  al- 
lowed by  law,  the  court  shall  deduct,  etc.     Gale's  Stat.  343. 

JNo  plea  of  usury  was  required  in  this  case,  as  there  are  no 
pleadings  required  in  a  justice's  court.  Ballance  v.  Frisby,  2 
Scam.  63. 

The  evidence  given  by  defendants  showed  the  payment  [*  3911 
of  the  note  sued  upon — by  cash  $30,  and  a  new  note  for 
the  balance.  The  memorandum  was  in  the  handwritine:  of  the 
plaintiff  and  in  the  possession  of  the  defendants,  and  dated  four 
days  after  the  note  became  due;  it  was  a  distinct  admission  of  the 
payment  of  the  note  for  $100.  Plaintiff  testified  that  he  never 
had  but  one  note  for  that  sum  against  the  defendants,  and  that 
was  the  one  now  in  suit.  His  declaration,  that  he  never  received 
the  thirty  dollars,  can  not  do  away  with  his  written  admission  of 
that  fact  when  he  further  states,  that  he  can  not  recollect  the  cir- 
cumstances under  which  he  made  the  admission,  and  also,  that  he 
had  a  clerk  and  agent,  Charles  H.  Chapman,  who  was  in  the  habit 
of  receiving  money  for  him  and  on  his  account,  and  who  was  the 
person  that  managed  the  matter  when  the  original  bond  was  made. 
If  the  clerk  failed  to  account  to  his  principal  for  the  money,  it  was 
no  fault  of  defendants;  they  having  paid  the  same,  as  admitted  by 
the  plaintiff,  are  entitled  to  be  discharged  from  further  liability 
upon  the  same. 

H.  Bi.,owN,  for  the  appellee:  The  case  of  Simpson  v.  Updegraff, 
1  Scam.  594,  is  precisely  in  point.  In  that,  the  note  was  given 
for  $100  payable  on  the  20th  day  of  October,  1838.  The  suit  was 
brouglit  two  da)^s  thereafter.  No  interest  in  that  case  was  claimed, 
nor  was  there  in  this. 

The  evidence  of  usury  offered,  was  properly  rejected.  J^o  such 
attempt  was  made  in  the  justice's  court,  and  no  pleadings  to  that 
effect  in  this.  Sec  the  act  to  regulate  the  interest  of  money, 
April  2,  1833,  §  §  3,  6.  The  evidence  was  therefore  inadmissi- 
ble. 

As  to  the  third  point,  to  wit:  that  the  judgment  was  against 
evidence,  it  can  not  be  pretended,  that  any  evidence  whatever  was 
given  for  the  defendants  entitled  to  anj^  consideration.  A  memo- 
randum was  produced  in  the  handwriting  of  Bulkley,  without 
date  or  signature,  and  without  any  thing  to  show  its  connection 
with  the  note  in  issue.  Bulkley  was  called  upon  to  explain  it  by 
defendants  and  testifies  that  he  never  received  any  money  from 
either  of  them. 
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["  392]  Caton,  J.  On  the  16tli  day  of  Januarj,  1844,  Bulk- 
ley  sued  Bates  and  Waring  before  a  justice  of  the  peace 
on  a  note  for  oi:ie  hundred  dollars,  payable  twenty  days  from  date, 
December  11,  1843.  The  summons  was  served,  and  on  the  return 
day,  the  defendants  not  appearing,  a  judgment  was  rendered  for 
the  plaintiff  for  one  hundred  dollars,  the  amount  of  his  claim. 
The  defendant  below  appealed  to  the  circuit  court,  where  the  cause 
was  submitted  to  the  court  for  trial,  and  the  judgment  affirmed 
for  the  same  amount.     The  case  is  brought  here  by  appeal. 

The  bill  of  exceptions  shows,  that  on  the  trinl  below  the  plain- 
tiff read  in  evidence  the  same  note,  wdiereupon  the  defendants 
moved  the  court  to  dismiss  the  cause  for  want  of  jurisdiction  in 
the  justice  of  the  peace,  which  motion  was  overruled  by  the  court, 
and  this  is  the  first  error  assigned. 

This  precise  question  was  decided  by  this  court  in  the  case  of 
Simpson  v.  Updegraff,  1  Scam.  594,  where  it  was  held,  that  the 
justice  had  jurisdiction  where  the  face  of  the  note  did  not  exceed 
one  hundred  dollars,  although  the  party  might  have  claimed  in- 
terest on  it,  had  he  chosen  so  to  do,  which  would  have  made  the 
whole  amount  exceed  one  hundred  dollars.  In  that  case  as  in  this, 
nothing  was  said  about  interest  in  the  note  itself,  so  that  interest 
could  not  commence  at  any  rate  till  the  maturity  of  the  note.  It 
is  said  in  the  wn-itten  argument  of  the  counsel  for  the  appellants, 
that  that  case  ought  not  to  be  considered  as  authority,  because  no 
principle  is  laid  down  in  the  decision  and  opinion  of  the  court, 
that  can  be  adopted  as  a  general  rule  in  all  cases.  It  is  sufficient 
that  the  decision  was  in  precisely  such  a  case  as  this,  and  that  it 
establishes  a  particular  rule  to  govern  such  particular  cases.  The 
interest  in  such  a  case  is  a  mere  incident  to  the  note  which  the 
party  may,  or  may  not  claim,  as  he  chooses.  Suppose  that  the 
plaintiff  below  had  received  the  amount  of  the  note,  exclusive  of 
the  interest,  and  without  saying  any  thing  about  the  interest,  I 
presume  it  would  not  be  contended,  that  he  could  subsequently 
have  set  up  a  claim  for  the  interest.  The  creditor  may,  if  he 
choose,  claim  interest  on  an  account  stated  after  the  bal- 
r*  393]  ance  due  has  been  agreed  upon,  and  yet  we  should  hardly 
expect  to  hear  it  questioned,  that  a  justice  of  the  peace 
would  have  jurisdiction  of  such  an  account,  where  it  did  not  ex- 
ceed one  hundred  dollars.  In  that  decision  of  the  court  there  was 
no  error. 

We  further  learn  from  the  bill  of  exceptions,  that  after  the  de- 
cision of  the  motion  to  dismiss,  and  the  plaintiff  had  rested  his 
cause,  the  defendants  "  offered  to  give  evidence  of  usury,  which 
was  objected  to  by  the  plaintifiT,  and  the  court  refused  to  receive 
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evidence  proving  usury,  to  veliicli  decision  the  defendants  excepted." 
For  this  decision,  the  second  error  is  assigned. 

The  defendants  come  too  late  with  this  defence.  Properly  it 
should  have  been  interposed  before  the  justice,  and  at  all  events, 
they  should  have  asked  and  obtained  leave  of  the  circuit  court  to 
interpose  that  defence  before  the  trial  commenced,  so  that  the  plain- 
tiif  might  have  notice  of  it  and  prepare  himself  with  rebutting  evi- 
dence. Had  such  an  application  been  made  to  the  court  in  proper 
season,  and  any  reasonable  excuse  showzi  why  it  was  not  presented 
before  the  justice,  in  the  exercise  of  a  sound  discretion,  the  court 
would  probably  have  allowed  the  defence  to  have  been  then  inter- 
posed. On  the  part  of  the  ap})ellant  it  is  said,  that  no  plea  of  us- 
ury was  necessary  in  this  case,  because  no  pleadings  are  required 
in  a  justice's  court,  and  the  statute  requires  that  usury  shall  be 
pleaded.  It  is  true,  there  are  no  written  pleadings  required  in  a 
justice's  court,  but  still  it  is  incumbent  on  the  defendant  to  state 
his  case  in  that  court  before  the  commencement  of  the  trial,  so  that 
the  other  party  may  have  notice  of  it;  and  it  is  the  duty  of  the  jus- 
tice to  note  down,  in  his  docket,  the  substance  of  the  defence  thus 
stated,  so  that,  if  subsequent  occasion  should  require,  it  may  be 
known  what  were  the  questions  tried  before  the  justice.  That 
would  undoubtedly  be  a  sufficient  pleading  of  the  usury  to  answer 
the  requirements  of  the  statute. 

A   motion  was  made  for  a  new   trial,  and   the  two  decisions 
above  referred  to  were  assigned  as  causes,  and  also  that  the 
iinding  of  the  court  was  against  the  evidence,  which  mo-  [*  394] 
tion  was  overruled  by  the  court,  to  which  decision  the  de- 
fendants excepted.     This  is  the  last  error  assigned. 

The  bill  of  exceptions  shows  that  the  defendants  produced  a  pa- 
per in  the  handwriting  of  the  plaintiff,  of  which  the  following  is  a 
copy: 

"January  4th,.  1844. 
"  Payment  on  $100  note,  ,  $30  00 

"  Interest  on  4  days  1  40 

"  Interest  on  new  note  10  days  2  62 

$34  02 
At  the  instance  of  the  defendants,  the  plaintiff  was  sworn,  and 
testilied  that  the  memorandum  was  in  his  handwriting;  that  he 
never  had  any  other  note  against  the  defendants  for  one  hundred 
dollars;  tliat  he  did  not  particularly  recollect  the  circumstances  of 
making  the  memorandum;  that  he  had  never  received  the  thirty 
dollars  mentioned  therein;  that  he  could  not  recollect  how  he  come 
to  give  the  memorandum,  or  the  circumstances  under  which  it  was 
given ;  that  he  never  received  any  money  from  either  of  the  de- 
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fendants,  on  the  note  sued  on.  The  plaintiff  also  testified,  that 
one  Chapman  was  his  agent  when  the  note  was  given;  that  he 
wrote  the  note  and  Chapman  procured  its  execution;  that  Chapman 
was  in  the  habit  of  receiving  money  for  him. 

This  is  the  substance  of  the  evidence  given  in  the  bill  of  excep- 
tions, but  whether  it  was  all  the  evidence  given  on  the  trial,  we 
are  not  informed.  The  fact  that  the  bill  of  exceptions  does  not 
show  that  it  contains  all  of  the  evidence  given  on  the  trial,  is  con- 
clusive against  our  reversing  the  Judgment  of  the  court  below  for 
overruling  the  motion  for  a  new  trial,  because  its  finding  was 
against  evidence.  But  admitting  that  we  have  all  of  the  evidence  be- 
fore us,  still  we  think  it  justilied  the  court  in  finding  as  it  did. 
The  memorandum  was  not  signed  by  the  plaintiff,  and  it  is  only  by 
inference,  and  that  not  very  satisfactory,  that  we  can  say  it  referred 
to  a  note  between  these  parties.  Besides,  the  defendants 
[*  3951  made  a  witness  of  the  plaintiff",  and  are  bound  by  his  testi- 
mony, and  he  swears  that  he  never  received  any  money 
whatever  on  this  note,  and  if  any  was  ever  received  by  Chapman, 
for  the  plaintiff,  he  was  a  competent  witness  to  prove  it. 

The  judgment  of  the  circuit  court  is  atiirmed  with  costs. 

Purple,  J.  I  concur  with  the  court  in  afiirming  the  judgment 
in  this  case,  but  differ  from  the  majority  in  relation  to  one  of  the 
principles  decided. 

An  examination  of  the  statute  of  this  State  concerning  usury, 
has  led  me  to  the  conclusion  that  such  a  defence  can  not  be  made 
in  a  suit  brought  before  a  justice  of  the  peace,  and  I  will  proceed 
to  state  the  reasons  which  have  produced  this  conviction.  The 
fourth  section  of  tliis  statute,  R.  L.  395,  provides,  that  "  whenever 
any  action  brought  on  any  contract  or  assurance  for  the  payment 
of  money  or  any  other  thing,  it  shall  appear  to  the  court  before 
which  such  action  shall  be  tried,  by  the  pleading  in  the  case  and 
on  application  of  tlie  defendant,  that  a  greater  rate  of  interest  shall 
have  been  directly  or  indirectiy  reserved,  discounted  or  taken  than 
is  allowed  by  this  chapter,  the  defendant  shall  recover  his  full  costs 
and  the  plaintiff  shall  forfeit  three  fold  the  amount  of  the  interest 
reserved,  discounted  or  taken,  and  shall  have  judgment  and  execu- 
tion for  the  balance  only  which  may  reiuain  due  upon  said  contract  or 
assurance  after  deducting  three  fold  the  amount  of  said  interest, 
one  third  part  of  which  shall  l)e  paid  to  the  defendant  and  the  re- 
maining two  thirds  shall  be  paid  into  the  county  treasury  of  the 
county  in  which  such  suit  shall  have  been  instituted." 

The  fifth  section  of  the  same  act  imposes  the  same  penalty  and 
forfeiture  upon  any  person  or  corporation  who  shall  contract  to  re- 
ceive any  greater  sum  or  value  than  is  by  the  same  law  allowed  for 
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the  loan  or  forbearance  of  money  or  other  thing,  and  gives  the 
penalty  to  the  pei^on  sueing  for  the  same,  provided  he  be  not  one 
of  the  contracting  parties,  in  which  case  it  is  to  be  paid  into  the 
county  treasury. 

The  sixth  section  provides,  that  any  person  who  may  [*  3961 
have  paid  usurious  interest  may  recover  back  three  times 
the  amount  paid,  by  action  of  debt  in  any  court  having  jurisdic- 
tion thereof^  or  by  bill  in  chancery  in  the  circuit  court. 

In  no  instance  in  this  State  has  a  justice  of  the  peace  jurisdic- 
tion to  give  judgment  for  a  penalty  or  a  forfeiture  imposed  by  law, 
unless  in  the  act  imposing  such  penalty  or  forfeiture,  jurisdiction 
is  expressly  conferred.  Bowers  v.  Green,  1  Scam.  42.  How,  or 
in  what  manner,  is  then,  a  justice  of  the  peace  to  investigate  this 
question  of  usury,  and  subject  the  plaintiff  in  the  suit  to  penalties 
and  forfeitures.  If  the  law  was  designed  by  the  legislature  to  have 
any  force  or  eflFect  whatever,  they  must  have  intended  to  confer 
upon  the  tribunal  in  which  questions  of  this  sort  were  properly 
cognizable,  full  power  and  authority  to  give  such  judgment  in  fa- 
vor of  the  parties  entitled  to  the  forfeiture,  as  would  enable  them 
to  enforce  the  collection  of  the  same.  Of  what  avail  would  it  be, 
to  say  that  the  plaintiff  shall  forfeit  three  fold  the  amount  of  the 
interest  reserved,  one  third  of  which  shall  be  paid  to  the  plaintiff, 
and  two  thirds  to  the  county,  if  the  court  has  no  power  to  give 
judgment  in  favor  of  the  party  and  the  county  for  such  forfeiture. 
If  such  judgment  is  not  given,  the  object  of  the  law  and  the  mani- 
fest intention  of  the  legislature  is  defeated.  If  the  court  can  only 
adjudge  that  the  plaintiff'  shall  forfeit  three  fold  the  amount  of  the 
whole  interest,  deduct  that  from  the  principal,  and  give  judgment 
in  favor  of  the  plaintiff  for  the  residue  after  such  deduction,  then 
the  whole  penalty  and  forfeiture  would  accrue  to  the  defendant 
alone,  and  the  county  could  get  nothing. 

It  seems  clear  to  me  that  the  legislature,  in  appropriating  these 
forfeitures  in  the  manner  mentioned  in  the  statute,  necessarily  con- 
ferred u])on  the  court  where  the  issue  was  made,  authority  to  ren- 
der such  judgment  in  the  premises  as  would  comport  to  the  design 
and  object  of  the  law;  and  that  if  a  justice  of  the  peace  has  any 
jurisdiction  over  the  subject  matter  of  these  penalties,  he  must  of 
necessity  have  full  and  complete  power  to  render  a  Judgment  ac- 
cording to  the  respective  rights  of  the  parties,  in  pur- 
suance of  the  spirit  and  intention  of  the  statute.  This,  it  [*  397] 
will  be  admitted,  he  can  not  do,  because  he  has  no  special 
authority  from  the  law  itself  to  give  judgment  for  these  penalties. 

If  it  could  with  propriety  be  urged  that  the  justice  might  de- 
duct the  amount  of  the  forfeiture  from  the  plaintift''s  claim,  and 
give  judgment  to  the  plaintiff  for  the  residue,  without  rendering 
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anj  judgment  in  favor  of  the  parties  entitled  to  forfeiture,  I  would 
ask,  in  what  respect  such  proceeding  would  be  different  from  a 
judicial  determination  by  the  magistrate  that  the  plaintili'  had  in- 
curred this  penalty?  And  by  proceeding  to  deduct  it  from  the 
plaintiff's  claim,  does  he  not  thereby  enforce  its  payment  by  the 
party?  In  case  of  a  suit  brought  for  the  recovery  of  a  penalty, 
its  payment  is  enforced  by  judgment  and  execution.  In  this  case, 
by  the  judgment  merely,  without  the  execution.  If  such  should 
be  the  law,  the  justice  could  do  that  indirectly  by  a  judgment 
alone,  which  he  could  not  do  directly  by  judgment  and  execution. 
Kow,  the  fifth  section  gives  a  penalty  by  suit,  when  a  party  has 
only  contracted  to  receive  usury,  and  the  sixth,  when  it  has  been 
paid  or  received.  Would  it  be  contended,  that  these  penalties 
could  be  recovered  before  a  justice  of  the  peace?  And  yet  it 
seems  to  be  the  opinion  of  a  majority  of  the  court,  that  the  same, 
or  those  of  a  precisely  similar  nature,  may  be  introduced  as  a  set 
off  to,  or  deduction  from  a  plaintift^'s  claim.  In  my  judgment, 
and  I  say  it  with  all  respect  to  the  opinion  of  the  court,  this  could 
no  more  be  permitted  than  a  defendant  in  such  action  could  be 
allowed  to  set  off"  to,  or  deduct  from  a  plaintiff's  demand,  in  a  suit 
before  a  justice,  forfeitures  due  to  him  from  the  plaintiff' for  cutting 
timber  on  his  lands,  providing  the  justice  had  had  no  jurisdiction 
of  such  penalties.  And  it  might,  it  seems  to  me,  with  equal  pro- 
priety be  said  in  the  last  case  as  in  the  former,  that  the  magistrate 
had  not  given  judgnient  for  this  penalty,  but  merely  deducted  it 
from  the  plain tiff''s  claim.  ISTor  can  it  be  said,  that  unless  the 
justice  has  jurisdiction  over  these  penalties  that  the  defendant 
would  be  without  remedy.  lie  can  sue  for  and  recover  it  in  the 
proper  tribunal  either  before  or  after  it  has  been  paid.  And 
P  398]  because  it  might  sometimes  operate  as  a  matter  of  incon- 
venience merely,  in  my  view,  is  no  reason  for  extending, 
by  implication,  the  jurisdiction  of  a  justice  over  matters  involving 
some  of  the  most  intricate  questions  in  the  law.  In  suits  to  re- 
cover these  penalties,  the  right  of  action  is  only  given  in  the  cir- 
cuit court;  and  from  the  whole  tenor  of  the  act  it  seems  to  me 
that  the  legislature  did  not  intend  that  a  justice  should  have  juris- 
diction over  the  subject  matter;  that  it  was  not  the  design  that 
this  weapon  should  be  used  by  way  of  defence,  when  a  party  could 
not  be  permitted  to  avail  himself  of  it  by  way  of  attack.  I  am 
strengthened  in  these  positions  still  further,  by  the  language  of 
the  fourth  section  of  the  act  before  referred  to,  which  only  confers 
authority  upon  the  court  to  give  these  jndgments  for  the  penal- 
ties, when  "  it  shall  appear  upon  the  pleadings  and  on  application 
of  the  defendant,"  etc.  I  confess  if  it  were  by  any  means  clear, 
or  even  probable  from  the  residue  of  the  act,  that  the  justice  had 
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jurisdiction  to  enforce  these  penalties,  I  should  consider  this  pro- 
vision comparatively  of  little  weight.  But  believing  as  I  do,  that 
it  confers  no  such  jurisdiction,  I  think  it  may  with  much  propriety 
be  said  that  the  inference  is  fair  and  legitimate,  that  the  legisla- 
ture designed  that  proceedings  of  this  kind  should  be  adjudicated 
only  in  courts  where  pleading  is  indispensable. 

On  the  whole  I  am  of  opinion,  that  the  court  below  decided  cor- 
rectly in  refusing  to  receive  evidence  of  usury  as  offered  to  be 
proved  by  the  defendant  below,  upon  the  ground  that  the  justice 
had  no  authority  to  try  the  question,  and  consequently,  the  circuit 
court  could  have  none  on  the  appeal. 

ScATES,  J.,  said:  I  differ  with  the  court  in  sanctioning  the  re- 
fusal of  the  court  below  to  allow  the  defence  of  usury  to  be  set 
up.  The  statute  has  expressly  allowed  such  defence  to  be  set  up 
against  a  recovery  upon  the  usurious  contract.  Parties  before 
justices,  and  in  cases  on  appeal  from  their  decisions,  are  by  statute 
allowed  to  present  their  pleadings  ore  tenus.  Unless  there  be  rales 
of  court  lixing  the  time  when  the  grounds  of  defence  shall 
be  disclosed,  the  defendant,  if  not  required  sooner  by  the  [*  3991 
court,  may  state  his  defence  when  the  plaintiff  has  closed 
his  case,  and  the  defendant  is  ready  to  begin.  If  the  nature  of  the 
defence  is  calculated  to  surprise  the  plaintiff,  the  court  might  still 
allow  him  an  opportunity  to  apply  for  a  continuance  under  the  cir- 
cumstances. But  it  will  surely  not  obviate  an  evil  of  this  charac- 
ter, by  cutting  off  the  right  of  making  such  a  defence  at  all;  for 
that  would  only  shift  the  hardship  from  the  plaintiff  to  the  defend- 
ant. If  the  law  or  the  rules  of  court  had  prescribed  any  time  for 
disclosing  the  grounds  of  defence,  there  might  be  some  show  of 
justice  in  the  refusal,  but  nothing  of  the  kind  is  shown  in  the 
record,  or  pretended  by  the  defendant  here. 

The  defence,  therefore,  ought  to  have  been  allowed ;  and  if  neces- 
sary, even  after  plaintiff  had  closed  his  case,  he  ought  to  have 
been  allowed  a  continuance  to  prepare  to  meet  it,  if  surprised  by 
the  nature  of  the  defence.  The  statute  has  not  only  given  a  right 
to  courts  to  inquire  into  usury,  but  that  too,  by  the  oath  of  plain- 
tiff and  defendant;  and  this,  I  think,  in  any  court,  having  juris- 
diction to  investigate  the  contract  in  which  it  is  alleged  to  have 
been  taken.  Surely  the  legislature  never  intended  such  folly  and 
absurdity,  as  to  prohibit  usury  on  any  and  all  contracts,  and  still 
allow  the  usurer  to  recover  it  in  a  court  having  cognizance  of  the 
contract,  but  not  of  the  defence. 

The  jurisdiction  of  the  action  determines  the  jurisdiction  of  the 
defence.  For  the  act  declares,  whenever  it  shall  appear  by  the 
"pleadings  in  the  case,  and  on  application  of  the  defendant"  be- 
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fore  the  court  before  which  such  action  shall  be  tried,  the  right  to 
set  up  the  defence  exists  by  necessary  implication,  from  a  jurisdic- 
tion over  the  usurious  contract;  and  this  may  well  be,  although 
the  justice  might  not  take  cognizance  of  the  penalty  as  a  distinct 
cause  of  action,  as  in  the  case  of  Bowers  v.  Green.  Entertaining 
these  views,  I  am  compelled  to  differ  with  the  court  in  not  allow- 
ing the  defence  to  have  been  made,  at  the  time  it  was  offered ;  and 
also  with  Justice  Purple,  as  to  the  justice's  jurisdiction  of  such  a 
defence. 


Judgr)ient  affirmed. 


Elisha  Riggs  1).  Geokge  Savage. 

[*  400]  Error  to  Warren. 

1.  Ejectment — amendment  of  record — new  trial.  In  an  action  of  ejectment 
brought  by  A.  against  B.  a  trial  was  had,  and  verdict  and  judgment  rendered  in 
favor  of  B.  At  the  next  term,  on  motion  of  plaintifl",  the  following  order  was 
entered,  to  wit:  "This  day  came  the  plaintiff  by  his  attorney,  and  on  his  mo- 
tion it  is  ordered,  that  this  cause  be  reinstated  on  the  docket,  it  being  proven  to 
the  satisfaction  of  the  court,  that  the  costs  have  been  paid."  One  year  after- 
wards, the  defendant  moved  the  court  to  strike  the  cause  from  the  docket,  and 
the  plaintiff  entered,  at  the  same  time,  a  cross  motion  for  leave  to  amend  the 
record.  The  latter  was  overruled,  and  the  former  sustained.  The  plaintiff  then 
moved  to  try  the  cause,  although  stricken  from  the  docket,  but  the  motion  was 
overruled:  Held,  that  the  application  to  amend  was  addressed  to  the  sound  dis- 
cretion of  the  court,  and  that  a  refusal  to  grant  the  amendment  could  not  be  as- 
signed for  error:  {a)  Held,  also,  that  if  the  proper  application  had  been  made  to 
the  court  to  vacate  the  judgment,  at  the  time  the  cause  w^as  reinstated  upon  the 
docket,  a  new  trial  would  have  been  granted  as  a  matter  of  course.  (&) 

Ejectment  in  the  Warren  circuit  court,  brought  by  the  plaintiff 
in  error  against  the  defendant  in  error.  The  cause,  after  the  lapse 
of  several  terms  of  court  and  sundry  proceedings  therein,  was 
stricken  from  the  docket  at  the  November  term,  1845,  the  Hon. 
Norman  H.  Purple  presiding.  Those  proceedings  and  the  reasons 
which  led  to  this  determination  will  appear  in  the  progress  of  this 
report. 

The  cause  was  submitted  on  written  arguments  of  the  counsel. 

Cases  Citing  Text.  1845.    First  new  trial  under  statute  is 

(«)    Order  refusing   application  to  right  of  unsuccessful   party  on  com- 

amend   record  may   be  reviewed    in  pliance  with  statute;  court  has  no  dis- 

court  of  appeal.    R.  S.  1874,  Practice,  cretion  to  refuse  it.     Vance  «.  Sch uy- 

ch.  110,  ^5  (31;  S.  and  C.'s  Stats,  p.  1826;  ler,  1   Gilm.  160;  Emmons  «.  Bishop, 

Cotbran's  Stats.  (1885)  p.  1106.  14  111.  152;    Shackleford  v.  Bailey,  ;I5 

(i!;)  Granting  second  new  trial  under  III.  887;    Chamberlain  ?;.  McCarty,  (>o 

R.  S.  1845,  p.  208,  g  30,  hold  to  be  in  111.  262;    Lowe  v.  Foulke,  103  III.  58. 

discretion  of  court.     Riggs  «.  Savage,  In  ejectment  right  to  new  trial  under 

4  Gilm.  12JJ.     R.  S.  1874,'Ejectment,  common  law  is  independent  of  and  in 

ch.  45,  §  35  [S.  and  C.'s  Stats,  p.  989;  addition  to  right  to  new  trial   under 

Cothran's  Stats.  (1885)  p.  609]  is   sub-  statute.     Laflin  v.  Herrington,  17   111. 

stantial    re-enactment    of    statute    of  399, 403. 
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W.  A.  MiNSHALL,  for  the  plaintiff  in  error:  This  was  an  action 
of  ejectment  in  which,  at  the  June  term  of  the  Warren  circuit 
court,  A.  D.  1844,  a  trial  was  had  and  verdict  and  judgment  for 
defendant.  At  the  next  November  term,  1844,  plaintiff  intend- 
ing to  avail  himself  of  the  lirst  opportunity  of  the  right  under  the 
ejectment  law  of  1839,  to  obtain  a  new  trial,  paid  the  costs  as  the 
thirtieth  section  of  this  act  requires,  and  moved  the  court  to  vacate 
the  judgment  and  grant  a  new  trial,  which  was  allowed,  but  the 
clerk  entered  the  order  in  the  following  form:  "  Elisha 
Riggs  V.  George  Savage.  This  day  came  the  plaintiff  by  [*  401] 
Ins  attorney,  and  on  his  motion  it  is  ordered,  that  the  cause 
be  reinstated  on  the  docket,  it  being  proved  to  the  satisfaction  of 
the  court  that  the  costs  have  been  paid."  At  the  same  term  the 
following  minutes  were  made  by  the  clerk  of  said  court:  "  Elisha 
Riggs  V.  George  Savage.     This  cause  to  be  reinstated." 

That  portion  of  the  thirtieth  section  under  which  the  motion 
and  order  were  made,  reads  as  follows:  "The  courts  in  which 
Judgment  shall  be  rendered  at  any  time  within  one  year  there- 
after, upon  the  application  of  the  partj'  against  whom  the  same 
M'as  rendered,  his  heirs  or  assigns,  and  upon  the  pajnnent  of  all 
costs  and  damage  recovered  thereby,  shall  vacate  such  judgment 
and  grant  a  new  trial."  At  the  November  term  of  tlie  court, 
1845,  one  term  having  intervened  between  the  term  when  the 
cause  was  reinstated  and  this  term,  on  the  calling  of  the  cause  for 
trial  and  after  the  year  had  expired,  by  reason  of  the  legislature 
altering  the  time  of  holding  the  court,  making  the  term  one  week 
later  than' it  was  before,  defendant  moved  the  court  to  strike  the 
case  from  the  docket,  to  which  plaintiff  objected,  and  made  a  cross 
motion  to  amend  the  order  of  court  herein  made  at  the  November 
term,  1844,  by  reference  to  the  orders  of  the  court  made  at  the 
June  term,  1844,  and  the  November  term,  1844,  and  the  entry  of 
the  clerk  in  his  minutes  at  the  November  term,  1844,  so  as  to 
make  the  order  full  and  perfect  in  form,  and  read,  that  the  judg- 
ment was  vacated  and  a  new  trial  granted,  so  as  to  conform  to 
what  was  unquestionably  the  intention  of  the  parties  and  the  de- 
sign of  the  court  in  reinstating  the  case  upon  the  docket.  But 
the  court  refused  the  motion  of  plaintiff  and  struck  the  cause  from 
the  docket,  and  this  is  assigned  for  error.  This  question  can  only 
be  solved  by  a  sound  construction  of  the  thirtieth  section  of  the 
ejectment  law  of  1839  and  the  order  herein.  This  section  gives 
the  party,  against  whom  a  judgment  is  rendered,  a  new  trial  as  a 
matter  of  right,  without  showing  any  cause,  on  the  payment  of 
costs  within  one  year  on  application  of  the  party.  The 
order   herein   is    "  that   the   cause  be  reinstated  on  the  [*  402] 
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it  being  proved  to  the  satisfaction  of  the  court  that  the  docket, 
costs  have  been  paid."  This  order  shows  on  its  face,  that  the  plain- 
tiif  had  complied  with  the  whole  condition  of  the  law  npon  which 
he  was  to  have  a  new  trial,  to  wit,  the  payment  of  the  costs,  and 
making  his  application  by  moving  the  court  within  the  year  to  re- 
instate the  cause  on  the  docket  for  that  purpose.  Now,  for  what 
purpose  within  the  meaning  of  this  section  and  the  phraseology 
of  this  order,  it  being  an  ejectment  cause  under  this  statute,  was 
this  cause  reinstated  on  the  docket?  The  very  term  "reinstate" 
signifies  nothing  more  than  merely  the  docketing  the  cause.  The 
term  "reinstate,"  used  in  connection  with  this  power,  shows,  that 
the  case  was  to  be  placed  in  the  same  condition  as  it  was  before 
the  trial  and  judgment.  Unquestionably,  then,  it  was  reinstated 
for  the  purposes  of  further  trial,  and  this  is,  in  effect,  granting  a 
new  trial,  and  virtually  vacates  the  judgment. 

The  action  of  ejectment,  as  regulated  by  our  statute,  is  peculiar, 
and  under  its  provisions  this  order  can  have  no  other  construction 
or  effect.  To  all  intents,  for  the  purposes  of  another  trial,  this 
cause  was  in  court  and  properly  on  the  docket.  But  because  the 
order  does  not  in  terms  say,  the  judgment  is  vacated  and  a  new 
trial  granted,  the  defendant  claims  that  the  cause  is  not  in  court, 
and  moves  to  strike  it  from  the  docket,  as  though  the  statute  pre- 
scribed a  specified  form  for  such  order. 

It  should  be  borne  in  mind,  that  this  motion  of  defendant's  was 
not  made  till  after  one  term  of  this  court  intervened  between  the 
time  when  this  cause  was  reinstated  and  the  term  of  this  court  in 
1845,  when  the  year  had  expired,  and  all  the  rights  of  plaintiff'  and 
opportunity  of  claiming  a  trial,  gone,  and  thus,  by  this  motion 
and  decision,  defendant  makes  the  former  judgment  a  final  bar  and 
conclusive  upon  plaintiff  and  all  persons  claiming  under  him,  of 
his  right  and  title  to  the  premises.  Laws  of  1838-9,  225,  §  29. 
The  court  will  not  permit  a  party  in  this  covert  way,  to  lie  in 
wait  with  a  dilatory  motion,  till  all  opportunity  has  passed  of 
counteracting  it,  but  wilf  require  the  party  seeking  to  avail 
[*  403]  himself  of  such  a  motion,  to  make  it  at  the  first  opportu- 
nity and  in  apt  time. 

The  counsel  for  defendant  admit  the  order  is  perfect;  if  so,  why 
strike  the  case  from  the  docket;  for  they  pretend  that  it  might 
have  been  put  on  the  docket  for  some  other  purpose;  if  it  is  perfect 
for  any  purpose,  it  must  be  so  for  some  substantial  purpose  under 
the  provisions  of  the  ejectment  law,  and  the  only  object  contem- 
plated by  that  act  in  reinstating  the  cause  on  the  docket,  after  one 
trial  on  the  payment  of  costs,  is  for  the  purpose  of  another  trial. 
It  has  never  been  the  practice  under  this  act,  nor  does  this  act  con- 
template any  such  practice  as  to  docket  this  cause  and  then  move 
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to  vacate  the  judgment.  But  the  new  trial  is  granted  if  the  court 
is  satisfied  that  the  costs  have  been  paid,  and  the  application  made 
within  the  year^  the  court  then  reinstates  the  cause  for  a  new  hear- 
ing. There  is  no  particular  mode  or  form  specified  in  the  act,  in 
what  form  this  shall  appear  upon  the  record. 

It  is  said  by  defendant's  counsel,  ''  that  the  record  does  not  show 
any  attempt  of  the  plaintifl"  to  procure  the  judgment  to  be  vacated. 
If  the  counsel  will  take  the  whole  of  the  order,  and  particularly 
that  portion  of  it  which  shows  that  it  was  proved  to  the  satisfac- 
tion of  the  court  that  the  costs  were  paid,  and  also  that  portion 
which  directs  the  cause  to  be  "•  reinstated,"  they  will  find  the  asser- 
tion is  without  foundation;  for  it  will  appear  from  these  provisions 
of  the  order,  that  the  motion  was  in  etfect,  and  the  court  and  all 
parties  at  the  time  must  liave  considered  it,  a  motion  for  a  new 
trial  under  the  act.  And  the  cross  motion  at  the  November  term, 
1845,  was  only  to  perfect  the  order  to  suit  the  critical  exactness  of 
the  counsel  at  that  term,  and  to  retain  the  cause  in  court,  and  not, 
as  they  pretended,  a  motion  at  the  November  term,  1845,  to  vacate 
the  judgment. 

The  assumption  of  defendant's  counsel,  and  declaration,  that  the 
order  was  proper  to  place  the  cause  on  the  docket  for  the  purpose 
of  moving  to  vacate  the  judgment,  as  a  preliminary  step,  is  more 
ingenious  than  sound;  for  there  is  nothing  to  try  on  such  an  occa- 
sion. The  right  to  have  the  judgment  vacated,  and  a  new 
trial  granted  at  this  stage  of  the  proceeding,  after  one  trial  P  404] 
and  verdict,  is  not  disputable.  There  is  nothing  to  con- 
test; all  the  court  is  to  know,  is,  whether  the  costs  have  been  paid 
and  the  year  unexpired.  The  right  is  absolute,  without  any  other 
let  or  hindrance.  The  court  does  not  ascertain  this  by  a  trial  on 
a  motion,  but  simply  by  the  production  of  the  receipt  by  the  party 
from  the  officers  of  the  court  to  whom  the  fees  are  due,  and  then 
orders  the  cause  to  be  reinstated;  or  to  make  a  formal  and  techni- 
cal entry,  would  direct  that  the  judgment  be  vacated,  a  new  trial 
granted,  and  tlie  cause  docketed.  But,  in  substance,  this  does  not 
amount  to  anything  more  than  simply  ordering  the  case  to  be  re- 
instated on  the  docket. 

I  do  not  differ  with  the  counsel  as  to  the  object  of  an  amend- 
ment, but  can  not  accede  to  the  critical  distinction  they  make  in 
saying,  "  that  it  is  one  thing  to  reinstate  a  cause,  and  another  and 
a  distinct  thing  to  vacate  a  judgment  and  order  a  new  trial."  In 
my  judgment,  this  is  a  distinction  without  any  difference.  I  can 
conceive  a  very  nice  distinction  between  docketing  a  cause,  gener- 
ally speaking,  without  reference  to  any  particular  class  of  case  or 
action,  in  a  technical  sense, — for  instance,  in  assumpsit,  or  tres- 
pass,  or  case,  a  cause  may  be  said  to  be  docketed,  and  it  would 
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mean  nothing  more  than  that  such  a  case  was  on  the  docket.  But 
when  it  is  ordered  by  the  court,  on  proof  of  costs  having  been  paid, 
an  ejectment  can  be  reinstated  on  the  docket,  and  in  connection 
with  the  proceedings,  imder  the  provisions  of  the  act  of  1839,  after 
one  trial  and  judgment,  means  something  more.  The  reinstating 
of  the  cause  on  the  docket  under  that  act,  after  one  trial  has  been 
had,  on  the  court  being  satisfied  that  the  costs  have  been  paid,  and 
the  application  made  within  the  year,  is  virtually  granting  a  new 
trial,  which,  of  necessity,  vacates  the  former  judgment;  and  we 
insist,  that  all  we  aimed  to  do,  was  to  perfect  in  form  the  previous 
order  by  the  cross  motion,  and  not  to  make  a  new  one. 

2.  Was  this  order  amendable?     This  question  also  depends  upon 

the  construction  of  the  same  section  of  the  ejectment  law, 
[*  405j  and  the  order  herein  made.     On  the  facts  disclosed  by 

this  order,  we  insist,  that  although  it  is  not  in  form,  yet  is 
a  substantial  compliance  with  the  act,  and  the  order  is  only  defec- 
tive in  form;  if  so,  the  authorities  cited  do  not  oppose  our  position, 
on  the  ground  that  it  is  only  a  misprision  of  the  clerk,  and  enough 
appears  on  the  record  to  show  that  the  amendment  should  have 
been  made.  The  court  will  exercise  its  equitable  powers  on  this 
motion  to  amend  to  further  the  ends  of  justice.  Hart  v.  Reynolds, 
3  Cowen,  note  a,  42,  44. 

It  is  contended  that  this  amendment  being  refused,  is  not  as- 
signable for  error,  and  tv;o  cases  cited  in  2  Scam.  They  were  not 
cases  coming  within  the  statute  of  amendments.  One  was  a  mo- 
tion to  amend  an  appeal  bond  on  the  trial  of  a  forcible  entry  and 
detainer,  and  the  statute  did  not  authorize  an  amendment  of  the 
bond,  and  the  court  said,  that  in  such  case  the  motion  was  addressed 
to  the  discretion  of  the  court,  and  not  assignable  for  error.  The 
other  was  a  petition  and  summons,  and  motion  to  amend.  That 
was  a  case  also  not  within  the  amendment  acts,  and  decided,  as  in 
the  other  case,  the  refusal  not  assignable  for  error.  We  contend, 
that  in  cases  coming  within  the  statutes  of  amendment,  a  different 
rule  would  obtain  and  the  discretion  of  the  court  must  be  governed 
by  legal  rules,  and  must  be  a  legal  discretion,  and  if  exercised  in 
either  way  contrary  to  such  rules,  a  ground  for  revisal  and  reversal 
in  a  superior  court. 

3.  There  is  one  error  assigned  in  this  case,  which  the  counsel 
have  not  thought  proper  to  notice.  We  insist,  that  by  virtue  of 
the  previous  order  of  the  court,  and  the  facts  appearing  on  the  re- 
cord, the  case,  if  in  court  for  any  purpose,  was  there  for  the  pur- 
pose of  trial,  and  claimed  a  trial  of  the  cause,  and  for  that  purpose 
insisted  on  tryinp"  the  cause,  which  the  court  refused  and  gave 
judgment  against  the  plaintiff  for  costs,  both  of  which,  in  refusing 
to  try  the  cause,  and  in  entering  judgment  for  costs  against  plain- 
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tiff,  are  assigned  for  error.  Surely  the  plaintiff  can  not  be  sub- 
jected to  two  judgments  for  costs,  as  the  record  in  the  cause  shows, 
when  he  has  had  but  one  trial.  It  is  hard  enough  in  all  conscience, 
if  he  is  deprived  of  his  title  to  the  land  by  the  summary 
operation  of  the  motion  striking  his  cause  from  the  docket,  f*  406] 
atter  the  expiration  of  the  year,  without  any  fault  of 
his,  when  he  had  complied,  substantially,  with  every  provision  of 
the  law  on  his  part,  and  the  other  party  had  also  acquiesced  in  the 
presumption,  and  had  acted  on  it  in  setting  the  case  over  one  term 
without  making  the  motion,  and  after  the  expiration  of  the  year 
comes  in,  and  by  this  operation  makes  the  former  judgment  oper- 
ate as  a  conclusive  bar  against  plaintift^'s  title,  for  a  slight  omission 
of  the  clerk  in  entering  the  order  of  the  court.  But  to  subject  the 
plaintiff,  in  addition  to  a  record  judgment  for  costs,  without  any 
trial,  and  when  he  is  supposed  not  to  be  in  court,  would  indeed  be 
a  reproach  to  the  law.  For  these  reasons,  we  insist  that  this  Judg- 
ment should  be  reversed,  and  the  cause  remanded,  with  directions 
to  place  the  cause  again  on  the  docket  for  further  trial. 

A.  Williams  and  A.  Johnston,  for  the  defendant  in  error:  In 
this  cause,  which  was  an  action  of  ejectment,  there  was  a  trial  and 
verdict  for  defendant  at  the  June  term,  1844,  of  the  Warren  cir- 
cuit court.  At  the  November  term,  1844,  on  motion  of  the  plain- 
tiff, it  was  reinstated  on  the  docket.  At  the  November  term,  1845, 
defendant  moved  to  strike  it  from  the  docket,  and  plaintiff"  moved 
to  amend  the  record  of  the  order  to  reinstate,  so  as  to  vacate  the 
judgment  and  grant  a  new  trial,  nunc  pro  tunc,  as  of  the  Novem- 
ber term,  1844.  The  court  refused  to  amend  the  record,  and 
struck  the  case  from  the  docket,  which  decisions  ai'e  assigned  for 
error. 

The  statute,  regulating  the  action  of  ejectment,  entitles  either 
party,  as  a  matter  of  right,  upon  payment  of  costs,  to  apply  to  the 
court  within  one  year,  to  vacate  the  judgment  and  grant  a  new 
trial,  and  the  granting  of  the  application  is  a  matter  of  course.  Had 
the  plaintiff,  within  one  year  from  the  rendition  of  the  judgment, 
availed  himself  of  this  provision  of  the  statute,  the  new  trial  would 
liave  been  granted,  as  of  course. 

But  at  the  first  term  after  the  trial  and  judgment,  the 
plaintiff  comes  in,  and  moves  the  court  to  reinstate  the  [*  407] 
cause  upon  the  docket,  which  is  done.  No  other  motion 
is  made  by  tlie  plaintiff,  nor  does  it  appear  that  any  other  was  in- 
tended. The  record  does  not  show  any  attempt  of  the  plaintiff  to 
procure  the  judgment  to  be  vacated,  until  November  term,  1845; 
nor  is  there  any  pretence  made  by  affidavit,  or  otherwise,  that  he 
had  attempted  or  intended  to  make  such  an  application.  For  aught 
that  appears,  it  was  the  intention  of  the  plaintiff  to  reinstate  the 
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cause  on  the  docket,  at  that  terra,  and  no  more;  and  the  order,  as 
entered  iipon  his  motion,  is  proper  and  sufficient  for  that  purpose. 

At  the  November  term,  1845,  the  time  allowed  for  vacating  the 
judgment  having  passad  by,  without  any  order  to  that  effect,  the 
plaintiff  moves  the  court  to  strike  the  cause  from  the  docket.  And 
therefore,  the  plaintiff",  under  a  proposition  to  amend  the  record, 
moves  the  court  to  extend  the  order,  reinstating  the  cause,  so  as 
(retrospectively)  to  vacate  the  judgment  and  grant  a  new  trial,  in 
the  manner  as  if  the  application  had  been  made  twelve  months  be^ 
fore.  This  would  be  no  amendment.  The  first  order  is  proper 
and  complete,  so  far  as  it  goes.  The  court  may  reinstate  a  cause  for 
the  purpose  of  hearing  a  motion;  the  motion  may  be  granted  or 
denied;  in  either  event,  the  motion  to  reinstate  would  be  proper, 
as  a  preliminary  step.  It  was  for  the  plaintiff  either  at  that  term, 
or  the  next,  to  have  pursued  his  object  (if  such  object  he  had)  by 
moving  to  vacate  the  judgment.  And  having  neglected  to  do  this, 
he  can  not  now,  without  any  evidence,  or  allegation  even,  of  mis- 
take or  misprision,  without  the  pretence  of  any  previous  attempt 
or  intention  so  to  do;  in  short,  "without  any  thing  whatever  to 
amend  by,"  require  the  court,  upon  a  bare  conjecture  of  his  former 
purpose,  to  enter  a  new  and  totally  different  order,  from  that  origi- 
nally made  under  the  name  of  an  "  amendment." 

The  object  of  amendment  is,  not  to  substitute  a  new  order  in 
place  of  one  previously  made,  but  to  reduce  into  proper  form  an 
order  which  has  been  informally  entered.     It  is  one  thing  to  rein- 
state a  case  on  the  docket,  and  another  and  a  distinct  thing, 
r*  408]  to  vacate  a  judgment  and  order  a  new  trial.     In  this  case, 

^  there  was  no  informal  order  to  correct.       The  order  is  in 

form  and  sufficient,  and  there  was  no  attempt  made  to  enter  such 
an  order,  as  is  now  sought  to  be  entered  by  way  of  amendment. 

After  the  term  is  ended,  clerical  misprisions  only  can  be  amend- 
ed; and  an  error  in  making,  or  omitting  an  order  in  the  order 
book,  is  a  judicial,  not  a  clerical  error.  1  U.  S.  Dig.  157,  §§ 
371-2;  Vaughan  v.  Freeland,  6  Call,  14. 

During  the  same  term  at  which  the  judgment  is  given,  it  is 
amendable  at  common  law  in  form  or  in  substance;  but,  after  that 
term,  it  is  amendable  no  further  than  is  allowed  by  the  statutes 
of  amendments.  Upon  these  statutes  it  has  been  held,  that,  if 
there  be  any  thing  to  amend  by,  the  judgment  may  be  amended 
in  point  of  form  for  the  misprision  of  the  clerk.    2  Tidd's  Pr.  942. 

There  is  not  in  this  case  any  allegation  of  error  whatever;  and, 
clearly,  there  is  no  misprision  of  the  clerk,  for  the  order,  as  moved 
by  the  plaintiff,  and  directed  by  the  court,  is  entered  with  due  for- 
mality on  the  record. 

But,  in  tlie  second  place,  the  application  to  amend  is  one  ad- 
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dressed  to  the  discretion  of  the  court,  whose  record  is  sought  to 
be  amended;  and  when  that  court,  in  the  exercise  of  its  discretion, 
has  refused  the  amendment  asked  for,  the  Supreme  court  will  not 
reverse  that  decision. 

The  granting  of  leave  to  enter  judgment  nmicj^ro  tunc  is,  in  all 
cases,  discretionary  in  the  courts,  etc.     2  Tidd's  Pr.  933. 

A  motion  to  amend  is  addressed  to  the  discretion  of  the  court, 
and  the  decision  of  such  motion  can  not  be  assigned  for  error, 
"Warren  v  McHatton,  2  Scam.  33,  and  the  cases  cited  at  the  end  of 
the  case.     Also,  Harlan  v.  Scott,  lb.  66. 

Amendments  of  records  are  matters  properly  within  the  discre- 
tion of  the  court  below,  and  its  refusal  to  permit  them  is  not  error. 
1  U.  S.  Dig.  158,  §  382;  Ibid.  162,  §§  494,  495;  Thatcher  v.  Mil- 
ler,  13  Mass.  170;  Hutchinson  v.  Crossen,  10  do.  257;  Farnum  v. 
Bissell,  24  Pick.  191;  Guilford  v.  Adams,  19  do.  376;  Mandeville 
^\  Wilson,  5  Cranch,  15;  Marine  Ins.  Co.  v.  Hodgman,  6  do.  206; 
United  States  v.  Buford,  3  Peters,  12. 

Such  amendments  may  be  made  were  there  is  something  [*  409] 
to  amend  by,  but  a  Judge  has  no  authority  to  amend  the 
defects  or  omissions  in  the  records  of  a  previous  term,  from  his 
memory  or  knowledge  of  the  facts  omitted;  and  the  amendments 
are  not  the  subject  of  revision  in  a  higher  court.  1  U.  S.  Dig. 
157,  §§  352,  356,  357. 

As  to  the  case  referred  to  by  the  plaintiff's  counsel  in  the  2d 
volume  of  Cowen's  Reports,  and  the  other  cases  there  cited,  it 
may  be  remarked, 

1.  That  the  amendment  proposed  was  consented  to,  in  every 
case,  by  the  other  party  to  the  proceeding. 

2.  It  was  opposed  by  third  persons,  who  had  notice  of  the  judg- 
ments, sought  to  be  supported,  and  had  no  equity  against  the 
amendments. 

3.  That  there  was  in  each  of  these  cases  something  to  amend 
by,  and  it  was  evident  that  the  entry  upon  the  record  was  intended 
to  have  been  made  pursuant  to  the  previous  proceedings,  and  was 
defectively  entered,  or  omitted  to  be  entered. 

4.  That  the  courts  place  the  several  cases  expressly  upon  their 
peculiar  circumstances,  and  lay  down  no  rule  for  other  cases. 

5.  That  the  application  was  made  to  the  court  having  control 
of  the  record,  and  was  not  an  appeal  to  a  Supreme  court,  after  the 
exercise  of  its  discretion  by  the  court  having  control  of  the  record, 
and  its  refusal  to  permit  the  amendment. 

Young,  J.  This  was  an  action  of  ejectment,  brought  by  Riggs, 
the  plaintiff  in  error,  against  Savage,  the  defendant  in  error,  to  the 
November  term  of  the  Warren  circuit  court,  1843,  to  recover  pos- 
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session  of  the  southeast  quarter  of  section  four  (4),  in  township 
eleven  (11)  north,  range  three  (3)  west,  of  the  fourth  principal 
meridian,  in  Warren  county,  containing  one  hundred  and  sixty 
acres.  The  defendant  pleaded  "not  guilty"  at  the  same 
r*  410]  term,  a  trial  was  had  by  a  jury  at  the  June  term,  1844,  a 
verdict  of  "not  guilty"  found,  and  a  judgment  rendered  in 
favor  of  the  defendant  for  costs. 

At  the  November  term,  1844,  the  following  order  was  made  on 
motion  of  the  plaintiif's  attorney,  to  wit:  "This  day  came  the 
plaintiff  by  his  attorney,  and  on  his  motion  it  is  ordered,  that  this 
cause  be  reinstated  on  the  docket,  it  being  proven  to  the  satisfac- 
tion of  the  court  that  the  costs  have  been  paid." 

At  the  November  term,  1845,  the  defendant's  attorney  moved 
the  court  to  strike  the  cause  from  the  docket,  and  the  plaintiff's 
attorney  at  the  same  time  entered  a  cross  motion  for  leave  to 
amend  the  record.  The  plaintiff's  cross  motion  was  overruled, 
the  defendant's  motion  to  strike  from  the  docket  was  sustained, 
and  the  cause  stricken  from  the  docket  accordingly.  The  plain- 
tiff's attorney  then  moved  to  try  the  cause,  notwithstanding  the 
same  had  been  stricken  from  the  docket,  which  motion  was  also 
overruled  by  the  court,  and  judgment  rendered  against  the  plain- 
tiff for  costs. 

To  these  several  decisions  of  the  court,  exceptions  were  taken 
by  the  plaintiff" 's  sttorney,  and  the  following  are  now  assigned  as 
causes  of  error  in  this  court,  to  wit: 

1.  The  circuit  court  erred  in  overruling  the  plaintiff's  cross 
motion  to  amend  the  order  made  at  the  November  term,  1844, 
reinstating  the  cause  upon  the  docket, 

2.  The  court  erred  in  sustaining  the  defendant's  motion  to  strike 
said  cause  from  the  docket. 

3.  The  court  erred  in  refusing  to  sustain  the  plaintiff's  motion 
to  try  the  cause  after  the  same  had  been  stricken  from  the  docket, 
and  in  rendering  judgment  against  the  plaintiff  for  costs;  and 

4.  In  giving  judgtnent  for  the  defendant,  when,  by  law,  judg- 
ment should  have  been  rendered  for  the  plaintiff. 

The  statute  regulating  the  action  of  ejectment  provides,  among 
other  things,  "that  the  court,  in  which  judgment  shall  be  rendered, 
shall  at  any  time  within  a  year  after  the  rendition  of  such  judg- 
ment, upon  the  application  of  the  party  against  whom  the 
[*  411]  same  may  be  rendered,  his  heirs  or  assigns,  and  upon  the 
payment  of  all  the  costs  and  damages  recovered  thereby, 
vacate  such  judgment  and  grant  a  new  trial  in  such  cause." 

In  this  case,  it  appears  that  the  costs  were  paid,  and  the  cause 
reinstated  on  the  plaintiff's  motion  within  the  year;  but  no  appli- 
cation was  made  to  vacate  the  judgment  and  grant  a  new  trial,  as 
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required  by  the  statute.  This  omission  the  plaintiff's  attorney 
sought  to  remedy  by  his  cross  motion  to  amend  the  record  at  the 
November  term,  1845,  but  we  are  of  opinion,  that  the  application 
to  amend  was  addressed  to  the  sound  discretion  of  the  court,  and 
that  a  refusal  to  grant  the  amendment  can  not  be  assigned  for 
error.  This  doctrine  is  fully  recognized  and  settled  by  several 
former  adjudications  in  this  court,  and  especially  in  the  case  of 
Ogden  v.  Bowen,  2  Scam.  33,  and  Harlow  v.  Scott^  lb.  66.  Had 
the  proper  application  been  made  to  the  court  to  vacate  the  judg- 
ment at  the  time  the  cause  was  reinstated  upon  the  docket,  the 
new  trial  would  have  been  granted  as  a  matter  of  course.  But 
this  not  having  been  done  until  the  November  term,  1845,  the 
court  very  properly  decided  that  the  motion  came  too  late.  The 
old  maxim  is,  "  Vigilantihus  et  non  doTmientihus  jura  suhveni- 
unt;''^ — "  the  laws  assist  the  diligent,  and  not  those  who  sleep  upon 
their  rights;"  and  notwithstanding  the  law  made  ample  provision 
for  the  plaintiff,  and  he  well  performed  his  part  by  the  payment 
of  the  costs  in  time,  his  attorney  has  slept  upon  his  rights,  and 
lost  by  his  negligence  an  important  privilege,  which  would  doubt- 
less have  been  secured  by  one  more  careful  and  attentive  to  his 
client's  interest. 

It  is  also  objected,  that  the  circuit  court  did  wrong  in  awarding 
costs  against  the  plaintiff,  upon  striking  the  cause  from  the  docket, 
and  overruling  his  motion  to  vacate  the  judgment,  and  to  try  the 
cause  after  it  had  been  stricken  from  the  docket.  We  can  per- 
ceive no  error  in  this.  The  judgment  for  the  costs  upon  the  mo- 
tion submitted  and  decided,  have  no  necessary  connection  with  the 
original  judgment  for  costs  in  the  ejectment  suit,  which 
had  been  previously  paid  by  the  plaintiff,  before  the  cause  [*  412] 
was  brought  back  upon  the  docket. 

It  is  nevertheless  our  opinion,  that  the  plaintiff  may  still  contest 
his  rights  by  another  trial,  under  the  latter  clause  of  the  30th  sec- 
tion of  the  ejectment  law,  which  provides,  that  "  the  court  upon 
subsequent  application  made  within  one  year  after  the  rendering 
of  the  second  judgment  in  said  cause,  if  satisfied  that  justice  will 
thereby  be  promoted,  and  the  rights  of  the  parties  more  satisfac- 
torily ascertained  and  established,  may  vacate  the  judgment,  and 
grant  another  new  trial,  etc. ;  "  if  application  be  made  for  that  j)ur- 
pose  in  the  time  prescribed  and  the  circuit  court,  upon  showing 
cause,  shall  be  of  opinion  that  justice  will  be  promoted,  and  the 
rights  of  the  parties  more  satisfactorily  ascertained  and  established, 
by  vacating  the  judgment,  and  granting  a  new  trial. 

Judgment  of  the  circuit  court  affirmed  with  costs,  and  the 
cause  remanded  for  further  proceedings,  not  inconsistent  with  this 
opinion.  Judgment  a/ffi7'7ned. 

335 


412-413  Smith  et  al.  v.  Byrd.  [Dec.  T. 

Syllabus — Opinion  of  the  Court. 

Joseph  H.  Smith  et  al.  v.  Adam  Byrd. 
Appeal  from  Jo  Daviess. 

1.  Judgment — against  one  not  a  farty,  error.  A  judgment  against  a  persoli 
not  originally  a  party  to  the  suit,  and  who  did  not  subsequently  become  a  party 
to  it,  is  erroneous. 

2.  ^KM'E— joint  against  two,  reversal  as  to  one,  reversal  as  to  both.  Where  a 
judgment  is  rendered  against  two  persons,  over  one  of  whom  the  court  had  no 
jurisdiction,  the  judgment,  being  a  unit,  must  be  reversed  as  to  both  of  the  de- 
fendants,    (a) 

This  was  an  action  originally  commenced  before  a  Justice  of  the 
peace  in  Jo  Daviess  county  against  Joseph  H.  Smith,  one  of  the 
appellants,  against  whom  a  judgment  was  obtained  in  favor  of 
Byrd,  from  which  judgment  the  said  Joseph  H.  Smith  appealed  by 
certiorari  to  the  circuit  court  of  said  county. 

The  record  shows,  that  on  the  27tli  day  of  June,  1844, 
[*  413]  said  Joseph  H.  Smith  and  said  Byrd  entered  into  a  writ- 
ten agreement  to  submit  all  matters  in  controversy  between 
them  to  arbitrators.  ,  It  further  appears  from  the  record,  that  on 
the  7th  day  of  November,  1844,  the  said  Byrd,  by  his  attorney, 
hied  the  award  of  arbitrators  selected  by  the  parties,  and  moved 
the  court  for  judgment  on  the  award. 

The  award  of  the  arbitrators  was  as  follows,  to  wit: 

"We  do  award — First:  That  the  said  Joseph  H.  and  George 
F.  Smith  pay  to  the  said  Adam  Byrd  the  sum  of  $40,  and  all 
former  costs  which  have  heretofore  accrued  in  this  case;  and  sec- 
ond., that  each  party  pay  his  own  costs  and  charges  made  by  him 
in  this  arbitration." 

The  said  Joseph  H.  Smith,  on  the  13th  day  of  November,  1844, 
filed  his  motion  and  affidavit,  showing  cause  why  judgment  should 
not  be  entered  upon  said  award.  The  record  further  shows,  that 
on  the  21st  day  of  November,  1844,  it  was  ordered  by  the  court, 
that  the  said  agreement  to  refer  be  entered  of  record  nunc  'pro 
tunc,  as  of  the  27th  day  of  June  last,  at  which  time  the  counsel 
for  Byrd  moved  again  for  judgment  on  the  award.  At  the  March 
term  of  the  circuit  court,  the  Hon.  Thomas  0.  Browne  presiding, 
judgment  was  ordered  to  be  entered  on  said  award  against  the  said 
Joseph  II.  Smith  and  George  F.  Smith,  for  the  sum  of  $40,  and 
all  costs  which  had  accrued  up  to  the  date  of  the  reference  of  the 
case  to  the  said  arbitrators. 

T.  Campbell,  for  the  appellants.     A.  Lincoln,  for  the  appellee. 

Tkeat,  J.*     This  suit  was  commenced  before  a  justice  of  the 

*  Wilson,  C.  J.,  did  not  sit  in  this  case. 

Case  Citing  Text.  to  all.     Brockman  v.  McDonald,  16 

{a)    Judgment  against  several,  if  er-      111.112. 
roneous  as  to  some  will  be  reversed  as 
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peace  by  Byrd  against  Joseph  H.  Smith.     The  justice  rendered  a 

verdict  against  the  defendant  for  $100.     He  removed  the  case  to 

the  circuit  court  by  certiorari.     The  parties  then  referred 

the  case  to  arbitrators,  whose  award  was  to  be  entered  as  [*  414] 

the  judgment  of  the  court.     The  award  was,  that  Joseph 

H.  Smith  and  George  F.  Smith  pay  to  Byrd  the  sum  of  $40,  and 

the  costs.     The  circuit  court  rendered  a  judgment  on  the  award 

against  both  of  the  Smiths.     They  assign  that  decision  for  error. 

The  Judgment  was  clearly  unauthorized  as  to  George  F.  Smith. 
He  was  not  originally  a  party  to  the  case.  Nor  does  the  record 
show  that  he  afterwards  became  a  party,  or  in  any  manner  assented 
to  the  proceeding  before  the  arbitrators,  or  in  the  circuit  court. 
The  court  had  no  jurisdiction  over  his  person.  Although  the 
award  may  be  binding  between  the  original  parties,  it  is  a  mere 
nullity  as  to  him.  The  judgment  is  a  unit,  and  must  be  reversed 
as  to  both  of  the  Smiths. 

The  Judgment  of  the  circuit  court  is  reversed  with  costs,  and 
the  cause  is  remanded  for  further  proceedings  between  the  original 
parties. 


Judgment  reversed. 


Thomas  Morgan  v.  James  L.  Ladd  et  al. 
Error  to  Scott. 

1.  Decree — benefits  accepted,  error  not  nssignahle.  A  party,  who  voluntarily 
receives  the  benefit  of  a  decree,  will  not  be  allowed  afterwards  to  allege  that  the 
decree  was  erroneous.     («) 

3.  Same — instance — estopped.  A.  filed  a  bill  in  chancery  against  B.,  and  at 
the  final  hearing  of  the  cause,  a  decree  was  rendered,  directing,  among  other 
things,  the  payment  of  a  specified  sum  of  money  to  B.,  who  afterwards  and  be- 
fore he  sued  out  a  writ  of  error,  accepted  and  received  said  sum;  a  plea  to  the 
writ  of  error  embodying  these  facts,  was  filed  by  A.,  and  a  replication  thereto  by 
B.,  alleging  that  after  the  receipt  of  said  sum,  he  tendered  back  the  same  to  the 
clerk  of  the  court  below,  who  refused  to  receive  it,  and  ofl'ering  to  bring  the 
money  into  the  Supreme  court  to  be  subject  to  its  order  and  direction.  There 
was  a  demurrer  to  this  replication,  which  was  sustained,  and  the  writ  of  error 
dismissed :  Held,  that  the  plea  was  good,  as  the  acceptance  of  the  money  oper- 
ated as  a,  release  of  errors. 

Cases  Citing  Text.  peace  does  not  defeat  appeal ;  rule  that 

(a)    Party  can  not  accept  benefit  of  acceptance  of  benefit  of  judgment  is 

decree,  and  then  prosecute  writ  of  er-  release  of  errors  does  not  apply  to  ap- 

ror  to  reverse  it.     Thomas  v.  Negus,  peals  from  justices  of  the  peace.  Kast- 

2iost  700.     Corwin  v.  Shoup,  76  111.  246,  ing  v.  Easting,  47  111.  438, 441.  Accept- 

249.     Party  can  not  accept  money  di-  anceof  compensation  awarded  for  land 

rected  to  be  paid  him  by  decree,  and  taken   for  highway  estops  person  so 

then  ask  reversal  on  ground  that  it  did  accepting  from  questioning  legality  of 

not  give  him  enough.     Holt  v.  Bees,  such  highway.     Hartshorn  v   Potroff 

46  111.  181, 183.     Acceptance  of  amount  89  111.  509,  511. 
awarded  by  judgment  of  justice   of 
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Bill  in  chancery  for  an  injunction,  etc.,  in  the  Scott  circuit 
court,  tiled  by  the  defendants  in  error  against  the  plain- 
[*  415j  tiff  in  error.  The  cause  was  heard  before  the  Hon.  Samuel 
D.  Lockwood,  at  the  June  special  term,  1842,  when  a  de- 
cree was  rendered  making  the  injunction  perpetual,  and  directing, 
among  other  things,  the  payment  of  $92.54  to  the  defendant  in  the 
court  below. 

In  this  court,  the  plaintiff  in  error  moved  for  leave  to  file  two 
replications  to  the  plea  of  the  defendants  in  error,  the  substance  of 
which  plea  is  stated  in  the  opinion  of  the  court.  The  court  denied 
the  motion.  He  then  filed  one  replication,  the  substance  of  which 
is  stated  in  connection  with  the  plea.  The  replication  which  was 
excluded,  stated  in  effect,  that  it  was  not  true  that  the  plaintifl'  in 
error  received  the  money  in  discharge  of  the  errors  as  specified  in 
the  plea,  and  concluded  to  the  country. 

M.  McCoNNELL,  for  the  plaintiff'  in  error.  J.  J.  Hakdin  and  D. 
A.  Smith,  for  the  defendants  in  error. 

Tkeat,  J.  This  was  a  bill  in  chancery  filed  by  Ladd  and  others 
agains  Thomas  Morgan.  On  a  final  hearing  of  the  cause,  a  decree 
was  rendered  directing,  among  other  things,  the  payment  to  Mor- 
gan of  $92.54,  brought  into  court  by  the  complainants  and  de- 
posited with  the  clerk.  Morgan  has  brought  the  record  into  this 
court,  and  assigned  errors.  The  defendants  in  error  have  filed  a 
plea,  averring,  that  after  the  entering  of  the  decree,  and  before  the 
sueing  out  of  the  writ  of  error,  Morgan  accepted  the  said  sura  of 
$92.54,  and  tnereby  released  all  errors.  To  this  plea,  Morgan  has 
filed  a  replication,  alleging,  that  after  the  receipt  of  the  money  by 
him,  he  tendered  back  the  same  to  the  clerk,  who  refused  to  re- 
ceive it;  and  offering  to  bring  the  money  into  this  court  to  be  sub- 
ject to  its  order  and  direction.  There  is  a  demurrer  to  this  repli- 
cation. 

The  plea  is  good.  The  acceptance  of  the  money  operated  as  a 
release  of  errors.  The  case  of  Thomas  v.  Negus  &.  Rohhins  is  in 
point,  and  subsequent  reflection  has  but  confirmed  us  in 
[*  416]  the  propriety  of  that  decision.  The  replication  presents 
no  valid  answer  to  the  plea.  It  admits  the  receipt  of  the 
money,  but  seeks,  by  restoring  it,  to  avoid  the  effect  of  the  plea. 
We  think  this  can  not  be  done;  counsel  may  have  inferred  other- 
wise, from  an  incidental  expression  in  the  case  before  referred  to. 
The  remark  was  not  intended  as  the  expression  of  an  opinion  by 
the  court;  this  question  was  not  there  decided  or  considered.  As 
it  has  now  arisen,  we  have  attentively  considered  it,  and  are  dis- 
posed to  adhere  strictly  to  the  rule  laid  down  in  that  case,  that  a 
party,  who  voluntarily  receives  the  benefit  of  a  decree,  shall   not 
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be  allowed  afterwards  to  allege  that  it  was  erroneous.  The  errors 
are  released  by  his  voluntary  act;  when  thus  waived,  he  can  not 
again  assert  them. 

The  demurrer  will  be  sustained,  and  the  writ  of  error  dismissed 
with  costs. 

Writ  dismissed. 


IIenky  S.  Aiken  v.  Daniel  F.  "Webster. 
Appeal  from  La  Salle. 

1.  Laches — in  taking  order  to  remand — notice  before  remand.  A.  prosecuted 
an  appeal  to  the  Supreme  court,  and  procured  a  reversal  of  the  judgment  of  the 
circuit  court  for  non-joinder  in  error,  but  no  order  was  made  remanding  the 
cause.  More  than  three  years  after  the  reversal,  the  appellant  moved  that  the 
cause  be  remanded  for  further  proceedings,  without  having  notified  the  appel- 
lee of  the  intended  motion :  Held,  that  the  motion,  if  made  at  the  time  of  the 
reversal,  would  have  been  granted  as  a  matter  of  course;  but  if  a  term  has 
elapsed,  that  reasonable  notice  of  an  application  of  this  character  should  be 
given  to  the  adverse  party. 

In  this  case,  O.  Peters,  for  tne  appellant,  entered  a  motion  for 
an  order  remanding  the  cause  to  the  circuit  court  of  La  Salle 
county  for  further  proceedings,  the  former  judgment  of  said  court 
having  been  reversed  at  the  July  term  of  this  court,  1842.  The 
motion  was  argued  ex  parte,  and  without  notice  to  the  appellee. 

Treat,  J.     Aiken  brought  an  action  against  Webster.     Judo-- 
ment  was  rendered  therein  for  the  defendant.  Aiken  prose- 
cuted an  appeal  to  this  court,  and  at  the  July  term,  1842,  the  [*  417] 
judgment  was  reversed  for  non  joinder  in  error,  but  no 
order  was  made  for  the  remanding  of  the  case.    Aiken  now  moves 
the  court  to  remand  the  cause  for  further  proceedings. 

This  motion  would  have  been  granted  as  a  matter  of  course,  if 
asked  for  at  the  time  the  judgment  was  reversed.  But  after  a 
term  is  permitted  to  elapse,  reasonable  notice  of  an  application  of 
this  character,  should  be  given  to  the  adverse  party.  It  is  now 
more  than  three  years  since  the  reversal  of  the  judgment,  and  the 
defendant  may  regard  the  suit  as  fully  determined.  The  conse- 
quences of  allowing  the  motion  might  be  an  ex  parte  trial  at  the 
circuit,  and  the  recovery  of  a  most  unjust  Judgment  against  the 
defendant.  By  giving  him  notice  of  the  application,  he  would  be 
prepared  to  follow  the  case  to  the  circuit,  and  have  a  fair  trial  on 
the  inerits.     The  motion  is  denied. 

Motion  denied. 


417-418  Kerr  v.  Boyer  et  al.  [Dec.  T, 

Syllabus — Opinion  of  the  Court. 

E.OBERT  Kerr  v.  Jonas  Boyer  et  al. 
Appeal  from  Lake. 

1.  Joint  parties— ^'o^'w^  liability  to  he  shown.  A.  sued  B.  and  two  others  be- 
fore a  justice  of  the  peace.  Two  of  the  defendants  only  were  served  with  pro- 
cess, and  judgment  was  rendered  against  them.  An  appeal  was  taken,  and  the 
circuit  court,  the  testimony  being  that  they  alone  were  liable,  rendered  a  judg- 
ment for  the  defendants:  Held,  that  although  the  statute  authorizes  the  justice 
to  render  a  judgment  against  such  as  are  served  with  process,  it  does  not  author- 
ize him  to  do  so  unless  the  joint  liability  of  all  the  defendants  is  established. 

2.  Same — sa7)ie.  The  familiar  doctrine  governing  actions  on  contracts,  that 
the  plaintiff  must  show  the  joint  liability  of  all  the  defendants  before  he  can 
recover  against  any,  is  not  changed  by  the  statute,  (a) 

This  was  a  suit  origiDallj  brought  before  a  justice  of  the  peace 
in  Lake  county,  by  the  appellant  against  three  defendants.  Two 
of  them  only  were  served  with  process,  and  the  justice  rendered  a 
judgment  against  them.  They  appealed  to  the  circuit  court  of 
said  county,  and  the  case  was  heard  before  the  Hon.  Hugh 
[*  418j  T.  Dickey,  judge  of  the  Cook  county  court,  at  the  Sep- 
tember term,  1845,  when  a  judgment  was  rendered  for  the 
appellants,  the  evidence  showing  a  joint  liability  of  all  the  defend- 
ants. 

J.  B.  Thomas,  for  the  appellant.    S.  T.  Logan,  for  the  appellees. 

Treat,  J.  This  suit  was  commenced  before  a  justice  of  the 
peace  by  Kerr  against  Jonas  Boyer,  Andrew  Boyer  and  William 
Cantrell,  on  an  account  for  money  lent.  Jonas  Boyer  and  Cantrell 
were  alone  served  with  process.  The  justice  heard  the  case  and 
gave  judgment  against  these  two  defendants.  They  took  an  ap- 
jDeal  to  the  circuit  court,  where  the  case  was  again  heard  as  be- 
tween them  and  the  plaintiff.  The  testimony  showed  that  they 
alone  had  borrowed  a  sum  of  money  of  the  plaintiff.  On  this  evi- 
dence, the  court  rendered  a  judgment  in  favor  of  the  defendants 
for  costs.     That  decision  is  assigned  for  error. 

The  statute  provides,  that  where  there  are  several  joint  debtors, 
the  justice  may  render  judgment  against  such  as  are  served  with 
process.  R  L.  389;  Rev.  Stat.  318.  This  pi-ovision  does  not 
authorize  a  judgment  to  be  rendered  against  those  served  with 
process,  unless  the  joint  liability  of  all  is  established.  The  familiar 
doctrine  governing  actions  on  contracts,  that  the  plaintiff  must 
show  a  joint  cause  of  action  against  all  of  the  defendants,  before 
he  can  recover  against  any,  remains  unchanged.  The  plaintiff 
alleged  a  joint  undertaking  on  the  part  of  three,  but  on  the  trial 

(a)  See  1874,  Justices,  etc.,  eh.  79,  §  Stats.  (1885)  p.  893]  which  is  R.  S.  1845, 
40,  [S.  and  C.'s  Stats,  p.  1446 ;  Cothran's      p.  318,  §  25,  rewritten. 
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established  it  only  against  two.     The  proof  gave  him  no  right  to 
recover.     The  point  involved   in  this  case,  was  decided  by  this 
court  in  the  case  of  Wells  v.  Reynolds,  3  Scam.  191. 
The  judgment  of  the  circuit  court  is  affirmed  with  costs. 

Judgment  affirmed. 


Samuel  S.  Ceowell  i).  Milton  M.  Maughs. 

Appeal  from  Jo  Daviess.  [*  419] 

1.  Venue — stran(jer  to  record  can  not  asJc  cliange.  A.  sued  B.  in  ejectment. 
C.  who  was  not  a  party  to  the  suit,  presented  a  petition  for  a  change  of  venue, 
which  set  forth  that  B.  was  in  the  possession  of  the  premises  in  question  under 
a  lease  from  him  as  the  trustee  of  D.,  the  real  owner.  The  application  was  de- 
nied by  the  circuit  court:  Held,  that  there  was  no  error  in  that  decision,  the  ap- 
plication not  being  made  by  the  defendant,  but  by  a  third  person. 

2.  Same — same.    The  statute  only  authorizes  the  parties  to  a  suit  to  obtain  a 
change  of  venue,  and  the  application  must  be  made  by  a  party  to  the  record,* 
who  should  verify  his  petition  by  affidavit,  {a) 

3.  EvIDE^•CE — parol,  not  vary  deed.  In  an  action  of  ejectment,  after  the  plain- 
tilf  had  shown  title  to  the  locus  in  quo  by  virtue  of  a  purchase  from  the  United 
States  in  1838,  the  defendant  offered  to  prove,  that  in  1835,  the  plaintiff  and  a 
third  person  being  the  occupants  and  claimants  of  adjoining  lots,  by  a  parol 
agreement,  established  a  line  between  them,  which  was  thereafter  to  be  the 
boundary;  that  subsequently  this  third  person  built  a  house  on  his  lot  directly 
up  to  the  line,  which  house  was  on  the  premises  in  dispute,  and  that  the  plain- 
tiff from  the  time  the  line  was  agreed  on,  had  acquiesced  in  the  same.  This 
evidence  was  objected  to  by  the  plaintiff,  and  the  objection  sustained  by  the 
court:  Held,  that  it  was  properly  rejected,  the  plaintiff",  on  the  purchase  of  the 
premises,  having  succeeded  to  the  whole  legal  estate,  unaffected  by  any  previ- 
ous parol  agreement  respecting  the  possession. 

4.  Real  property — settlement  of  boundary  by  parol  agreement.  It  is  a  famil- 
iar doctrine  of  the  law,  that  the  title  to  real  estate  can  not  be  transferred  by 
parol,  it  being  equally  forbidden  by  the  principles  of  the  common  law,  and  the 
express  provisions  of  the  Statute  of  Frauds.  It  is  settled,  however,  that  the 
proprietors  of  adjoining  tracts  of  land  may,  by  a  parol  agreement,  settle  a  dis- 
puted boundary  line  between  them;  and  such  an  adjustment  of  the  boundary, 
if  followed  by  corresponding  possession,  may  be  binding  on  the  parties,  not 
because  it  passes  title,  but  because  it  determines  the  location  where  the  estate 
of  each  is  supposed  to  exist.  (6) 

Cases  Citing  Text.  causefor  change  is  prejudice  of  people 
(a)  Corporation  is  entitled  to  change  of  county.  Wray  v.  People,  70  111. 
of  venue  to  same  extent  as  individual,  664;  R.  S.  1874,  Venue,  ch.  146,  g  4. 
and  its  officer  may  make  affidavit  Court  may  decline  to  consider  supple- 
which  Is  prerequisite  to  grant  thereof.  mental  affidavits  made  to  cure  defects 
Commercial  Ins.  Co.  v.  Tviehlman,  48  in  petition.  Kelly  v.  Downs,  29  111.  74. 
111.  313,  316.  Change  of  venue  may  be  Affidavit  should  show  cause  relied  up- 
taken  by  beneficial  plaintiff  of  record ;  on.  Lombard  v.  Hayner,  5  Bradw.  560. 
Crowell  V.  Maughs  distinguished  as  {b)  Rule,  stated  in  head  note,  cited 
case  in  which  name  of  applicant  for  with  approval  in  case  in  which  rights 
change  of  venue  did  not  appear  of  of  adjoining  owners  had  become  fixed 
record.  Jenkins  v.  Pope,  93  111.  27.  by  operation  of  statute  of  limitations. 
R.  S.  1874,  Venue,  ch.  146,  §3,  [S.  and  Bauer  v.  Gottmanhausen,  65  111.  499; 
C.'s  Stats,  p.  2450;  Cothran's  Stats.  Hubbard  v.  Stearns,  86  111.  35,  38. 
(1885)  p.  1525]  provides  that  petition  Rule,  stated  in  head  note,  enforced, 
shall  be  verified  by  affidavit  of  appli-  Cutler  v.  Callison,  72  111.  113, 115;  Mc- 
cant.  Counter  affidavits  in  civil  case  Namara  v.  Seaton,  82  111.  498,  500. 
H^g  improper   except  where   alleged 
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Ejectment  in  the  Jo  Daviess  circuit  court,  brought  by  the  de- 
fendaut  in  error  against  the  plaintiff  in  error.  The  cause  was  heard 
before  the  Hon.  Thomas  C.  Browne  and  a  jury  at  the  October 
term,  1844,  when  a  verdict  and  judgment  was  rendered  for  the 
plaintiff  below. 

The  facts  of  the  case  are  briefly  stated  in  the  opinion  of  the 
court. 

C.  S.  Hempstead  and  E.  B.  Washburne,  for  the  appellant. 
If  Bennett  could  not  be  made  a  party  to  the  record  in  a 
[*  4201  suit  where  his  rights  are  to  be  affected,  he  should  certain- 
ly be  permitted  to  defend  in  some  way.  If  there  was  a 
prejudice  against  him  on  the  part  of  the  judge,  in  a  matter  where 
he  was  to  be  concluded,  he  had  a  right  to  a  change  of  venue  npon 
making  the  proper  affidavit.  McClelland  v.  Spriggs,  3  Bibb,  266 ; 
Jackson  v.  Harrow,  11  Johns,  433;  Jackson  v.  Babcock,  lb.  112; 
Buford  V.  Gaines,  6  J.  J.  Marsh.  40;  Herbert -y.  Alexander,  2  Call, 
502;  Jackson  v.  Flint,  2  Cowen,  595;  Lovelock  v.  Dancaster,  3  T. 
K.  424. 

The  court  erred  in  rejecting  the  testimony  offered  by  the  de- 
fendant. It  was  perfectly  competent  for  the  parties  to  make  an 
agreed  line  between  their  lots,  and  that  agreement  would  prevent 
either  of  them  from  claiming  contrary  to  it,  Jackson  v.  Ogden,  7 
Johns.  238;  Same  v.  McCall,  10  do.  376;  Noys-y.  Chapin,  6  Wend. 
466;  McCormick  v.  Barnum,  10  do.  109. 

In  Jackson  ex  dem,  Nellis  v.  Lisling,  2  Caines,  198,  it  was  held 
that  a  parol  agreement  to  abide  by  a  certain  division  line,  would 
be  sufficient  to  prevent  either  party  from  claiming  in  ejectment 
contrary  to  it,  though  it  would  not  pass  the  land. 

The  doctrine  of  the  case  last  referred  to,  is  distinctly  recognized  ' 
in  Kip  V.  North,  12  Wend.  130.  Chief  Justice  Savage  there  says: 
"  If  there  is  a  disputed  line  between  two  adjoining  proprietors  of 
land,  it  may  be  settled  between  them  by  a  location  made  by  both, 
or  made  by  one  and  acquiesced  in  by  the  other  for  so  long  a  time 
as  to  be  evidence  of  an  agreement  of  a  line.  There  can  be  no  doubt 
but  that  an  express  parol  agreement  to  settle  a  disputed  or  unset- 
tled line  is  valid,  if  executed  immediately  and  possession  accom- 
panies and  follows  such  agreement." 

Where  a  boundary  is  disputed  between  parties  who  own  adjoin- 
ing tracts  of  land,  and  they  agree  to  erect  a  fence  on  what  is  sup- 
posed to  be  the  true  boundary,  and  the  possession  continues  for  twenty 
years,  in  absence  of  all  counter  proof  of  any  other  actual  boundary, 
that  line  ought  to  be  deemed  the  true  one.     Wakefield  v.  Roes,  5 

Mason,  16;  Boyd  v.  Graves,  4  Wheat.  513. 
[*  421]       Where  there  is  doubt  as  to  the  identity  of  the  dividing 
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lines,  the  parties  may  establish  their  lines  by  parol  agreement. 
Huston  V.  Matthews,  1  Yerger,  116;  Wilson  v.  Hudson,  8  do.  398; 
Gore  V.  Richardson,  4  Greenl.  327. 

Boundaries  established  between  the  owners  of  contio-uous  lands 
ought  not  to  be  lightly  disturbed.  Colby  v.  Norton,  19  Maine,  (1 
Appleton,)  417. 

The  issue  to  be  tried  under  our  statute  is,  whether  or  not  the 
premises  are  wrongfully  withheld.  Would  not  the  testimony 
sought  to  be  introduced  by  the  defendant  tend  to  prove  that  issue? 

Acts  and  declarations  of  parties  are  competent  evidence  in  ques- 
tions of  location.  Such  acts  and  admissions  do  not  conflict  with 
the  principle  that  a  man  shall  not  be  divested  of  his  title  to  land 
by  parol  declarations.  Noyes  v.  Chapin,  6  Wend.  469.  In  thfs 
case,  a  witness  was  called  to  prove  the  declarations  of  the  party 
claiming,  the  evidence  was  objected  to,  but  the  court  admitted  it. 

The  acquiescence  of  Maughs  was  one  thing  proposed  to  be  proved. 
That  was  a  question  for  the  jury,  and  the  court  had  no  right  to  ex- 
clude the  testimony.     Bradstreet  v.  Pratt,  17  Wend.  44. 

S.  T.  Logan  and  T.  Campbell,  for  the  appellee.  J.  B.  Wells 
concluded  the  argument  for  the  appellant. 

Treat,  J.*  This  was  an  action  of  ejectment  commenced  in  the 
Jo  Daviess  circuit  court,  by  Maughs  against  Crowell,  for  the  re- 
covery of  lot  thirty-one,  in  the  city  of  Galena.  On  the  calling  of 
the  cause  for  trial,  James  Bennett  presented  a  petition  praying  for 
a  change  of  venue  out  of  the  circuit  court,  on  account  of  the  preju- 
dice of  the  judge.  The  petition  alleged  that  Crowell  was  in  the 
possession  of  the  premises  in  question  under  a  lease  made 
by  the  petitioner,  as  the  trustee  of  James  Bennett,  jr.,  the  [*  422] 
real  owner.  The  court  denied  the  application,  to  which  the 
defendant  excepted.  The  cause  was  then  submitted  to  a  jury  for 
trial.  After  the  plaintiff  had  shown  title  to  the  premises,  by  vir- 
tue of  a  purchase  from  the  United  States  in  1838,  the  defendant 
offered  to  prove,  that  in  1835,  the  plaintiff  and  James  Bennett 
being  the  occupants  and  claimants  of  adjoining  lots,  by  a  parol 
ao-reement,  established  a  line  between  them,  which  was  thereafter 
.to  be  the  boundary;  that  subsequently  Bennett  built  a  house  on  his 
lot  directly  up  to  the  line,  which  house  was  on  the  premises  in  dis- 
pute; and  that  the  plaintiff,  from  the  time  the  line  was  agreed  on, 
had  acquiesced  in  the  same.  This  evidence  was  objected  to  by  the 
plaintiff,  and  excluded  by  the  court;  to  which  decision  the  defend- 
ant excepted.  The  jury  found  a  verdict  for  the  plaintiff,  and  judg- 
ment was  rendered  thereon, 

Crowell  prosecutes  an  appeal,  and  assigns  for  error,  the  decision 

*WiLSON,  C.  J.,  did  not  sit  in  this  case. 
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of  the  circuit  court  overruling  the  motion  for  a  cliange  of  venue. 
There  was  no  error  in  that  decision.  The  application  was  not  made 
by  the  defendant,  but  by  a  third  person  representing  himself  to  be 
the  trustee  of  an  alleged  owner  of  the  premises  in  controversy. 
Our  statute  only  authorizes  the  parties  to  obtain  a  change  of  venue. 
The  application  must  be  made  by  a  party  to  the  record,  and  the 
petition  must  be  verified  by  his  athdavit.  The  statute  does  not  in- 
clude persons  out  of  the  record,  nor  allow  them  to  swear  to  the  peti- 
tion as  agents  or  otherwise.  It  is  to  be  feared  that  this  statute  has 
been  frequently  perverted,  to  the  great  detriment  of  suitors,  and 
its  provisions  ought  not  to  be  extended  by  implication,  so  as  to  em- 
brace persons  not  specifically  named  therein.  Any  other  construc- 
tibn  would  lead  to  much  inconvenience  and  mischief.  A  decision, 
that  this  application  was  properly  made,  would  lay  down  the  rule 
that  any  person,  who  alleged  tliat  his  rights  were  to  be  affected  by 
the  determination  of  the  case,  might  interfere  and  obtain  a  change 
of  venue. 

The  decision  of  the  circuit  court  excluding  the  evidence  of- 
fered by  Crowell,  is  also  assigned  for  error.  It  is.a  familiar 
[*  423]  doctrine  of  the  law,  that  the  title  to  real  estate  can  not  be 
transferred  by  parol.  It  is  equally  forbidden  by  the  prin- 
ciples of  the  common  law,  and  the  express  provisions  of  the  statute 
of  frauds.  It  is  settled,  however,  that  the  proprietors  of  adjoin- 
ing tracts  of  land  may,  by  a  parol  agreement,  settle  a  disputed 
boundary  line  between  them.  Such  an  adjustment  of  the  boun- 
dary, if  followed  by  corresponding  possession,  may  be  binding 
on  the  parties,  not  because  it  passes  title,  but  because  it  deter- 
mines the  location  where  the  estate  of  each  is  supposed  to  exist. 
Jackson  V.  D(/slmg,2  Caines,  198;  Iiip  v.  Norton.,  12  Wend.  127. 

It  is  insisted  by  the  counsel  for  the  appellant,  that  this  princi- 
ple is  applicable  to  the  present  case.  We  think  otherwise.  At 
the  time  the  agreement  was  made,  the  premises  were  the  exclusive 
property  of  the  United  States.  Neither  of  the  parties  had  any 
title.  They  were  mere  tenants  at  sufferance,  incapable  of  making 
any  binding  agreement  respecting  the  lots,  but  what  related  to 
their  temporary  possession.  The  agreement,  ex  necessitate.,  could 
not  extend  beyond  the  mere  occupancy.  It  was  inoperative  as  against 
the  proprietor,  and  ceased  to  be  binding  on  the  parties  the  moment 
the  title  passed  out  of  the  government.  On  the  purchase  of  the 
premises  by  Maughs,  he  succeeded  to  the  whole  legal  estate,  un- 
affected by  any  previous  parol  agreement  respecting  the  possession. 

The  judgment  of  the  circuit  court  is  afhrmed,  with  costs. 

Judgment  affirmed. 
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Philip  Byene  v.  JoHosr  McNulty. 

Appeal  from  Jo  Daviess.  [*  424] 

1.  Plea — declaration,  breach  of  covenant.  A.  and  B.,  being  the  proprietors  of 
adjacent  lots,  executed  an  agreement  under  seal,  by  which  A.  agreed  to  build  a 
division  wall  between  the  lots  of  certain  specified  materials  and  dimensions,  and 
to  complete  the  same  during  the  spring  or  summer  following.  B.  on  his  part 
agreed  to  pay  A.,  at  a  specified  time,  one  half  the  expense  of  building  the  wall. 
A.  sued  B.  upon  the  agreement  in  covenant,  and  averred  in  his  declaration, that 
he  had  well  and  truly  performed  the  covenants  on  his  part,  and  had  built  and 
completed  the  wall  according  to  the  direction  of  the  agreement,  assigning  as  a 
breach  the  non-payment  by  B.  of  one  half  of  the  expense  of  erecting  the  wall. 
There  was  a  demurrer  to  the  declaration,  which  the  court  overruled :  Held, 
that  the  general  averment  of  performance  was  sufficient,  and  the  court  did  npt 
err  in  overruling  the  demurrer. 

2.  Same — general  rule.  The  general  rule  on  the  subject  of  averment  by  the 
plaintiff  in  the  action  of  covenant,  is  as  follows:  Where  the  covenant  is  defi- 
nite in  its  terms,  and  the  act  to  be  done  by  the  plaintitf  is  purely  a  matter  of 
fact,  it  is  not  only  sufficient,  but  the  most  proper,  to  aver  performance  in  gen- 
eral terms,  without  alleging  particularly  how  he  has  performed.  When  the  act 
to  be  done  necessarily  involves  a  question  of  law,  the  general  allegation  will  not 
suffice,  but  the  quo  modo  must  be  pointed  out  and  averred.  So,  where  the  cove- 
nant is  indefinite,  or  in  the  alternative,  the  general  averment  is  not  sufficient, 
but  the  quo  viodo  must  be  shown. 

Covenant  in  the  Jo  Daviess  circuit  court,  brought  by  the  ap- 
pellee against  the  appellant,  and  heard  at  the  October  term,  1844, 
before  the  Hon.  Thomas  C.  Browne,  upon  a  demurrer  in  the  de- 
claration. The  material  averments  of  the  declaration  will  be 
found  in  the  opinion  of  the  court.  The  demurrer  was  overruled, 
and  the  defendant  electing  to  abide  by  his  demurrer,  a  jury  was 
called  to  inquire  of  damages,  and  a  verdict  for  $307.93  w^as  re- 
turned in  favor  of  the  plaintiff  below. 

The  defendant  then  moved  to  set  aside  the  inquest,  which  mo- 
tion was  overruled  by  the  court,  when  a  motion  in  arrest  of  judg- 
ment was  interposed  and  overruled,  and  judgment  entered  upon 
the  verdict. 

T.  Campbell,  C.  S.  Hempstead  and  E.  B.  Washburne,  for  the 
appellant:  It  is  not  sufficient  to  aver  that  the  plaintiff  had  kept 
and  performed  his  covenants.  Davis  v.  Wiley,  8  Scam.  234. 

Where  covenants  are  independent,  performance  need  [*  425J 
not  be  averred,  but  otherwise  when  they  are  dependent. 
Ibid. 

The  performance  of  a  condition  precedent  must  be  averred. 
It  is  not  always  sufficient  to  aver  performance  in  the  words  of  the 
contract.  The  intent  of  the  contract  must  be  shown  to  have  been 
performed.  Where  it  is  necessary  on  the  part  of  a  plaintiff  to 
aver  performance,  it  must  be  set  forth  with  such  certainty  as  to 
enable  the  court  to  judge  whether  the  intent  of  the  covenant  has 
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been  fulfilled.     Thomas  v.  Van  Ness,  4  Weud.  549;  1  Cliitty-s  PI. 
356. 

In  Kingston  v.  Preston,  cited  in  Jones  v.  Berkley,  Doug.  688, 
Lord  Mansfield  stated  that  there  were  three  kinds  of  covenants. 
One  kind  is  where  there  are  conditions  dependent,  in  which  the 
performance  of  one  depends  upon  the  prior  performance  of  the 
other.  This  case  falls  within  this  class  of  covenants.  The  condi- 
tions are  dependent.  Byrne  was  to  pay  for  the  wall  on  condition 
that  McNulty  should  complete  it  by  a  time  certain.  Where  the 
performance  is  a  condition  precedent,  the  performance  must  be 
averred  in  an  action  for  the  money.     1  Salk.  171. 

An  averment  is  always  made  in  the  declaration  upon  contracts 
containing  dependent  undertakings,  and  that  averment  must  be 
sustained  by  proof.     Bank  of  Columbia  v.  Hagner,  1  Peters,  455. 

What  could  be  the  issue  in  this  case?  How  could  the  declara- 
tion have  been  met  by  a  plea?  He  could  only  plead  that  he  did 
not  perform  the  covenants,  and  that  would  only  place  the  parties 
precisely  where  they  were  in  the  first  place.  The  object  of  plead- 
ing is,  that  the  parties  may  be  brought  to  issue,  and  that  the  is- 
sue so  produced  be  material,  single,  and  certain.  Stephen  on  PL 
135. 

An  averment  signifies  a  positive  statement  of  facts,  in  opposi- 
tion to  argument  or  inference,  and  when  the  obligation  on  the 
part  of  the  defendant  to  perform  his  contract  depended  on  any 
event,  which  would  not  otherwise  appear  from  the  declaration  to 
have  occurred,  it  is  obvious  that  the  averment  of  such  an 
P  4261  event  is  essential  to  a  logical  statement  of  the  cause  of  ac- 
tion, and  should  precede  the  statement  of  the  defendant's 
breach.     1  Chitty's  PI.  351. 

An  averment  must  be  in  words  amounting  to  an  express  allega- 
tion.    1  Chitty's  PI.  355. 

The  declaration  should  have  averred  specially  that  he  built  the 
wall  within  the  time,  etc. 

Time  is  the  material  part  of  the  contract.  Tyler  v.  Young,  2 
Scam.  448;  Capps  v.  Smith,  3  do.  179;  Longworth -y.  Taylor,  1 
McLean,  849. 

The  averment  must  be  as  full  as  the  proof. 

The  work  might  have  been  performed,  but  not  in  time. 

Every  material  and  traversable  fact  must  be  stated.  Frary  v. 
Dakin,  7  Johns.  75. 

There  is  a  precedent  for  a  declaration  in  2  Chitty's  PI.  552, 
with  averment  of  plaintifl^'s  performance  of  a  condition  prece- 
dent. It  is  the  case  of  a  lessor  against  assignee  of  lessee  for  not 
repairing,  where  the  plaintifi*  covenanted  to  keep  in  good  repair 
and    furnish  timber.     The  averments  are  special,  that  the  plain- 
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tiff  did  not  repair,  etc.  A  note  at  the  bottom  of  the  pag;e  says, 
that  such  an  averment  being  traversable  must  correspond  with  the 
fact. 

Where  there  are  dependent  covenants,  a  party  can  not  recover 
without  averring  and  proving,  either  that  he  performed  or  was 
ready  and  willing  to  perform  his  part.  Harrison  v.  Taylor,  3  A. 
K.  Marsh.  168;  Fanning  v.  Beauford,  1  Bay,  237;  Finney  v.  Ash- 
ley, lb.  552. 

J.  BuTTEEFiELD,  for  the  appellee,  as  to  the  necessity  of  aver- 
ments, etc.,  cited  Glover  v.  Tuck,  24  Wend.  162.  A  general  aver- 
ment is  good,  etc.,  6  Com.  Dig.  81;  Thomas  v.  Yan  I^ess,  4  Wend. 
552-3. 

Treat,  J.*  In  March,  1841,  John  McNiiltyand  Philip  Byrne, 
being  the  proprietors  of  adjoining  lots  in  the  city  of  Gale- 
na, executed  an  agreement  under  seal,  by  which  McNulty  P  4271 
agreed  to  build  a  division  wall  between  the  lots,  of  cer- 
tain speciiied  materials  and  dimensions,  to  be  completed  during 
tliat  spring  or  the  following  summer;  and  Byrne,  on  his  part,  agreed 
to  pay  McNalty  in  March,  1843,  one  half  of  the  expense  of  building 
the  wall.  In  May,  1843,  McNulty  instituted  an  action  of  cove- 
nant against  Byrne,  on  the  aforementioned  agreement,  averring  in 
his  declaration,  that  he  had  well  and  truly  performed  the  covenants 
on  his  part,  and  liad  built  and  completed  tlie  wall  according  to  the 
directions  of  the  agreement,  and  assigning  as  a  breach,  the  non- 
payment by  Byrne  of  one-half  of  the  cost  of  erecting  the  wall. 
There  was  a  demurrer  to  the  declaration,  which  the  court  over- 
ruled. A  jury  thereupon  assessed  the  plaintiff's  damages  at  the 
sum  of  8307.93,  and  the  court  rendered  judgment  on  the  assess- 
ment. Byrne  prosecutes  an  appeal,  and  assigns  for  error,  the 
decision  of  the  circuit  court  overruling  the  demurrer  to  the  de- 
claration. 

There  can  be  no  doubt  that  the  building  of  the  wall  was  a  con- 
dition precedent  to  the  payment  of  the  money,  and  that  McNulty 
could  not  maintain  an  action  on  the  covenant  without  showing 
the  performance  of  the  condition.  The  question  then  arises, 
whether  the  general  averment  of  performance  is  sufficient,  or 
whether  the  mode  and  manner  of  the  performance  should  be  specfi- 
cally  alleged.  The  general  rule  on  the  subject  of  averment  by  the 
plaintiff,  in  the  action  of  covenant,  may  be  briefly  stated  and  il- 
lustrated. Where  the  covenant  is  definite  in  its  terms,  and  the 
act  to  be  done  by  the  plaintiff  is  purely  a  matter  of  fact,  it  is  not 
only  suflicient,  but  the  most  proper,  to  aver  performance  in  gen- 
eral terms,  without  alleging  particularly  how  he  has  performed. 

*  Wilson,  C.  J.,  did  not  sit  in  this  case. 
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Thus,  if  the  covenant  be  to  pay  money  or  deliver  goods,  an  aver- 
ment that  the  money  has  been  paid,  or  that  the  goods  have  been 
delivered,  or  even  in  more  general  terms,  that  the  plaintiff  has 
kept  and  performed  the  covenants  on  his  part,  will  be  fully  suffi- 
cient. The  performance  is  merely  a  question  of  fact,  to  be  ascer- 
tained by  the  jury  from  the  testimony.  But  where  the  act  to  be 
done  necessarily  involves  a  question  of  law,  the  general 
[*  428]  allegatioji  will  not  suffice,  but  the  quo  moclo  must  be 
pointed  out  and  averred.  As,  if  the  covenant  be  to  give 
an  acquittance,  or  execute  a  conveyance,  the  acquittance  or  the 
deed  must  be  set  out  and  brought  before  the  court,  so  that  its 
sufficiency  and  legal  effect  may  be  seen  and  determined.  This 
becomes  a  question  of  law,  and  not  of  fact,  to  be  decided  by  tlie 
court,  and  not  by  the  jnry.  So,  where  the  covenant  is  indefinite, 
or  in  the  alternative,  the  general  averment  is  not  sufficient,  but 
the  quo  modo  must  be  shown.  These  distinctions  run  through 
the  books  on  pleading,  and  have  been  repeatedly  recognized  by 
the  courts.  Com.  Dig.  "  Pleader,"  C.  60,61;  1  Chitty's  PL  357; 
Thomas  v.  Van  Ness,  4  Wend.  549:  Glover  v.  Tuck,  24  do.  153. 
The  decision  in  the  case  of  Davis  v.  Wiley,  3  Scam.  234,  does  not 
conflict  Vv'ith  the  rule  before  laid  down.  In  that  case,  the  aver- 
ment on  the  part  of  Wiley  was  not  certain  and  explicit  as  to  the 
manner  and  time  of  its  performance.  The  time  within  which  it 
was  to  be  performed  wa&  subject  to  contingencies,  provided  for  in 
the  agreement.  The  plaintiff  might  have  kept  and  performed  his 
covenant  up  to  the  bringing  of  the  suit,  and  still  not  be  entitled 
to  recover  the  price.  It  was  proper,  therefore,  in  that  case,  to  re- 
quire him  to  point  out  and  specify  the  mode  and  extent  of  the 
performance.  Testing  this  case  by  the  rule  before  stated,  there 
is  no  difficulty  in  correctly  determining  the  question  before  us. 
The  covenant  on  the  part  of  McNulty  was  clear  and  definite.  The 
act  to  be  performed  by  him  was  purely  a  matter  of  fact.  Whether 
he  had  erected  the  wall  according  to  the  terms  of  the  agreement, 
and  within  the  time  limited  therein,  were  simply  questions  of  fact 
to  be  determined  by  the  jury  from  the  testimony  introduced  on  the 
trial  by  the  parties.  The  declaration  was  sufficient,  and  the  de- 
murrer was  properly  overruled. 

The  judgment  of  the  circuit  court  is  affirmed,  with  costs. 

Judgment  affirmed. 
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Joshua  J.  Mooee  y.  Aetois  Hamilton. 
Error  to  Hancock. 

1.  Attachment — in  aid — no  service  in  main  action.  A  commenced  an  action 
of  assumpsit  against  B.,  by  summons,  which  was  not  served  on  B.  Subsequent- 
ly A.  sued  out  an  attachment  in  aid  of  this  action,  which  was  levied  on  personal 
and  real  estate  of  B.,  and  notice  of  its  pendency  was  given  by  publication  only. 
On  proof  of  publication,  B.  not  appearing,  his  default  was  entered,  and  the 
plaintiff's  damages  were  assessed  and  judgment  rendered  for  the  same.  The 
action  of  assumpsit  did  not  appear  to  have  been  disposed  of:  Held,  that  the 
judgment  was  unwarranted  for  want  of  personal  service  upon  the  defendant. 

2.  Same — iicccssity  of  service.  An  attachment  in  aid  of  a  suit  already  com- 
menced, is  but  an  adjunct  of  such  suit,  not  a  distinct  proceeding.  By  the  ser- 
vice of  the  attachment,  the  defendant  is  prevented  from  alienating  or  carrying 
away  his  property,  during  the  pendency  of  the  suit.  If  the  suit  proceeds  to 
judgment,  and  the  attachment  in  the  meantime  dissolved,  the  plaintiff  has  the 
benefit  of  a  general  judgment  against  the  defendant,  and  a  specific  lien  on  the 
estate  attached  for  its  payment,  he  must  procure  service  of  process  in  the  orig- 
inal action  and  obtain  a  judgment  therein,  (a) 

3  Same — no  extension  of  remedy  by  implication.  The  remedies  by  attachment 
are  in  derogation  of  the  common  law,  and  ought  not  to  be  extended  by  impli- 
cation, (b) 

Assumpsit,  and  attachment  in  aid  thereof,  in  the  Hancock  circuit 
court,  brought  by  the  defendant  in  error  against  the  plaintiff  m 
error.  The  summons  in  the  original  proceeding  was  issued  and 
directed  to  the  sheriff  of  Peoria  county,  and  being  returned  ^'non 
est  inventus.,''^  an  attachment  in  aid  in  due  form  of  law  was  sued 
out  and  levied  upon  the  personal  and  real  estate  of  the  defendant 
below.  No  personal  service  was  had  in  either  proceeding,  nor  did 
the  defendant  enter  his  appearance. 

The  cause  was  heard  before  the  Hon.  Norman  H.  Purple,  at  the 
October  term,  1845,  when  a  judgment  by  default,  after  proof  of 
publication  of  notice,  was  rendered  in  favor  of  the  plaintiff.  The 
damages  were  assessed  by  a  jury  at  $145.74,  and  special  execution 
was  awarded  against  the  property  attached. 

Cases  Citing  Text.  85.  Attachment  in  aid  may  be  sued 
{a)  Rule,  stated  in  head  note,  that  out  at  any  time  in  vacation  or  term. 
plaintiff  can  not  in  any  case  sue  out  Dutcher  v.  Crowell,  5  Gilm.  445.  At- 
attachment  in  aid  until  personal  ser-  tachment  in  aid  may  be  begun  on  same 
vice  is  had  on  defendant,  was  changed  day  as  original  suit.  Schulenberg  «. 
by  L.  1851,  p.  160,  §  1,  which  is  sub-  Farwell,  84  111.  400.  Personal  judg- 
stantially  re-enacted  as  R.  S.  1874,  At-  ment  against  defendant  after  he  sub- 
TACHMENTS,  ch.  11,  §33;  S.  and  C.'s  mits  to  jurisdiction  without  order  as  to 
Stats,  p.  3-'4;  Cothran's  Stats.  (1885)  p.  property,  releases  attachment.  Was- 
131.  In  support  of  foregoing  statement  son  v.  Cone,  86  111.  46. 
consult  Halderaan  v.  Starrett,  23  111.  (6)  Held  in  1860  that  attachment 
393.  But  attachment  in  aid  of  scire  suit  and  action  of  assum])sit  are  con- 
facias  to  make  party  to  judgment  can  current  remedies,  which  may  be  pur- 
be  had  only  after  scire  fncian  has  been  sued  at  same  time,  although  statute 
issued;  before  that  court  has  no  juris-  permits  suincr  out  attachment  in  aid. 
diction.     Firebaugh  v.  Hall,  63  111.  81,  Haldeman  ».' Starrett,  23  111.  393. 
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A.  Lincoln,  for  tlie  plaintiff  in  error:     In  this  case,  a  personal 
service  was  necessary.     Rev.  Stat.  Ch.  IX,  §  3. 
["  430]       The  certificate   of  publication  did    not   authorize    the 
judcrment.    Constructive^otice  is  insufficient. 

M.  Bkayman,  for  the  defendant  in  error:  In  a  bare  proceeding 
in  an  action  of  assumpsit,  there  must  be  personal  service,  unless 
waived  by  appearance,  which  is  equivalent  to  it.  The  law  does 
not  provide  for  constructive  service  by  publication,  but  in  attach- 
ment it  is  otherwise;  though  there  be  neither  service  nor  appear- 
ance, the  defendant  may  be  brought  into  court  by  publication.  In 
this  case,  the  action  w^as  ass7i?npsit,  commenced  by  summons, 
aided  by  an  attachment.  Rev.  Stat.  70,  IX,  §  30.  The  issuing 
of  the  writ  did  not  abate  nor  extinguish  the  original  suit,  but  was 
engrafted  upon  it  to  give  it  effect,  to  secure  the  property  of  the 
defendant,  and  to  do  that  which  the  summons  failed  to  do,  to  bring 
Moore  properly  into  court.  The  writ  of  attachment  and  the  pro- 
ceedings under  it,  did  not  lose  their  relation  to,  or  connection 
Avith  the  original  suit,  but  were  so  far  distinct  as  to  conform  to 
proceedings  "  required  or  permitted  in  original  attachments,  in  all 
things  as  near  as  may  be."  See  §  30,  before  cited.  Hamilton, 
having  suspended  proceedings  in  the  original  suit,  and  sought  the 
aid  of  the  proceedings  in  attachment,  was  entitled  to  its  beneht  as 
long  as  was  necessary  to  secure  the  remedy  sought.  The  publica- 
tion, then,  was  equivalent  to  service,  for  according  to  the  law  reg- 
ulating attachments,  it  brought  the  defendant  within  the  jurisdic- 
tion of  the  court,  so  as  to  authorize  judgment  against  him.  and 
execution  against  the  property  attached. 

Treat  J.*  On  the  9th  of  June,  1845,  Hamilton  commenced 
an  action  oi  assumpsit  in  the  Hancock  circuit  court  against  Moore. 
The  return  on  the  summons  was  ^^7ion  est  inventus.''''  On  the  17th 
of  June,  Hamilton  filed  a  bond  and  affidavit,  and  under  the  30th 
section  of  the  "Act  concerning  attachments,"  approved  February 
12th,  1833,  sued  out  an  attachment  in  aid  of  the  action  of 
[*  431]  assumps'it.  The  writ  was  levied  on  a  tract  of  land  and 
j  some  personal  property.  I*^otice  of  the  pendency  of  the 
attachment  was  regularly  given  by  publication.  At  the  October 
term,  1845,  the  default  of  Moore  was  entered  and  the  plaintiff 's 
damages  assessed  at  $145.74,  for  which  amount  a  judgment  was 
rendered,  to  be  satisfied  by  a  sale  of  the  property  attached. 
Moore  was  not  personally  served  either  with  the  process  of  sum- 
mons or  attachment;  nor  did  he  ever  enter  his  appearance.  It 
does  not  appear  that  the  action  of  assum])sit  has  been  disposed  of. 

*  Wilson,  C.  J.,  and  Justices  Lockwood  and  Caton  did  not  sit  in  this  case. 
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Moore  now  prosecutes  a  writ  of  error  for  the  reversal  of  the  judg- 
ment. 

The  only  material  question  presented  by  the  record,  is,  whether, 
under  the  circumstances,  the  judgment  was  warranted.  It  was 
contended  by  the  counsel  for  the  defendant  in  error,  that  the  action 
of  assumpsit  and  the  attachment  were  distinct  proceedings,  and 
that  the  latter  might  be  prosecuted  to  final  judgment  without  notic- 
ing the  former.  In  the  opinion  of  the  court,  this  position  can  not 
be  sustained.  They  constitute,  in  fact,  but  one  case;  the  attach- 
ment is  but  an  adjunct  of  the  original  case.  It  is  to  be  entitled 
in  the  pending  suit  and  be  in  aid  thereof.  It  is  only  process  and 
a  part  of  the  proceedings  of  the  case  originally  commenced.  By 
the  service  of  the  writ  of  attachment,  the  defendant  is  prevented 
from  alienating  or  carrying  away  his  estate  during  the  pendency 
of  the  suit.  If  the  action  proceeds  to  judgment,  and  the  attach- 
ment is  not  in  the  mean  time  dissolved,  the  plaintiff  has  the  benefit 
of  a  general  judgment  against  the  defendant,  and  a  specific  lien  on 
the  estate  attached  for  its  payment.  Before  the  plaintiff  can  real- 
ize the  fruits  of  the  attachment  by  subjecting  the  property  to  sale, 
lie  must  procure  a  service  of  the  process  in  the  original  action,  and 
obtain  judgment  therein.  The  action  must  be  first  disposed  of. 
If  it  fails,  the  attachment  goes  with  it.  If  the  plaintiff"  can  not 
procure  a  service  of  process,  his  proper  course  is  to  discontinue  his 
case,  and  sue  out  an  original  attachment.  If  this  attachment  can 
be  regarded  as  an  independent  proceeding,  one  of  the  principal  pro- 
visions of  the  attacJiment  law  could  be  easily  evaded.  The  statute 
only  allows  the  remedy  by  attachment  to  recover  indebt- 
edness growing  out  of  contracts,  express  or  implied,  or  [*  432] 
ascertained  and  liquidated  by  a  judgment.  An  original 
attachment  can  not  be  sued  out  for  the  purpose  of  recovering  dam- 
ages for  a  tort.  By  the  30th  section,  an  attachment  may  be  sued 
out  in  aid  of  an  action  of  trespass.  If  the  attachment  thus  insti- 
tuted could  be  carried  on  without  reference  to  the  pending  action, 
the  effect  would  be  to  permit  the  plaintiff  to  recover  a  judgment  in 
attachment  against  a  non  resident  for  a  personal  injury.  This  would 
allow  him  to  do  indirectly  by  this  kind  of  proceeding,  what  he 
can  not  do  directly  by  an  original  proceeding.  The  remedies  by 
attachment  are  in  derogation  of  the  common  law,  and  ought  not  to 
be  extended  by  implication. 

The  judgment  of  the  circuit  court  is  reversed  with  costs,  and  the 
cause  is  remanded  for  further  proceedings. 

Judgment  reversed. 
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Charles  McNAiiARA  v.  George  King. 

Appeal  from  Kane. 

1.  Trespass — assault  and  battery — circnmstances  of  parties — evidence.  In  an 
action  of  trespass  for  an  assault  and  battery,  the  court  permitted  the  plaintiflF  to 
prove,  that  he  was  a  poor  man  with  a  large  family,  and  that  the  defendant  was 
a  wealthy  man,  with  no  children,  and  but  a  small  family.  The  court  also  in- 
structed the  jury,  "  that  if  they  found  the  defendant  guilty,  in  assessing  the  plain- 
tift"'s  damages,  they  had  a  right  to  take  into  consideration  the  cii'cumstauces  of 
the  parties :"  Held,  that  the  circuit  court  decided  correctly  in  admitting  the  evi- 
dence and  in  giving  the  instruction.     («) 

2.  Same — same — exemplary  damages.  In  action  of  trespass  for  assault  and 
battery,  the  condition  in  life  and  circumstances  of  the  parties  are  peculiarly 
the  proper  subjects  for  the  consideration  of  the  jury  in  estimating  the  damages. 
They  may  take  into  consideration  the  pecuniary  resources  of  the  defendant,  and 
may  give  exemplary  damages,  not  only  to  compensate  the  plaintifl",  but  to  pun- 
ish the  defendant,  according  to  the  circtimstances  of  the  case. 

o.  JuKY — ussessjnent  of  damages — when  and  when  not  excessive.  The  amount 
of  damages  to  be  recovered  in  actions  for  personal  injuries,  rests  so  much  in  the 
discretion  of  juries,  that  courts  will  not  disturb  their  verdicts  on  the  ground  that 
the  damages  are  excessive,  unless  it  is  manifest  that  they  have  been  governed 
by  passion,  partiality  or  corruption.  (&)  To  draw  such  a  conclusion,  it  is  not 
enough  that  the  damages,  in  the  opinion  of  the  court,  are  too  high,  or  that  a  less 
amount  would  have  been  a  sufficient  satisfaction  for  the  injury.  It  must  be 
apparent,  at  first  blush,  that  the  damages  are  glaringly  excessive. 

Trespass  for  an  assault  and  battery,  in  the  Kane  circuit  court, 

brought  by  the  appellee  against  the  appellant.     The  cause 

[*  433]  was  heard  before  the  Hon.  John  D.  Caton  and  a  jury,  at 

the  September  term,  1845,  when  a  verdict  and  judgment 

was  rendered  for  the  plaintiff  below  for  $650  damages. 

The  evidence  in  the  case  is  sufficiently  stated  in  the  opinion  of 
the  court. 

The  cause  was  submitted  to  this  court  on  the  plaintiff's  abstract, 
and  the  defendant's  brief. 

J.  B.  Thomas  and  A.  Lincoln,  for  the  appellant.  I.  G.  Wilson, 
for  the  appellee: 

1.  In  actions  for  personal  injuries  courts  will  not  set  aside  ver- 
dicts for  excessive  damages,  unless  the  damages  are  so  excessive 
as  to  make  it  manifest  that  the  jury  acted  from  passion,  partiality, 
or  corruption;  and  to  enable  the  court  to  draw  this  conclusion,  it 

Cases  Citing  Text.  evidence  of  pecuniary  condition    of 

(rt)  In  action  of  trespass  by  husband  parties  is  admissible.     White  v.  Murt- 

aud  wife  for  assault  on  wife,  evidence  land,  71  111.  250,  260. 

of  plaintiffs  pecuniary  condition  is  ad-  {h)    In  action  against  municipal  cor- 

missible.     Cochran  v.  Amnion,  10  111.  poration    for    negligence,   exemplary 

816.     In  action  by  husband  for  crimi-  damages  can  not  be  recovered.   City  of 

ual  conversation  with  wife,  evidence  of  Chicago   v.  Martin,    49    111.   241,  244. 

pecuniary  condition  of  parties  is  ad-  Rule,   stated   in  head  note,  enforced, 

missible.     Peters  v.  Lake,  66  111.206,  Spencer    -y.    McMasters,   16   111.   405; 

209.     In  action  of  case  by  father  to  re-  Drohn  v.  Brewer,  77  111.  280. 


cover  for  debauchery  of  his  daughter. 
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is  not  enough  that,  in  their  opinion,  the  damages  are  too  high,  or 
that  much  less  damages  would  have  been  a  sufficient  satisfaction  to 
the  plaintiff.  Coffin  v.  Coffin,  4  Mass.  40,  43;  8  Burr.  609;  3 
Com.  Dig.  357;  Johnson  v.  Monlton,  1  Scam.  532. 

In  Coffin  V.  Coffin  before  cited,  Chief  Justice  Parsons  says: 
"Judges  should  be  very  cautious  how  they  overthrow  verdicts 
given  by  twelve  men  on  their  oaths  on  the  ground  of  excessive 
damages."  "  And  it  must  be  a  glaring  case,  indeed,  of  outrageous 
damages  in  a  tort,  and  which  all  mankind  at  first  blush  must  think 
so,  to  induce  the  court  to  grant  a  new  trial  for  excessive  damages." 
There  is  a  manifest  difierence  between  cases  where  the  damages 
may  be  estimated,  as  in  promises  and  trespasses  for  goods,  and 
where  the  damages  are  matters  of  speculation  and  are  ideal. 

^2.  A  court  will  not  grant  a  new  trial  where  substantial  justice  has 
been  done  between  the  parties,  although  the  law  arising  on  the 
evidence  would  have  justified  a  different  result.  Smith  v.  Schultz, 
1  Scam,  491;  Wheeler  v.  Shields,  2  Seam.  350;  Cox  v.  Kitchin, 
1  Bos.  and  Pul.  339;  2  Term.  R.  4;  Hunt  y.  Burrell,  5  Johns.  138. 

3.  The  jury  have  a  right  in  assessing  the  plaintiff's 
damages  in  an  action  of  trespass  for  an  assault  and  battery,  [*  4341 
to  take  into  consideration  the  wealth  and  condition  of  the 
defendant.  His  wealth  aflbrds  a  criterion  by  which  the  jury  may 
judge  as  to  the  amount  they  ought  to  impose  upon  him  as  "  smart 
money,"  in  the  nature  of  a  penalty  for  his  conduct.  A  thousand 
dollars  would  be  no  greater  penalty  to  a  man  worth  ten  thousand 
dollars,  than  would  be  a  hundred  to  a  man  worth  one  tenth  as 
much. 

4.  There  was  no  error  in  allowing  proof  to  go  to  the  jury  that 
the  plaintiff  was  a  poor  man  with  a  large  family.  The  business  and 
circumstances  of  a  plaintiff*  in  actions  of  this  character  are  proper 
subjects  for  the  consideration  of  the  jury  in  assessing  the  damages 
which  he  may  have  sustained.  It  is  the  policy  of  the  law  to  pro- 
tect the  persons  and  property  of  the  poor.  The  consequences  of 
an  assault  upon  a  poor  man,  who  has  a  family  dependent  on  his 
labor  for  support,  by  which  he  is  maimed  for  life,  are  surely  more 
serious  than  they  would  be  to  a  man  in  affluence.  1  Mass,  12.  In 
the  case  of  Reed  v.  Davis,  4  Pick.  216,  which  was  an  action  of 
trespass  for  assault  and  battery,  the  Supreme  court  of  Massachusetts 
say:  "  Now,  that  circumstance  (the  poverty  of  the  plaintiff)  was 
to  be  taken  into  consideration  by  the  jury.  There  is  nothing  more 
abhorrent  to  the  feelings  of  the  citizens  of  a  free  government  than 
oppressing  the  poor  and  distressed  under  the  forms  and  color  of, 
but  in  reality  in  violation  of  the  law.  An  intelligent  and  impar- 
tial jury  may,  and  ought  to  be  influenced  by  the  proof  of  such  an 
act  committed  by  the  defendants."     And,  again:     "The  plaintiff 
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was  poor.  He  had  seen  better  days,  but  had  been  reduced  in  his 
circumstances.  He  was  not  thought  able  to  do  anything  in  vindi- 
cation of  his  rights  at  law.  But  in  this  the  defendants  miscalcu- 
lated." "  They  (the  jury)  have  proceeded  upon  higher  grounds  of 
damages  tlian  those  which  arise  merely  from  bodily  wounds  and 
bruises  These  considerations  are  sound  and  should  be  cherished," 
etc. 

The  case  of  Lincoln  v.  The  Saratoga  Kail  E.oad  Company,  23  Wend. 
425,  was  an  action  on  the  case  for  negligence,  by  "  which 
[*  435]  the  plaintift'  had  his  leg  broken,"  The  court,  in  that  case, 
say:  "And  for  that  purpose  (assessing  the  plaintiif's 
damages,)  the  nature  of  the  plaintiif's  business,  its  extent,  and  the 
importance  of  his  personal  oversight  and  superintendence  in  con- 
ducting it,  may  be  shown."  "  The  amount  of  business,  the  ability 
and  attention  of  plaintiff,  the  business  season,  the  comparative  in- 
experience of  the  partners,  the  money  pressure  in  the  market,  and 
the  like, — all  this  may  be  very  proper  for  the  consideration  of  the 
jury,  and  entitled  to  such  weight  in  connection  with  all  the  cir- 
cumstances of  the  case,  in  their  estimate  of  the  loss  and  damages, 
as  they  may  think  it  deserves." 

Teeat,  J.*  This  was  an  action  of  trespass,  assault  and  battery, 
commenced  in  the  Kane  circuit  court,  by  George  A.  King  against 
Charles  McNamara.  The  defendant  pleaded  "  not  guilty,"  and 
several  special  pleas,  on  which  issues  were  formed.  The  cause  was 
tried  by  a  jury.  On  the  trial,  the  court  allowed  the  plaintiff  to 
prove  that  he  was  a  poor  man  with  a  large  family;  and  that  the  de- 
fendant was  a  wealthy  man,  with  no  children,  and  but  a  small 
family.  The  defendant  objected  to  the  introduction  of  this  evi- 
dence. At  the  instance  of  the  plaintiff,  the  court  instructed  the 
jury,  that  if  they  found  the  defendant  guilty,  in  assessing  the  plain- 
tiff's  damages,  they  had  a  right  to  take  into  consideration  the  cir- 
cumstances of  the  parties.  The  defendant  excepted  to  the  instruc- 
tion. The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for 
$650.  The  court  overruled  a  motion  for  a  new  trial,  and  judgment 
was  entered  on  the  verdict.  The  defendant  excepted,  and  incorpo- 
rated the  whole  of  the  testimony  in  a  bill  of  exceptions.  He  has 
appealed  to  this  court,  and  now  assigns  for  error  the  several  decis- 
ions of  the  circuit  court,  in  admitting  the  evidence  objected  to,  in 
giving  the  instruction,  and  refusing  to  grant  a  new  trial. 

The  evidence  is  voluminous  and  will  not  be  here  particu- 
P  436]  larly  stated.     It  has  been  carefully  examined  and  con- 
sidered.   In  the  opinion  of  the  court,  it  shows  an  aggravated 
case  of  assault  and  battery,  without  any  attending  circumstances  to 

*WiLSON,  C.  J.,  and  Lockwood,  J.,  did  not  sit  in  tliis  case. 
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justify  or  excuse  it.  The  defeudant  assailed  the  plaintiff  with  a 
deadly  weapon  and  severely' wounded  him,  the  result  of  which  was 
a  dangerous  illness  for  several  weeks.  We  can  not  say  that  ttie 
damages  were  excessive.  The  amount  of  recov^ery  in  actions  for 
personal  injuries  rests  so  much  in  the  discretion  of  juries,  that 
courts  will  not  disturb  their  verdicts  on  the  cfround  that  the  dam- 
ages  are  excessive,  unless  it  is  manifest  that  they  have  been  gov- 
erned by  passion,  partiality  or  corruption;  and  to  draw  such  a 
conclusion,  it  is  not  enough  that  the  damages,  in  the  opinion  of  the 
court,  are  too  high,  or  that  a  less  amount  would  have  been  a  sutM- 
cient  satisfaction  for  the  injury.  It  must  be  apparent  at  first  blush 
that  the  damages  are  glaringly  excessive.  Coffin  v.  Coffin,  4  Mass. 
1;  Coleman  v.  Southwick,  9  Johns.  45;  Com.  Dig.  '-'-  Damages^'' 
E.  7. 

We  are  also  of  the  opinion,  that  the  circuit  court  decided  cor- 
rectly in  admitting  the  evidence,  and  in  giving  the  instruction. 
In  actions  of  this  kind,  the  condition  in  life,  and  circumstances  of 
the  parties  are  peculiarly  the  proper  subjects  for  the  consideration 
of  the  jury  in  estimating  the  damages;  their  pecuniary  circum- 
stances may  be  inquired  into.  It  may  be  readily  supposed  that  the 
consequences  of  a  severe  personal  injury  would  be  more  disastrous 
to  a  person  destitute  of  pecuniary  resources,  and  dependent  wholly 
on  his  manual  exertions  for  the  support  of  himself  and  family,  than 
to  an  individual  differently  situated  in  life.  The  effect  of  the  in- 
jury might  be  to  deprive  him  and  his  family  of  the  comforts  and 
necessaries  of  life.  It  is  proper  that  the  jury  should  be  influenced 
by  the  pecuniary  resources  of  the  defendant.  The  more  affluent, 
tlie  more  able  he  is  to  remunerate  the  party  he  has  wantonly  in- 
jured. In  this  class  of  cases,  the  jury  may  give  exemplary  dam- 
ages, not  only  to  compensate  the  plaintiff",  but  to  punish  the 
defendant.  The  standard  of  d-amages  is  not  a  fixed  one,  ap- 
plicable to  all  cases,  but  is  to  be  regulated  by  the  circum-  [^  437] 
stances  of  each  particular  case.  Grahle  v.  Margrave^  3 
Scam.  372;  Reed  v.  Davis,  4  Pick.  216;  Lincoln  v.  -5'.  (&t  S.  Rail 
Road,  23  Wend.  425. 

The  judgment  of  the  circuit  court  is  affirmed  with  costs. 

Judgment  affirmed. 
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David  Atkins  v.  William  A.  Hinman. 


Appeal  from  Schuyler. 

1.  Judicial  sal^— judgment  proved  before  execution  evidence.  According  to 
the  principles  of  common  law,  a  party  who  claims  title  to  real  estate  by  virtue 
of  a  sheriff's  sale,  must  produce  a  judgment  and  execution,  which  authorized 
the  sale,  before  he  can  read  the  sheriff's  deed  as  evidence  of  title.  The  judg- 
ment is  the  foundation  of  title,  and  if  void,  the  proceedings  under  it  are  mere 
nullities.  The  execution  is  the  particular  authority  to  the  sheriff'  to  make  the 
sale,  and  if  not  in  pursuance  of  the  judgment,  the  acts  of  the  sheriff  are  unwar- 
ranted, and  his  deed  vests  no  title  in  the  purchaser.  These  principles  are  strict- 
ly applicable  to  sales  of  land  under  the  provisions  of  the  "  Act  concerning  the 
public  revenue,"  approved  February  26,  1839. 

2.  Same — prerequisites  of  eviction  under.  In  an  action  of  ejectment  to  re- 
cover the  possession  of  land,  purchased  at  the  sheriff's  sale  for  taxes,  the  plain- 
tiff, in  order  to  substantiate  his  allegation  of  title,  must  exhibit,  first,  a  valid 
judgment  against  the  land;  second,  a  valid  precept  authorizing  the  sheriff  to 
make  the  sale;  and  third,  a  proper  conveyance  of  the  land  from  the  sheriff. 
These  are  essential  to  the  validity  of  the  title,  and  none  of  them  can  be  dispensed 
with.  {(() 

3.  Tax  title — priority  over  execution  sale.  If  a  tract  of  land,  subject  to  taxa- 
tion, is  sold  for  taxes,  and  the  proceedings  under  the  revenue  law  have  been 
regular,  and  the  owner  has  failed  to  redeem  within  the  time  limited  by  law,  then 
the  whole  legal  and  equitable  estate  is  vested  in  the  purchaser;  a  new  and 
perfect  title  is  established,  and  superior  to  that  acquired  by  a  purchase  at  a  sher- 
iff's sale  under  an  ordinary  judgment,  where  the  purchaser  only  succeeds  to  the 
title  which  the  debtor  had  at  the  recovery  of  the  judgment,  (b) 

4.  Tax  deed — amencbnent  of  judgment.  A  judgment  against  certain  lands  for 
taxes  omitted  to  state  the  day  on  which  the  collector  returned  his  delinquent 
list  to  the  circuit  court,  and  "that  the  taxes  thereon  remained  due  and  unpaid 
on  the  day  of  the  date  of  the  said  collector's  return."  At  a  subsequent  term,  on 
motion  and  proof,  the  judgment  was  permitted  to  be  amended  by  making  the 
proper  insertions:  Held,  that  the  amendments  were  proper,  the  omissions  being 
mere  matters  of  form  and  evidently  clerical  mistakes,  and  ought  not  to  vitiate 
the  judgment,  {c) 

5.  Same — same.  To  a  judgment  against  lands  for  non-payment  of  taxes,  it 
was  objected  that  it  was  not  originally  entitled  in  any  pending  suit,  the  judg- 


Cases  Citing  Text. 
(«)  In  1840,  judgment  for  taxes  in 
1841,  precept  and  sheriff's  deed  held  to 
make  prima  facie  case  for  plaintiff"  in 
ejectment.  Lusk  v.  Harber,  3  Gilm. 
158,  160.  Party  claiming  title  under 
tax  sale  must  shovv'  valid  judgment, 
precept  and  deed.  Pitkin  v.  Yaw,  13 
111.  251.  In  order  to  sustain  title  un- 
der sale  to  satisfy  special  assessment, 
it  must  be  proved  that  every  step  con- 
templated by  statute  authorizing  such 
assessment,  was  taken.  Holbrook.  n. 
Dickinson,  46  111.  285,  287.  Party 
claiming  under  tax  deed  as  color  of 
title  in  connection  with  possession  and 
payment  of  taxes  for  seven  years,  need 
not  prove  judgment  and  execution  be- 
fore giving  deed  in  evidence.  Elston 
r.  Kennicott,  46  111.  187,  196.  Party, 
relying  on  tax  deed  as  title,  must  pi'ove 


valid  judgment  and  execution  before 
he  can  use  deed  as  evidence.  Wilding 
v.  Horner,  50  111.  50. 

(&)  Under  constitution  of  1848,  lield 
that  legislature  had  power  to  commute 
in  any  case  general  tax  for  fixed  sum ; 
Atkins  V.  Hinman,  cited  in  separate 
opinion  in  support  of  proposition,  that 
tax  sale  vests  whole  title  in  purchaser. 
111.  C.  R.  Co.  «.  McLean  County,  17  111. 
391,  298. 

(c)  It  will  be  presumed  that  collec- 
tor filed  delinquent  list  withiu  proper 
time,  unless  the  contrary  appears  from 
record.  Jackson  v.  Cummirigs,  15  111. 
449,451;  Mix  v.  People,  81  III.  118. 
Held  in  1K54,  that  collector  may  file 
delinquent  1  i*l  at  any  time  before  hear- 
ing and  judgment.  Jackf-on  v.  Cum- 
mings,  15  111.  449,  451. 
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ruent  having  been  amended  by  adding  the  proper  caption  after  its  original  en- 
try:  Held,  that  the  entry  on  the  docket  was  not  a  necessary  part  of  the  judg- 
ment, (d) 

6.  Tax  sale — valid  precept.    A  precept  for  the  sale  of  lands  for  taxes 
showed  when  the  judgment  against  them  was  rendered,  the  description  [*  438] 
of  the  land,  the  amount  of  taxes  and  costs  on  each  tract,  and  for  what  year 

due  and  unpaid,  and  the  order  of  the  court  directing  the  sale :  Held,  that  it  was 
a  substantial  compliance  with  the  statute  requirements,  (e) 

7.  Sheriff's  deed — valid — ichat  icill  overctnne.  By  the  forty-third  section  of 
the  revenue  act  of  1839,  after  the  plaintiff  has  produced  a  sheriff's  deed  founded 
on  a  valid  judgment  and  precept,  the  defendant  is  precluded  from  questioning 
tlie  validity  of  the  title  acquired  by  such  deed,  unless  he  first  show  that  he,  or 
the  person  under  whom  he  claims,  had  title  to  the  land  at  the  time  of  the  sale  for 
taxes,  or  that  the  title  was  obtained  from  the  United  States  or  this  State,  subse- 
quent to  such  sale.  (/) 

Ejectment  in  the  Schuyler  circuit  court,  brought  by  the  appel- 
lee against  the  appellant,  and  heard  before  the  Hon.  ^Norman  H. 
Purple  and  a  jury,  at  the  April  term,  1844,  Verdict  for  the  plain- 
tiff below,  and  judgment  thereon,  and  a  writ  of  habere  facias 
jyossessionem.  awarded. 

The  material  portions  of  the  evidence  and  proceedings  are  fully 
stated  in  the  opinion  of  the  court. 

W.  A.  MiNSHALL,  for  the  appellant:  I.  The  judgment  and 
order  of  sale  in  1840  is  void,  for  not  pursuing  the  form  given  by 
the  statute,  and  in  not  tilling  the  blanks  left  in  the  statutory  form 
with  the  substantial  allegations  of  the  time  at  which  the  collector 
made  his  return  of  the  list  of  lands  delinquent  for  taxes,  and  in 
not  further  stating,  "and  that  the  taxes  thereon  remained  due  and 
unpaid  on  the  day  of  the  date  of  said  collector's  return."  The  form 
in  this  proceeding  must  be  strictly  pursued,  and  the  facts  as  to  the 
return  of  the  collector  at  the  time  specilied  by  law,  and  that  the 
taxes  then  remained  due  and  unpaid,  must  in  this  summary  pro- 
ceeding affirmatively  appear  upon  the  face  of  the  record  to  give 
tlie  court  jurisdiction.  The  order  of  sale  without  these  facts  ap- 
pearing on  the  face  of  the  record  is  not  voidable  only  but  abso- 
lutely void,  Thatcher  v.  Powell's  Lessee,  5  Peters'  Cond.  R.  28- 
31;  Stead's  Executors  v.  Course,  2  Peters'  Cond.  R.  151-154,  and 
notes;  McClung  t'.  Ross,  4  Peters'  Cond.  R.  603-606;  Buckmas- 
ter  V.  Carlin,  3  Scam,  104;  Swiggart  v.  Harber,  4  Scam,  364;  Gar- 


(f?)  Amendment  of  record  of  judg- 
ment should  not  be  made  years  after 
its  rendition  from  mere  recollection  of 
witnesses.  Coushran  v.  Gutchens,  18 
111.  390,  391.  After  judgment  term, 
]]ower  of  court  to  amend  record  is  con- 
fined to  correcting  errors  of  its  officers, 
and  such  errors  may  be  corrected  at 
any  time  upon  notice  to  parties  in  in- 
terest and  saving  all  intervening  rights, 
so  as  to  make  record  conform  to  fact. 


Dunham  n.  South  Park  Com'rs,  87  111. 
185,  188. 

{e)  Substantial  compliance  with 
form,  prescribed  by  statute  for  judg- 
ment against  land  for  taxes,  is  sutfi- 
cient.  Chestnut  v.  Marsh,  12  111.  173,180. 

(/)  For  statute  governing  effect  of 
tax  deed  as  evidence,  see  S.  and  C.'s 
Stats.  Revenue,  ch.  120.ir  226,  p.  210,  as 
amended  by  L.  1885;  Cothran's  Stats. 
(1885)  p.  1282. 


347 


439-440  Atkins  v.  Hinman.  [Dec.  T. 


Brief  of  Counsel. 


rett  V.  Wiggins,  1  Seam.  335;  Hill  v.  Leonard,  4  Scam.  140;  Smith 
V.  Hileman,  1  Scam.  323-5;  Fitch  v.  Pinckard,  4  Scam. 
[*  439]  70.  The  principles  maintained  by  these  cases  are  applica- 
ble to  all  the  proceedings  under  the  law  of  1839,  concern- 
ing the  title  prior  to  the  making  of  the  deed.  Hinman  v.  Pope, 
1  Oilman,  131;  Williams  v.  Peyton,  4  Peters'  Cond.  Pt.  395,  396, 
397. 

This  is  a  special  power  affecting  private  property  and  the  officer 
must  act  in  strict  conformity  to  the  law  giving  the  power,  and  the 
purchaser  is  bound  to  inquire  whether  the  officer  has  so  acted.  2 
Peters'  Cond.  R.  151,  before  cited;  Gilbert  v.  Columbia  Turnpike 
Co.,  3  Johns.  Cases,  108;  Darning  v.  Smith,  3  Johns.  Ch.  R.  344; 
Hex  V.  Croke,  1  Cowper,  15-18. 

II.  The  order  of  the  court  at  the  September  term,  1844,  amend- 
ing the  judgment,  order  of  sale  and  precept  of  1840,  can  not  help 
it,  because  there  was  nothing  to  amend.  The  previous  order  was 
a  nullity;  from  the  face  of  the  record  the  court  never  had  juris- 
diction, and  clearly  no  power  to  amend.  Could  the  court  in  this 
kind  of  summary  proceeding  under  a  special  statute,  which  pre- 
scribes its  course,  and  that  course  not  pursued  in  1840,  in  1844 
make,  by  amendment,  that  legal,  which  before  was  illegal  and 
void?  The  whole  proceeding  was  corum  non  judice.  Thatcher 
V.  Powell's  Lessee,  5  Peters'  Cond.  R.  28-31,  and  the  authorities 
above  cited,  and  particularly  the  cases  in  1  Scam.  323, 325;  3  Johns. 
Cases,  108,  and  3  Johns.  Ch.  Rep.  344;  1  Cowper,  15-18. 

III.  The  court,  by  the  common  law,  and  by  the  provisions  of 
our  statute,  had  no  power  or  right  over  the  judgment  and  record 
made  at  a  term  previous,  by  new  entries  to  alter  or  change  the 
record  at  a  subsequent  term  of  the  court  in  which  the  judgment 
was  rendered.  1  Petersdorff's  Com.  Law,  504,  537;  R.  L.  1833, 
64,  §  5;  Gale's  Stat.  49,  §  5,  and  533,  §  20;  Rev.  Stat.  49,  §  5. 
After  the  term  is  ended,  clerical  omissions  only  can  be  amended, 
and  the  making  or  omitting  an  order  in  the  order  book  is  a  judi- 
cial, not  a  clerical  error.  1  U.  S.  Dig.  157,  §§  354,  362,  364,' 365, 
368,  371,  372,  374. 

The  amendment  was  substantial,  and  for  that  reason,  even  in  an 
ordinary  proceeding  between  parties  regularly  in  court, 
[*  440]  could  not  have  been  made.    Botkin  v.  Pickaway  Co.,  Ohio 
Cond.  R.  375.    The  thirtieth  section  of  the  act  directs  that 
this  form  shall  be  pursued,  and  that  makes  the  form  in  this  pro- 
ceeding substance. 

The  amendment  operates  to  the  prejudice  of  third  persons,  not 
parties  or  privies,  or  in  any  way  connected  with  the  parties  to  the 
suit  of  Pike  v.  Hall,  it  being  a  collateral  proceeding,  in  which  the 
order  of  amendment  was  made.    And  for  this  reason,  according  to 
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common  law  principles,  not  allowable.  The  defendant  in  this  suit 
never  had  any  notice  of  the  application  to  amend  the  judgment, 
which  he  would  be  entitled  to,  if  the  proceedings  were  amendable. 
But  not  having  had  such  notice,  the  amendment  is  consequently- 
void  as  to  him,  unquestionably.  An  amendment  will  never  be 
allowed,  when  it  will  operate  prejudicially  upon  tlie  riglits  of  third 
persons.  Hart  v.  Pasmore,  4  Maule  &;  Selwyn;  1  Petersdorff's 
Com.  Law,  503;  Hunter  v.  Todd,  1  Scam.  551. 

IV.  But  if  the  court  had  power  to  make  tlie  amendment,  and 
the  judgment  and  order  of  sale  were  amendable  in  these  particu- 
lars, the  judgment  is  still  void  because  the  statement  in  the  recital 
of  the  judgment  as  amended,  "  that  the  collector  reported  the  de- 
linquent list  on  the  eighth  day  of  March,  1840,  for  the  taxes  of 
1839,"  if  true,  shows  that  the  court  had  no  jurisdiction.  There 
then  being  no  term  of  the  circuit  court  for  the  county  of  Schuyler, 
and  that  not  being  the  time  fixed  by  law  for  holding  said  court, 
the  report  was  not  made  in  pursuance  of  law,  and  therefore  void, 
and  all  the  subsequent  proceedings  thereon  founded.  Revenue 
Law  1839,  12,  14,  §§  25,  27,  32.  ^The  further  amendment,  that 
the  taxes  remained  due  and  unpaid  at  that  date,  would  also  prove 
unavailing,  as  the  report  is  to  be  made  to  a  term  of  court  which 
was  not  held  until  afterwards.  See  same  sections  of  the  act  of 
1839;  and  from  this  it  appears  that  the  law  had  not  been  suffi- 
ciently complied  with  to  authorize  the  court  at  its  March  term, 
1840,  or  at  the  September  term,  1844,  to  render  any  judgment  in 
the  premises.     Laws  of  1839,  §§  25,  26,  27,  28,  29,  30,  31,  32. 

Y.  If  the  court  had  the  power  to  amend,  the  amendment  could 
only  be  made  from  the  collector's  report  and  notice,  with 
the  advertised  list;  and  in  reviewing  the  amendment  with  [*  441] 
a  view  to  inquire  and  ascertain  whether  there  was  anything 
to  amend  by,  we  insist  that  the  court  ought  to  have  examined  the 
original  report  of  the  collector  and  advertised  list  with  the  notice 
on  tile,  to  see  if  the  foundation  is  laid  to  enter  a  judgment  before 
an  amendment  could  be  made.  For  the  purpose  of  showing  that 
no  such  foundation  was  laid,  at  the  March  term,  1840,  we  offered 
on  the  trial  of  this  cause,  in  connection  with  the  question  of  amend- 
ment, the  patent  and  advertised  list  and  notice,  showing  that  the 
lands  in  question  were  not  listed  in  the  name  of  the  patentee,  nor 
advertised  in  giving  the  notice  as  the  statute  requires.  The  notice 
fixing  the  second  Monday  of  April,  1840,  as  the  time  of  sale, 
when  the  twenty-sixth  section  of  the  act  requires  the  sale  to  be 
advertised  to  take  place  on  the  second  Monday  next  succeeding 
the  term  of  the  court  at  which  judgment  was  rendered,  and  also 
to  show  that  the  land  in  controversy  was  not  described  in  the  ad- 
vertisement.    And  if  it  appeared  from  the  report,  which  is  the 
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fact,  that  the  land  was  not  listed  as  the  law  required,  or  not  de- 
scribed, or  that  the  notice  was  otherwise  not  in  accordance  with 
the  law,  the  court  had  no  jurisdiction  to  enter  the  judgment  against 
the  land  in  controversy,  and,  therefore,  no  power  or  authority  to 
make  the  amendment. 

VI.  The  same  reasons  and  principles  of  law  apply  to  the  pre- 
cept offered  in  evidence  herein  with  others,  following,  to  wit:  The 
precept  by  the  thirty-first  section  of  the  act  of  1839,  is  to  be  a 
copy  of  the  collector's  report,  together  with  the  order  of  the  court 
thereon,  etc., — the  form  of  which  is  prescribed  by  the  statute  and 
specially  directed  to  be  pursued.  §§  29,  30,  31.  In  this  the  pre- 
cept is  void,  because  it  does  not  copy  the  judgment  as  it  originally 
was,  nor  is  it  a  copy  of  the  judgment  as  amended.  The  precept 
recites  that  the  collector  returned  his  report  to  the  circuit  court 
of  said  county,  on  the day  of  April,  1840;  the  judgment  re- 
citing that  it  was   made  on  the  eighth  day  of  March,  1840,  thus 

showing  the  collector's  report  to  have  been  made  at  a  time 
[*  442]  subsequent  to  the  entry  of  the  judgment  of  the  court,  when, 

by  law,  the  report  must  precede  the  judgment;  and  by  the 
certificate  of  the  clerk  of  the  court  to  the  precept  it  appears  that 
the  report  of  the  collector  was  made  at  a  time  different  from  either 
the  amended  judgment  or  the  amended  precept,  that  time  being 
the  sixteenth  day  of  March,  1840.  This  process  to  be  valid  must 
show  on  its  face  that  such  a  judgment  was  rendered  by  a  coin  po- 
tent court  as  will  justify  its  emanation.  Hinman  v.  Pope,  1  Gil- 
man,  131. 

VII.  The  order  of  the  court  in  1844,  amending  the  judgment 
and  precept,  does  not  authorize  the  precept  to  be  amended  in  this 
particular,  nor  is  the  precept  amended  in  the  particular  manner  re- 
quired by  the  order  of  amendment  by  inserting  the  words,  "and 
that  the  taxes  thereon  remained  due  and  unpaid,  on  the  day  of  the 
date  of  the  said  collector's  return." 

VIII.  The  judgment  and  precept  originally  if  held  to  be  good, 
notwithstanding  the  preceding  objections,  yet  are  void;  in  this 
case  there  being  no  description  in  the  judgment  or  precept  of  the 
lands  in  controversy,  and  it  not  appearing  in  the  caption  of  the 
collector's  report  as  recited  in  the  judgment  and  precept,  nor  any 
thing  appearing  upon  the  report  opposite  to,  or  in  connection  with 
the  name  of  the  patentee  or  present  owner,  designating  in  what 
section,  township  and  range,  said  land  is  situated,  they  are  for  this 
reason  void  as  against  this  land,  and  as  such  lay  no  foundation  for 
the  introduction  of  the  sheriff''s  deed. 

IX.  There  being  no  foundation  laid  for  the  deed  by  the  intro- 
duction of  a  legal  judgment  and  precept,  under  the  tax  law  of  1839, 
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against  the  lands  in  controversy,  the  deed  should  have  been  ex- 
cluded.    Hinman  v.  Pope,  1  Gilinan,  131. 

X.  We  had  the  right  to  show  by  way  of  rebutting  the  statu- 
tory j9ri??ia /rfc/e  character  of  the  deed,  to  prove  that  the  land  in 
question  was  not  listed  in  the  manner  required  by  law,  nor  adver- 
tised as  required  by  the  twenty-sixth  section  of  the  act  of  1839, 
and  for  this  purpose  the  patent  and  advertised  list  and  notice  were 
offered.  The  court  admitted  the  patent,  but  excluded  the  adver- 
tisement and  notice,  and  thereby  prevented  us  from  com- 
paring the  lands  advertised  with  the  land  described  in  the  [*  4431 
patent,  and  also,  from  asking  instructions  to  the  jury  as  to 
the  effect  of  the  evidence  so  offered. 

S..  T.  LoGAiST,  for  the  appellee. 

Treat,  J.*  This  was  an  action  of  ejectment  commenced  in  the 
Schuyler  circuit  court  by  William  A.  Hinman  against  David  At- 
kins, for  the  recovery  of  the  south  half  of  section  five  (5),  in  town- 
ship three  (3)  north  of  range  four  (4)  west.  On  the  trial  before  a 
jury,  the  plaintiff  offered  to  read  in  evidence,  from  the  records  of 
the  Schuyler  circuit  court,  a  judgment  entered  thereon  at  the 
March  term,  1840,  in  the  words  and  figures  following,  to  wit: 

"  State  of  Illinois,       ) 

Schuyler  County,  (  ""  Whereas  John  G.  McHatton,  collec- 
tor of  said  county,  returned  to  the  circuit  court  of  said  county  on 

the day  of ,  1840,  the  following  tracts  and  parts  of  tracts 

of  land  as  having  been  assessed  for  taxes  by  the  assessor  of  said 
county  of  Schuyler,  for  the  year  1839,  and  that  the  respective 
owner  or  owners  have  no  goods  and  chattels  on  which  the  said  col- 
lector  can  levy  fur  the  taxes,  interest  and  costs  due  and  unpaid  on 
the  following  described  lands,  to  wit: 

"  List  of  lands  and  other  real  estate  situate  in  the  county  of  Schuy- 
ler, and  State  of  Illinois,  on  which  taxes  remain  due  and  unpaid 
for  the  year  herein  set  forth. 

(And  among  others  are  the  following:) 


Pateutee. 

Prepent  owner. 

Description. 

Acr's 

Y'r. 

Val. 

Tax. 

Costs 

Total. 

Leonard  Mitchell 

N.  Y.  &  B.  Land  Co. 

N.  E.  4,  1  S.  1  W. 

160 

1839 

800 

4-80 

16 

4-96 

Robert  Lodj; 

do 

N.  W.  4,  "      " 

(( 

(( 

ti40 

3-84 

a 

4-00 

Jamei?  Jenkins 

ni.  Land  Co. 

S.  E.  1,  3N.  4  W. 

(C 

U 

240 

1-44 

(( 

1-60 

John  ColcV)y 

John  Fleming. 

S.  E   4,    "        '■ 

It 

ii 

mo 

5-76 

(( 

5-72 

Martha  Jamee  hrs 

ni.  Land  Co. 

S.  ^  .5.     "        " 

330 

il 

1920 

11 -M 

" 

11.68 

"And  whereas  due  notice  has  been  given  of  the  intended  appli- 
cation for  a  judgment  against  said  lands,  and  no  owner  hath  ap- 
peared to  make  defence  or  show  cause  why  judgment  should 
not  be  entered  against  the  said  lands  for  the  taxes,  inter-  [*  444] 


*  Wilson,  C.  J.,  did  not  sit  in  this  case. 
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est  and  costs  due  and  unpaid  thereon  for  the  year  or  years 
lierein  set  forth:  Therefore,  it  is  considered  by  the  court  that 
judgment  be,  and  is  hereby  entered  against  the  aforesaid  tracts  of 
lands  and  parts  of  tracts  of  land  in  the  name  of  the  State  of  Illi- 
nois, for  the  sum  annexed  to  each  tract  or  parcel  of  land,  being  the 
amount  of  taxes,  interest  and  costs  due  severally  thereon.  And  it 
is  ordered  by  the  court,  that  the  said  several  tj-acts  of  land,  or  so 
much  thereof  as  shall  be  sufficient  of  each  of  them,  to  satisfy  the 
amount  of  taxes,  interest  and  costs  annexed  to  them  severally,  be 
sold  as  the  law  directs." 

The  plaintiff  also  offered  in  evidence  a  precept  issued  on  the 
aforementioned  judgment,  as  follows: 

"  State  of  Illinois,     ) 

V    SS  -T-r-r 

Schuyler  County,     ^     '     Whereas  John  G.  McIIatton,  collec- 
tor of  said  county,  returned  to  the  circuit  court  of  said  county  on 

the  day  of  April,  1840,  the  following  tracts  and  parts  of 

tracts  of  land  as  having  been  assessed  for  taxes  by  the  assessor  of 
said  county  of  Schuyler,  for  the  year  1839,  and  that  the  respective 
owner  or  owners  have  no  goods  and  chattels  within  his  county  on 
which  the  said  collector  can  levy  for  the  taxes,  interest  and  costs 
due  and  unpaid  on  the  following  described  lands,  to  wit: 

(And  among  others  are  the  following:) 


Leon'd  Mitchell 
Robert  Long 
James  Jenkins 
John  Coleby 
Martha  Jamc3  hra 


E 

e 

= 

O 

6 

fS 

£ 

o 

a 

< 

1611 

3 

BOll 

4.60 

o 
16 

3 

a 
6 

11 

N.Y.&B.LandCo. 

NE41  SI  W 

4.96 

6.(>2 

do. 

N  W  4    •■    •• 

.' 

M'l 

3.« 

do 

4.1X1 

4.1)6 

[11.  Land  Co. 

SEl 3N4W 

" 

2-iO 

1.44 

do 

1.611 

1.66 

John  Fleming. 

BE  4   "    •• 

" 

WtO 

h.Ti; 

do 

6.72 

" 

6.78 

[U.  Land  Co. 

S  1-2  5  "    •• 

321) 

i.<arju 

11..W 

do 

ll.CS 

" 

11.74 

2  "- 


Lamb  &  Piinlap 

Lamb  &  Bunlap 

Lamb  4  I)unlap        bot  160 

J.  A.  iW.B.Flcmini:  but  14( 

■William  A.  Hinman  bot  320 


5.27 
4.31 
1.91 

6.03 
11.99 


"And  whereas  due  notice  has  been  given  of  the  intended  appli- 
cation for  a  judgment  against  said  lands,  and  no  owner  hath  ap- 
peared to  make  defence,  or  show  cause  why  judgment  should  not 
be  entered  against  the  said  laTids,  for  the  taxes,  interest  and  costs 
due  and  unpaid  thereon,  for  the  year  herein  set  forth.  Therefore, 
it  is  considered  by  the  court,  that  judgment  be  and  is  hereby  en- 
tered against  the  aforesaid  tracts  of  land,  and  parts  of  tracts  of 
land  in  the  name  of  the  State  of  Illinois,  for  the  sum  an- 
nexed to  each  tract  or  parcel  of  land,  being  the  amount  of  [""^  445] 
taxes,  interest  and  costs  due  severally  thereon.  And  it  is 
ordered  by  the  court,  that  the  said  several  tracts  of  land,  or  so  much 
thereof  as  shall  be  sufficient  of  each  of  them  to  satisfy  the -amount 
of  taxes,  interest  and  costs  annexed  to  them  severally,  be  sold,  as 
the  law  directs. 
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State  of  Illinois,   ) 

>  ss 
Schuyler  County,  j      '     I,  Kobert  A.  Glenn,  clerk  of  the  circuit 

court  in  and  for  said  county  and  State,  do  hereby  certify  that  the 
foregoing  is  a  correct  copy  of  the  list  of  lands  reported  to  said 
court,  as  delinquent  for  taxes  for  the  year  1839,  at  the  term  of 
said  court  held  at  Rushville,  in  and  for  said  county,  commencing 
on  Monday,  the  sixteenth  day  of  March,  A.  D.  1840,  together  with 
the  order  of  the  said  court  thereon.  In  testimony  whereof,  I  have 
hereunto  set  my  hand  and  affixed  the  seal  of  said  court  at  Rush- 
ville,  this  eighth  day  of  April,  in  the  year  of  our  Lord,  one  thou- 
sand eight  hundred  and  forty. 

Robert  A.  Glenn, Clerk." 

And  on  which  precept  was  the  following  return : 
"  By  virtue  of  the  foregoing  process  to  me  directed  and  deliv^- 
ered  by  the  clerk  of  the  circuit  court  of  Schuyler  county,  Illinois, 
I  did,  on  the  thirteenth,  fourteenth,  lifteenth  and  sixteenth  days  of 
April,  A.  D.  1840,  expose  to  public  sale,  at  the  court  house  door 
in  Rushville  in  said  county,  all  the  following  tracts  and  parts  of 
tracts  of  land  and  town  lots,  for  the  amount  of  tax  and  costs  due 
thereon  for  the  year  A.  D.  1839;  against  which  judgment  was 
rendered,  except  such  as  are  marked  paid,  each  lot  sold  separately 
and  struck  off  to  the  person  whose  name  is  set  opposite  the  same, 
as  will  more  fully  be  shown  by  reference  to  the  record  of  the  clerk 
of  the  county  commissioners'  court. 

Given  under  my  hand  this  twentieth  day  of  April,  A.  D.  1840. 

John  G.  McHatton,  Sheriff." 

And  m  connection  with  the  judgment  and  precept,  the  plaintiff 
offered  in  evidence  an  order  of  the  Schuyler  circuit  court  made  at 
the  September  term,  1844,  in  the  words  following,  to-wit: 

"  Pike  V.  Hall.  In  ejectment.  In  this  cause,  a  mo-  [*  446] 
tion  was  made  by  the  defendant  to  amend  a  judgment  in 
this  court  and  the  proofs  therein,  in  a  suit  for  taxes,  wherein  the 
])eople  of  the  State  of  Illinois  are  plaintiffs  and  Leonard  Mitchell 
and  others  are  defendants,  docketed  at  the  March  term  of  this 
court,  in  the  year  1840,  for  the  taxes  of  1839,  when  on  argument 
of  counsel,  it  is  ordered  that  said  judgment  record  be  so  amended 
as  to  direct  in  said  record  a  caption  of  the  following  words:  "  State 
of  Illinois  V.  Leonard  Mitchell  and  others;  suit  for  taxes."  And 
on  the  fifth  line  of  said  judgment,  to  insert  in  the  blanks  of  said 
line,  so  as  to  read  on  the  "  eighth  day  of  March,  1840;"  and  on  the 
ninth  line  of  said  record,  after  the  figures  "  1839,"  to  insert  the 
words  "  and  that  the  taxes  thereon  remained  due  and  unpaid  on 
the  day  of  the  date  of  said  collector's  return."  And  it  is  further 
ordered  that  the  precept  issued  by  the  clerk  of  the  said  court,  on 
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said  judgment,  be  so  amended  as  to  insert  on  the  sixth  line  of  said 
precept,  after  the  figures  "  1839,"  the  words  "  and  that  the  taxes 
thereon  remained  due  and  unpaid  on  the  da}^  of  the  date  of  the 
said  collector's  return." 

The  plaintiff  then  offered  in  evidence  a  deed  from  the  sheriff  of 
Schuyler  county  for  the  premises  in  controversy  as  follows: 

"  Know  all  men  by  these  presents,  that  whereas  at  the  March 
term,  1840,  of  the  circuit  court  of  Schuyler  county,  Illinois,  a 
judgment  was  obtained  in  said  court  in  favor  of  the  State  of  Illi- 
nois, against  the  whole  of  a  certain  tract  of  land,  being  the  south 
half  section  No.  five,  of  township  three  north,  of  range  four  west, 
containing  three  hundred  and  twenty  acres  situate  in  the  county 
of  Schuyler  and  State  of  Illinois,  for  the  sum  of  eleven  dollars  and 
seventy-four  cents,  being  the  amount  of  taxes,  interest  and  costs 
assessed  upon  said  tract  of  land  for  the  year  1839,  and  whereas  on 
the  fifteenth  day  of  April,  1840,  I,  John  G.  McIIatton,  sheriff  of 
the  county  aforesaid,  by  virtue  of  a  precept  issued  out  of  the  cir- 
cuit court  of  the  county  aforesaid,  dated  the  eighth  day  of  April, 
1840,  and  to  me  directed,  did  expose  to  public  sale  at  the  door  of 
the  court  house  in  the  county  aforesaid,  in  conformity  with 
[*  447]  all  the  requisitions  of  the  statute  in  such  case  made  and 
provided,  the  tract  of  land  above  described  for  the  satis- 
faction of  the  judgment  so  rendered  as  aforesaid,  and 
whereas  at  the  time  and  place  aforesaid,  William  A.  Hinman,  of 
the  county  of  Schuyler  and  State  of  Illinois,  having  offered  to  pay 
the  aforesaid  sum  of  eleven  dollars  and  seventy-four  cents  for 
three  hundred  and  twenty  acres,  being  the  whole  of  the  tract  of 
land  above  described,  which  was  the  least  quantity  bid  for,  the 
said  tract  of  land  was  stricken  off  to  him  at  that  price.  Now, 
therefore,  I,  John  G.  McHatton,  sheriff  as  aforesaid,  for  and  in 
consideration  of  the  said  sum  of  eleven  do.lars  and  seventy-four 
cents,  to  me  in  hand  paid  by  the  said  William  A.  Hinman  at  the 
aforesaid  sale,  and  by  virtue  of  the  statute  in  such  cases  made  and 
provided,  have  granted,  bargained  and  sold,  and  by  these  presents 
do  grant,  bargain  and  sell  unto  the  said  William  A.  Hinman,  his 
heirs  and  assigns,  the  whole  of  the  south  half  of  section  No.  five 
(5),  of  township  No.  3  north,  of  range  No.  four  west,  containing 
three  hundred  and  twenty  acres  of  land,  situate  in  the  county  of 
Schuyler  and  State  of  Illinois  as  aforesaid,  to  have  and  to  hold 
unto  him  the  said  William  A.  Hinman  his  heirs  and  assigns  for- 
ever, subject  however  to  all  the  rights  of  redemption  provided  by 
law.  In  witness  whereof,  I,  John  G.  McHatton,  sheriff  of  the 
said  county  as  aforesaid,  by  virtue  of  the  authority  aforesaid,  have 

354 


1845.]  Atkins  v.  Hinman.  448 


Opinion  of  the  Court. 


hereunto  subscribed  my  name  and  affixeid  my  seal  this  twenty-fifth 
day  of  April,  1842. 

John  G.  McHatton,  Sheriff,  [l.  s.] 
of  Schuyler  County,  Illinois. 

The  deed  was  duly  acknowledged  on  the  thirtieth  of  April,  1842, 
before  the  clerk  of  the  county  commissioners'  court  of  Scliuyler 
county,  and  the  proper  certificate  thereof  indorsed  on  the  deed. 
The  defendant  objected  to  the  introduction  of  all  the  foregoing 
evidence,  but  the  objection  was  overruled  by  the  court,  and  the 
testimony  read  to  the  jury,  to  which  the  defendant  excepted.  The 
plaintiff  then  proved,  that  the  defendant  was  in  the  possession  of 
the  premises  at  the  institution  of  the  suit,  and  closed  his  case. 

The  defendant  then  read  in  evidence  a  patent  from  the 
United  States,  dated  the  seventh  of  November,  1818,  con-  [*  448] 
veying  the  premises  in  question  to  Martha  James,  mother 
and  only  heir  at  law  of  David  James  deceased. 

The  defendant  then  offered  to  read  in  evidence  the  advertise- 
ment and  notice  of  the  collector,  for  the  purpose  of  showing  that 
the  land  was  not  listed  and  advertised  in  pursuance  of  law,  to  the 
introduction  of  which  testimony  the  plaintiff  objected,  and  the 
court  sustained  the  objection,  and  the  defendant  excepted.  No 
further  testimony  was  offered  on  either  side.  The  jury  found  the 
issue  in  favor  of  the  plaintiff,  and  judgment  was  entered,  that  the 
plaintiff  recover  the  premises  in  controversy,  and  have  his  writ  of 
habere  facias  possessionem. 

The  defendant  prosecuted  an  appeal  to  this  court,  and  now  as- 
signs for  error,  the  decisions  or  the  circuit  court,  in  admitting  the 
evidence  objected  to  by  him,  and  in  excluding  the  evidence  offered 
by  him. 

According  to  the  principles  of  the  common  law,  a  party  who  , 
claims  title  to  real  estate  by  virtue  of  a  sheriff' 's  sale,  must  pro- 
duce a  judgment  and  execution  which  authorized  the  sale,  before 
he  can  read  the  sheriff's  deed  as  evidence  of  title.  The  judg- 
ment is  the  foundation  of  the  title,  and  if  void,  the  proceedings 
under  it  are  mere  nullities.  The  execution  is  the  particular  au- 
thority to  the  sheriff  to  make  the  sale,  and  if  not  in  pursuance  of 
the  judgment,  the  acts  of  the  sheriff  are  unwarranted  and  his  deed 
vests  no  title  in  the  purchaser.  This  court  decided  in  the  case  of 
Ilinman  v.  Pope.,  1  Gilman,  131,  that  these  principles  are  strictly 
applicable  to  the  sales  of  land  under  the  provisions  of  the  "Act 
concerning  the  public  revenue,"  approved  February  26th,  1839. 
The  plaintiff,  therefore,  in  an  action  of  ejectment  to  recover  the 
possession  of  land  which  he  has  purchased  at  a  sheriff's  sale  for 
taxes,  in  order  to  substantiate  his  allegation  of  title,  must  exhibit, 
first,  a  valid  judgment  against  the  land;   second,  a  valid  precept 
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authorizing  the  sherilf  to  make  the  sale;  and  third,  a  proper  con- 
veyance of  the  land  from  the  sheriff.  These  are  essential  to  the 
validity  of  the  title;  none  of  them  can  be  dispensed  with. 
[*  449]  When  these  requisites  are  shown,  the  plaintiff  may  safely 
rest  his  case,  and  it  must  prevail  unless  overthrown  by 
his  adversary.  He  is  not  required  to  go  back  of  the  judgment, 
and  show  that  a  particular  person  had  title  to  the  land,  either  at 
the  time  of  the  assessment  or  at  the  rendition  of  the  judginent. 
The  judgment  is  against  the  land  and  not  against  a  particular  in- 
dividual. The  land  itself  is  sold  and  not  a  particular  interest 
in  it.  If  the  land  was  subject  to  taxation,  and  the  proceed- 
ings under  the  revenue  law  have  been  regular,  and  the  owner  has 
failed  to  redeem  within  the  time  limited  by  the  law,  then,  the 
whole  legal  and  eqtiitable  estate  is  vested  in  the  purchaser.  A  new 
and  perfect  title  is  established.  This  results  from  the  paramount 
authority  of  the  State  to  levy  taxes  on  property  within  its  limits 
and  coerce  the  payment  by  subjecting  the  property  to  sale.  It  is 
one  of  the  necessary  and  inherent  rights  of  the  sovereign  power. 
This  case,  therefore,  is  not  like  the  one  of  a  sale  under  an  ordinary 
judgment,  where  the  purchaser  only  succeeds  to  the  title,  which 
the  debtor  had  at  the  recovery  of  the  judgment. 

We  now  proceed  to  inquire,  whether  the  judgment  and  subse- 
quent proceedings  were  properly  admitted  in  evidence  in  the  pres- 
ent case. 

The  form  of  the  judgment  is  given  in  the  twentj'^-ninth  section 
of  the  act  before  referred  to,  and  the  thirtieth  section  declares,  that 
such  form  "shall  be  pursued  as  near  as  the  nature  of  the  case  will 
permit."  The  judginent  in  question,  as  originally  entered,  is  in 
some  respects  variant  from  the  prescribed  tbrm.  The  day  on 
which  the  collector  returned  the  delinquent  list  to  the  circuit  court 
is  left  blank;  and  the  statement,  "  that  the  taxes  thereon  remained 
due  and  unpaid  on  the  day  of  the  date  of  the  said  collector's  re- 
turn," is  omitted.  These  are  the  only  omissions  in  the  judgment. 
The  commencement  or  caption  of  the  collector's  report  is  copied 
into  the  judgment.  With  these  exceptions,  the  judgment  is  in 
the  required  form.  The  form  of  the  collector's  report  is  prescribed 
in  the  twenty-fifth  section,  and  the  caption  furnishes  the  only  evi- 
dence of  the  non-payment  of  taxes.  In  this  case  it  is  car- 
[*  450]  ried  into  the  record  and  made  part  of  the  judgment.  The 
evidence  upon  which  the  court  acted  in  this  particular  is 
inserted  in  the  judgment,  instead  of  the  legal  conclusion  resulting 
from  the  evidence.  The  report  shows  the  non-payment  of  the 
taxes,  and  to  this  extent  the  report  is  adopted  as  part  of  the  judg- 
ment. The  judgment  shows  as  fully  that  the  taxes  were  due  and 
unpaid,  as  if  it  contained  the  precise  language  of  the  statute.  This 
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is  equivalent  and  sufficient.  The  mere  failure  to  insert  the  day  on 
which  the  report  was  presented,  ought  not  to  invalidate  the  judg- 
ment. The  twenty-fifth  section,  as  changed  by  the  fourth  section 
of  the  act  of  February  1st,  1840,  requires  the  collector  to  file  his 
report  five  days  previous  to  the  first  day  of  the  term  of  the  court. 
The  presumption  of  the  law  is,  that  he  performed  his  duty  in  this 
respect.  The  provision,  however,  is  directory  to  the  collector,  and 
his  failure  to  comply  with  it  literally  does  not  afiect  the  jurisdic- 
tion of  the  court.  It  is  enough  for  this  purpose,  that  the  report  is 
made  before  the  case  is  heard  and  the  judgment  pronounced.  The 
judgment  states  that  the  report  was  presented,  but  omits  to  state 
on  what  precise  day.  The  repert  was  before  the  court,  and  was 
the  foundation  of  its  judgment.  The  judgment  shows  on  its  face, 
that  all  of  the  material  requisitions  of  the  statute  were  complied 
with.  The  year  for  which  the  taxes  were  assessed;  the  description 
of  the  land  and  the  amount  of  the  taxes  on  each  tract;  the  fact  that 
the  collector  was  unable  to  obtain  payment  of  the  taxes,  by  the 
seizure  and  sale  of  the  personal  property  of  the  owners,  and  the 
compliance  with  the  law  by  the  collector  in  making  the  proper  re- 
turn, and  in  giving  the  requisite  notice  of  the  application  for 
judgment,  all  clearly  appear  from  the  judgment.  The  omissions 
and  variations  in  the  judgment  are  merely  in  matters  of  form,  and 
evidently  clerical  mistakes,  which  ought  not  to  vitiate  the  judg- 
ment, especially  when  it  is  apparent  from  the  face  of  the  proceed- 
ing that  the  court  had  jurisdiction  of  the  subject  matter,  and  pro- 
ceeded to  make  the  proper  adjudication.  Another  objection  taken 
to  the  judgment  is,  that  it  is  not  entitled  in  any  pending  suit. 
The  application  for  judgment  is  required  by  the  twenty- 
eighth  section  to  be  entitled  in  a  particular  way,  and  placed  [*  4511 
at  the  head  of  the  common  law  docket.  The  object  of  this 
requisition  is  to  bring  the  matter  directly  to  the  notice  of  the 
court,  that  it  may  dispose  of  it  before  progressing  with  the  trial  of 
causes.  The  entry  in  the  docket  is  not  a  necessary  part  of  the 
judgment. 

Again,  it  is  insisted,  that  the  judgment  is  void  as  it  respects  the 
tract  of  land  in  controversy,  because  the  township  and  range  are 
not  given.  There  is  no  just  foundation  for  this  objection.  The 
marks  which  follow  the  section,  clearly  refer  to  the  township  and 
range  of  the  two  preceding  tracts.  This  reference  makes  the  de- 
scription complete,  and  places  the  matter  beyond  all  dispute.  The 
judgment,  as  originally  -entered,  was  valid,  irrespective  of  the 
amendments  subsequently  made.  The  order,  however,  allowing 
the  amendments,  was  proper.  They  were  only  the  correction  of 
clerical  mistakes,  and  could  prejudice  no  person's  rights.  They 
brought  no  new  matter  into  the  case.     The  time  when  the  report 
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was  presented  could  at  once  be  ascertained  by  reference  to  the  in- 
dorsement of  the  clerk,  on  receiving  it;  and  the  report  and  judg- 
ment both  furnished  the  evidence  to  authorize  the  other  amend- 
ment. The  amendments  gave  no  additional  efficacy  to  the  pro- 
ceedings, but  put  them  in  stricter  conformity  to  the  provisions  of 
the  statute. 

What  has  been  said  respecting  the  judgment,  is  equally  applica- 
ble to  the  precept,  and  disposes  of  most  of  the  objections  to  it. 
The  thirty-first  section,  as  modified  by  the  ninth  section  of  the 
act  of  February  1st,  1840,  requires  the  clerk  to  make  out,  under 
the  seal  of  the  court,  a  copy  of  the  judgment,  and  declares  that  it 
shall  constitute  the  process  on  which  the  land  shall  be  sold.  This 
was  sitbstantially  complied  with  in  the  present  case.  The  precept 
shows  when  the  judgment  was  rendered,  the  description  of  the 
land,  the  amount  of  taxes  and  costs  on  each  tract,  and  for  what  year 
due  and  unpaid,  and  the  order  of  the  court  directing  the  sale.  The 
statement  that  the  report  was  made  in  April  is  manifestly  a  mis- 
take, for  the  precept  shows  that  the  judgment  was  rendered  in 
March,  on  a  report  made  previously. 

The  forty-second  section  gives  the  form  for  the  sherifi''s 

r*  452]  deed;  the  deed  in  this  case,  strictly  pursues  the  form,  and 

states  correctly  the  precise  proceedings.     The  judgment 

and  precept  being  valid,  the  deed  was  not  obnoxious  to  any  just 

exception. 

It  is  the  opinion  of  the  court  that  the  judgment,  precept  and 
deed  were  properly  admitted  in  evidence,  and  that  these,  with  the 
additional  proof  that  the  defendant  was  in  the  possession  of  the 
premises  at  the  commencement  of  the  suit,  made  out  a  prima 
facie  case  on  the  part  of  the  plaintift'. 

In  dismissing  the  various  objections  taken  to  these  proceedings, 
I  can  not  forbear  the  remark  that  they  are  purely  technical.  Tlie 
duty  of  every  citizen  to  contribute,  in  proportion  to  the  value  of 
his  estate,  towards  the  support  of  the  government  which  protects 
him  in  the  enjoyment  of  his  rights,  must  be  acknowledged  by  all. 
The  present  revenue  laws  are  liberal  in  their  character;  the  rate 
of  taxation  is  uniform  and  reasonable;  the  tax  payer  can  readily 
ascertain  the  amount  he  is  required  to  pay.  He  has  several  months 
in  which  to  make  payment  after  his  property  is  assessed.  If  he 
omit  to  pay,  and  his  land  is  sold,  he  has  still  the  right  to  redeem 
within  two  years  from  the  sale.  If,  after  all  this  delay,  he  suffers 
his  title  to  be  transferred  to  the  purchaser,  the  loss  must  be  attri- 
buted to  his  gross  disregard  of  his  duties  and  interests,  and  not  to 
the  fault  or  injustice  of  the  law.  He  should  not,  then,  be  permitted 
to  defeat  the  title  of  the  purchaser,  by  interposing  mere  technical 
objections.     If  allowed  to  do  it,  he  is  enabled  to  take  advantage  of 
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liis  own  laches  and  wrong,  not  only  to  defeat  the  claim  of  the  pur- 
chaser, but  to  avoid  altogether  the  payment  of  his  share  of  the  pub- 
lic burthens.  Where  all  the  material  requisitions  of  the  laws  have 
been  substantially  complied  with,  courts  sliould  not  hesitate  to  sus- 
tain rights  fairly  acquired  under  them.  It  is  time  that  the  object 
and  design  of  these  enactments  should  be  regarded.  Judges  should 
not  be  on  the  alert  to  discover  frivolous  objections,  and  resort  to 
mere  technical  rules  to  sustain  them,  in  order  to  defeat  the  claim 
of  a  purchaser.  Such  objections  are  generally  insisted  on,  and  have 
in  some  instances  been  countenanced  by  the  courts.  They 
proceed  from  a  one  sided  view  of  the  subject.  The  alle-  [*  453] 
gation  that  the  land  is  sacrificed  for  a  trifle,  and  the  pur- 
chaser is  acquiring  acres  for  cents,  is  alone  regarded,  while  the  ob- 
ligations of  the  tax  payer  and  the  rights  of  the  government  are  not 
considered.  If  the  proceedings  under  these  laws  are  to  be  sub- 
jected to  mere  technical  tests,  taxes  will  remain  unpaid,  individuals 
will  cease  to  bid  at  sales,  and  thus  the  principal  object  of  the  laws 
may  be  frustrated.  But,  if  on  the  other  hand,  by  the  application 
of  reasonable  rules,  some  assurance  is  given  that  the  titles  will  be 
sustained,  the  taxes  will  be  generally  paid,  the  competition  at  the 
bidding  will  be  increased,  and  instead  of  whole  tracts  of  land  being 
sold  to  pay  the  taxes  due  upon  it,  small  portions  only  will  suffice. 

The  remaining  question  to  be  considered  is,  whether  the  circuit 
court  erred  in  rejecting  the  evidence  offered  by  the  defendant. 

As  we  have  ah-eady  observed,  the  plaintiff"  made  out  a  prim.a 
facie  case.  It  must  prevail  unless  successfully  assailed  by  the  de- 
fendant; the  forty-third  section  of  the  act  under  which  these  pro- 
ceedings were  had,  as  modified  by  the  seventy-third  section  of  the 
act  of  March  3d,  1845,  after  providing  that  the  sheriff's  deed  shall 
ho,  prima  facie  evidence  of  certain  facts,  proceeds  to  declare,  that 
"  in  controversies  and  suits  involving  the  title  to  land  claimed  and 
held  under  and  by  virtue  of  a  deed  executed  by  the  sheriff  as  afore- 
said, the  person  claiming  title,  adverse  to  the  title  conveyed  by 
such  deed,  shall  be  required  to  prove,  in  order  to  defeat  the  said 
title,  either  that  the  said  land  was  not  subject  to  taxation  at  the 
date  of  the  sale;  that  the  taxes  had  been  paid;  that  the  land  had 
never  been  listed  and  assessed  for  taxation;  or  that  the  same  had 
been  redeemed,  according  to  the  provisions  of  this  act,  and  that 
such  redemption  was  had  or  made  for  the  use  and  benefit  of  per- 
sons having  the  right  of  redemption  under  the  laws  of  the  State. 
But  no  person  shall  be  permitted  to  question  the  title  acquired  by 
a  collector's  deed,  without  first  showing  that  he  or  she,  or  the  per- 
son under  whom  he  or  she  claims  title,  had  title  to  the  lands  at 
the  time  of  the  sale,  or  that  the  title  was  obtained  from 
the  United   States  or  this  State,  after  the  sale,  and  that  [*  454] 
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all  taxes  due  upon  the  lands,  have  been  paid  by  such  person, 
or  by  their  agent,  or  the  person  under  whom  he  claims  title  as 
aforesaid." 

According  to  the  provisions  of  this  section,  after  the  plaintiff  has 
produced  a  sheriff's  deed  founded  on  a  valid  judgment  and  precept, 
the  defendant  is  precluded  from  questioning  the  validity  of  the 
title  acquired  by  such  deed,  unless  he  first  shows,  that  he  or  the 
person  under  whom  he  claims,  had  title  to  the  land  at  the  time  of 
the  sale  for  taxes,  or  that  the  title  was  obtained  from  the  United 
States  or  this  State  subsequent  to  such  sale.  He  must  bring  him- 
self within  this  provision  of  the  law  before  he  is  allowed  to  assail 
the  plaintiff's  title.  The  sheriff's  deed  is  conclusive  against  all  the 
world  but  those  having  title  to  the  premises.  If  the  defendant  has 
title,  or  can  connect  himself  with  the  title  of  another  person,  he  is 
then  permitted  to  defeat  the  title  of  the  purchaser,  by  establishing 
any  of  the  defences  enumerated  and  authorized  in  the  foregoing 
section.  And  perhaps  he  may  go  further  and  accomplish  the  same 
object,  by  disproving  any  of  the  matters,  the  existence  of  which, 
the  deed  is  declared  to  furnish  prima  facie  evidence. 

In  this  case  the  defendant  did  not  place  himself  in  the  proper 
position  to  attack  the  plaintiff' 's  title.  He  neither  showed  title  in 
himself,  or  connected  his  possession  with  the  title  of  any  other  per- 
son. The  patent  was  only  evidence  of  title  in  Martha  James.  He 
failed  to  show  that  he  has  succeeded  to  her  title,  or  that  he  was 
her  tenant,  or  the  tenant  of  any  one  claiming  title  through  her. 
Omitting  wholly  to  prove  that  he  had  any  subsisting  right  to  the 
land,  he  was  precluded  by  the  exj)ress  provisions  of  the  statute,  by 
going  behind  the  payment  and  insisting  that  the  land  was  not  listed 
and  advertised  in  pursuance  of  law.  The  evidence  offered  by  him 
was,  therefore,  properly  excluded  by  the  c^urt. 

The  judgment  of  the  circuit  court  is  affirmed  with  costs. 

Judgment  affirmed. 


John  Anderson  et  al.  v.  James  Semple  et  al. 
!_*  455]  Error  to  St  Clair. 

1.  Inquest  of  damages — on  default — verdict.  An  inquisition  of  damages,  ta- 
ken upon  a  default,  is  a  verdict  within  the  meaning  of  the  statute. 

2.  Verdict — several  counts  bad — one  cjood.  If  a  declaration  contain  several 
counts,  some  of  which  are  faulty,  but  one  of  them  is  good,  and  a  verdict  is  ren- 
dered for  the  plaintiff,  the  court  will  presume,  unless  the  contrary  is  shown,  that 
the  evidence  was  offered  under  and  sustained  the  good  count.  The  defendant 
may,  under  the  statute,  ask  to  have  the  faulty  counts  disregarded  by  the  jury, 
and  if  the  court  refuse  so  to  instruct  them,  a  bill  of  exceptions  may  lie.  By  so 
doing,  the  plaintiff's  proofs  will  be  contined  to  the  good  count;  but  if,  in  fact, 
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evidence  is  only  offered  in  support  of  faulty  counts,  and  the  defendant  does  not 
avail  himself  of  his  right  to  have  the  jury  properly  instructed,  it  is  his  fault  in 
not  attending  to  the  case.  («) 

Covenant  in  the  St.  Clair  circuit  court,  brought  by  the  plain- 
tiffs in  error  against  the  defendants  in  error.  At  the  October 
term,  1845,  the  Hon.  Gustavus  P.  Koerner  presiding,  the  defend- 
ants not  appearing,  a  detault  was  entered  against  them.  A  jury 
was  impanelled  to  assess  the  damages,  and  a  verdict  was  rendered 
for  the  plaintiffs  for  $2319. 

At  a  subsequent  day  of  the  term,  one  of  the  defendants  appeared, 
and  entered  a  motion  in  arrest  of  judgment  on  account  of  the 
alleged  insufficiency  of  the  declaration.  The  court  sustained  the 
motion,  and  judgment  was  arrested  as  to  the  damages,  but  not  as 
to  the  costs. 

L.  Trumbull,  for  the  plaintiffs  in  error,  argued  that  the  several 
counts  of  the  declaration  were  sufficient,  and  cited  numerous  author- 
ities in  support  of  the  same;  but  as  the  court  did  not  decide  that 
question,  his  points  and  authorities  will  not  be  stated  here.  He 
made  the  following  additional  points: 

Our  statute  is  almost  a  literal  copy  of  the  Yirginia  statute,  and 
in  that  State  it  is  expressly  held,  that  the  statute  applies  to  the 
case  of  a  verdict  rendered,  upon  a  writ  of  inquiry.-  Rowe  v.  Crutch- 
field,  1  Hen.  ^  Munf.  461;  Johnson  v.  Mullen,  12  Ohio,  10;  Swear- 
ingen  v.  Bank  of  Mt.  Pleasant,  13  do.  200. 

The  return  of  the  jury  of  the  amount  of  damages  is  called 
a  verdict,  and  not  the  spirit,  but  the  very  letter  of  the  stat-  P  456] 
ute  applies  to  the  case.     Wright  v.  Bennett,  3  Scam.  259. 

By  the  default,  the  defendants  admit  the  allegations  of  the 
declarations  to  be  true,  and  they  are  surely  in  no  better  condi- 
tion than  if  the  facts  had  been  found  to  be  true  by  a  jury. 

Judgments  for  default  of  plea,  or  nil  elicit,  are  placed  upon  the 
same  footing  as  judgments  upon  issue.     Rev,  Stat.  51. 

The  common  law  rule,  that  judgments  must  be  arrested,  when 
there  is  one  bad  count,  and  the  others  not,  is  inconvenient  and  ill 
founded.  Grant -y.  Astle,  Doug.  729;  Sharp  v.  Curtiss,  15  Conn. 
533;  Pritchard's  Adm'r  v.  Culver,  2  Harrington,  132, 

Cases  Citing  Text.  1874,  Practice,  ch.  110,  §  57;  S.  and 

(a)     See  Chadsey «.  Brooks,  a?i?e  378,  C.'s   Stats,   p.   1822;    Cothran's   Stats. 

380.    Where  one  count  of  declaration  (1885)   p.  1105.     General  demurrer  to 

is  good  and  others  bad,  and  demurrer  declaration,   one    count   of   which   is 

has  been  erroneously  ovei-ruled  as  to  all  good,  will  be  overruled.    Lusk  ».  Cook, 

counts,  judgmenl^will  not  be  reversed  Breese  53.     Statute   does  not  relieve 

if  evidence  heard  on  assessment  of  party  from    effect  of   misjoinder  of 

damages  was  applicable  to  good  count.  counts.     Barditt  «.  School  Trustees,  4 

North  «.  Kizer,  72  111.  172.    See  R.  S.  Bradw.  94. 
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It  never  did  obtain  in  criminal  cases,  and  the  court  will  only 
need  an  excuse  to  take  leave  of  so  absurd  a  rule. 

J.  Gillespie,  for  the  defendants  in  error,  conHned  his  argument 
to  the  alleged  insufficiency  of  the  several  counts  in  the  declaration. 

M.  Beayman,  for  the  defendants  in  error,  in  continuation:  An 
arrest  of  judgment  is  proper  where  the  declaration  is  "  substantial- 
ly defective,"  and  contains  intrinsic  cause,  apparent  upon  the  face 
of  the  record,  for  such  arrest.  In  such  case,  there  is  not  sufficient 
substantial  merit  in  the  record  to  form  the  suhstrattim  of  a  judg- 
ment. Wright  V.  Bennett,  3  Scam.  259;  Evaus  v.  Lohr,  2  Scam. 
514;  Gould's  PI.  493,  §  4. 

The  declaration  in  this  case  contained  three  counts.  If  any  one 
of  these  be  bad,  judgment  was  properly  arrested.  Such  is  the  com.- 
mon  law  rule.  1  Leigh's  N.  P.  706;  1  Saund.  228,  note  1;  Demott 
V.  Field,  7  Cowen,  58;  Hopkins  v.  Beadle,  1  Caines,  349;  Good- 
rich V.  Wolcott,  3  Cowen,  239;  Graham's  Pr.  641.  The  statute 
of  amendments  and  jeofails  cures  formal  defects  only,  not  affecting 
defects  of  substance.     Rev.  Stat.  ch.  V.  51. 

Section  25,  ch.  83,  Rev.  Stat.  417,  relates  wholly  to  verdicts, 
and  this  is  not  a  verdict ;  2  Strange,  1271 ;  but  a  default,  which  waives 
no  rights,  and  admits  nothing  but  that  which  is  well  pleaded. 
[*  457]  When  all  the  counts  are  of  the  same  character,  and  thei 
same  class  of  evidence  will  apply  to  all,  the  effect  of  sus- 
taining judgments  given  generally,  by  the  aid  of  a  presumption 
that  the  evidence  was  given  under  the  good  counts,  may  not  be  so 
mischievous;  Williams  v.  Smith,  3  Scam.  524;  but  apply  the  rule 
to  those  of  an  opposite  character,  and  most  absurd,  as  well  as  in- 
jurious consequences  -will  follow.  For  example:  A.  sues  B.  in  an 
action  of  covenant,  his  declaration  contains  two  counts;  the  Urst 
alleges  breach  of  the  coveriant  of  seizin,  for  which  the  considera- 
tion paid,  (say  $5,000)  is  the  true  measure  of  damages.  The  sec- 
ond count  alleges  breach  of  the  covenant  for  possession  and  quiet 
enjoyment.  The  only  evidence  given  is  under  the  second  count, 
showing  a  disturbance  of  the  possession,  and  proving  (say  $100) 
damages,  for  which  judgment  is  rendered  generally.  The  case  is 
brought  into  the  Supreme  court  on  writ  of  error.  The  second 
count,  under  which  the  evidence  is  given,  proves  to  be  bad;  the  hrst 
is  good,  and  although  no  proof  was  given  under  it,  the  court  pre- 
sumes such  to  have  been  the  fact,  and  affirm ;  so  that  by  transferr- 
ing the  testimony  to  an  improper  count,  the  judgment  rests  on  a 
supposed  breach  of  the  covenant  of  seizin,  the  damages  being,  not 
the  considerate  money,  but  the  value  of  the  injury  by  disturbance 
of  the  possession.  And  if,  in  such  a  case,  the  plaintiff  afterwards 
discovers  in  reality  a  breach  of  the  covenant  of  seizin,  is  he  not 
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Larred  by  the  former  recovery  from  having  his  action,  and  com- 
pelled to  content  himself  with  the  sum  already  awarded? 

Trumbull,  in  reply,  cited  1  Tidd's  Pr.  582;  Morton  v.  Bailey, 
1  Scam.  215. 

ScATES,  J.*  A  history,  rather  than  an  abstract  of  the  pleadings, 
is  all  that  I  deem  necessary  in  this  case,  as  the  only  material 
questions  are  questions  of  practice. 

The  plaintiffs  brought  an  action  of  covenant  upon  the 
covenants  in  a  deed  for  a  breach  of  the  warranty,  by  which  [*  4581 
they  had  lost  their  title.  The  declaration  contained  three 
counts.  The  defendants  made  default.  A  jury  was  impanelled 
and  assessed  damages.  Whereupon,  on  motion  of  defendants,  the 
court  arrested  judgment  upon  the  ground  that  some  of  the  counts 
in  the  declaration  were  bad.     This  is  assigned  for  error. 

Although  some  of  the  counts  may  be  faulty,  we  are  of  opinion 
that  the  order  of  the  court  was  erroneous.  It  is  provided  by 
our  statute,  (Rev.  Stat.  ch.  82,  §  25),  that  "  whenever  an  entire 
verdict  shall  be  given  on  several  counts,  the  same  shall  not  be  set 
aside  or  reversed,  if  any  one  or  more  of  the  counts  be  good.  But 
if  one  or  more  counts  be  faulty,  the  defendant  may  apply  to  the 
court  to  instruct  the  jury  to  disregard  such  faulty  counts."  Is  an 
inquisition  of  damages,  taken  upon  a  default,  a  verdict  within  the 
meaning  of  the  statute?     We  are  of  opinion  it  is. 

In  Rovae  v.  Crutchfield,  1  Hen.  &  Mun.  861,  a  similar  question 
arose  upon  a  statute  like  ours,  and  was  held  for  the  plaintiff.  See, 
also,  JJuke  of  Bedford  v.  Allcocke^  1  Wilson,  252-3.  The  rule 
at  common  law  was,  that  where  entire  damages  were  given,  and 
there  was  a  faulty  count,  this  shall  be  fatal.  It  was  to  remedy  this 
inconvenient  and  ill-founded  rule  that  our  statute  was  passed.  We 
will  presume,  unless  the  contrary  is  shown,  that  the  evidence  was 
offered  under  and  sustained  the  good  counts.  The  defendants,  may 
under  the  statute,  ask  to  have  the  faulty  counts  disi*egarded  by  the 
jury,  and  this  becomes  matter  of  right,  and  for  a  refusal  a  bill  of 
exceptions  might  lie.  In  this  way,  they  may  confine  the  plaintiffs 
in  their  proofs  to  such  counts  as  are  good,  and  so  compel  them  to 
make  out  their  case,  by  proof  of  sufficient  counts.  If,  in  fact,  evi- 
dence was  offered  in  support  of  the  faulty  counts  only,  it  is  their 
fault  in  not  attending  to  their  case.     See  12  Ohio,  10;  13  do.  200. 

The  order  arresting  the  judgment  will  be  set  aside  and  the  cause 
remanded  for  further  proceedings  in  the  court  below.  Costs  to  be 
paid  by  the  defendants. 

Judgment  reversed. 

*  "Wilson,  C.  J.,  did  not  sit  in  this  case. 
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EzKA  M.  Ellis  v.  John  Locke. 
Appeal  from  Cook. 

1.  New  trial — properly  denied  on  icei(jM  of  evidence.  A  scire  facias  was  sued 
out  to  foreclose  a  mortgage.  At  the  heariug,  the  defendant  pleaded  usury,  and 
the  parties  were  introduced  as  witnesses  under  the  statute,  and  their  statements 
were  contradictory.  The  testimony  of  the  plaiutiti',  however,  was  corroborated 
by  that  of  another  witness,  and  the  court  found  the  issues  for  the  plaintiff.  The 
defendant  moved  for  a  new  trial,  which,  was  denied,  and  judgment  of  foreclosure 
rendered:  Held,  that  the  motion  was  properly  denied.  («) 

Scire  facias  to  foreclose  a  mortgage,  in  the  Cook  county  court, 
brought  by  the  appellee  again&t  the  appellant,  and  heard  before 
the  Hon.  Hugh  T.  Dickey,  without  the  intervention  of  a  jnry,  at 
the  August  term  of  said  court,  1845.  Several  pleas  of  usury  were 
interposed,  which  were  found  for  the  plaintiff  below,  and  his  dam- 
ages were  assessed  at  $361.63. 

"^  The  defendant  moved  for  a  new  trial,  but  the  motion  was  denied. 
The  defendant  excepted  and  brought  the  cause  by  appeal  into  this 
court. 

J.  B.  Thomas,  and  A.  Lincoln,  for  the  appellant.  S.  T.  Logan, 
for  the  appellee. 

Whether  the  transaction  was  colorable  and  a  cloak  for  usury, 
was  a  question  for  the  jury.  Bartlett  v.  Williams,  1  Pick.  294, 
and  note  (1);  Stevens  v.  Davis,  3  Mete.  213. 

Where  the  court  below  was  substituted  for  a  Jury,  it  must  pal- 
pably appear  that  the  court  misconceived  the  character  of  the  tes- 
timony before  the  decision  of  the  court  below  is  reversed.  Har- 
mon V.  Thornton,  2  Scam.  355;  Eldredge  v.  Huntington,  lb.  538. 

The  evidence  must  strictly  support  the  plea  of  usury.  Smith  v. 
Brush,  8  Johns.  85;  Lawrence  v.  Knies,  10  do.  141. 

Sale  of  depreciated  paper  is  not  usury.  United  States  Bank  v. 
Waggener,  9  Peters,  395,  400;  Stuart  v.  Mech.  &  Farmers'  Bank, 
19  Johns.  506;  Boswell  v.  Clarkson,  1  J.  J.  Marsh.  49,  50;  Talbot 
V.  Warfield,  8  do.  84;  31orris  v.  Caldwell,  lb.  694. 

[*  460]  Treat,  J.*  On  the  6th  of  February,  1841,  Ellis  made 
his  promissory  note  to  Locke  for  the  sum  of  $247.50,  pay- 
able in  one  year  from  date,  with  interest  at  the  rate  of  twelve  per 
centum  per  annum.  He  also  executed  a  mortgage  to  secure  the 
payment  of  the  note.    In  April,  1845,  Locke  sued  out  of  the  Cook 

*  Wilson,  C.  J.,  and  Justices  Lockwood  and  Caton  did  not  sit  in  this  case. 

Case  Citing  Text.  will    not   be  disturbed    by    supreme 

{a)  Unless  verdict  is  manifestly  court.  C.  &  R.  I.  R.  Co.  v.  McKean, 
against  preponderance  of  evidence,  it      40  111.  218,  223. 
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county  court  a  scire  facias  to  foreclose  the  mortgage.  Ellis  filed 
several  special  pleas  of  usury,  on  which  issues  were  formed.  The 
issues  were  submitted  to  the  court  for  trial.  The  plaintiff,  and  de- 
fendant, and  E.  H.  Haddock  were  examined  as  witnesses.  The 
court  found  the  issues  for  the  plaintiff,  and  assessed  his  damages 
at  $361.63.  The  defendant  entered  a  motion  for  a  new  trial,  which 
was  denied,  and  judgment  of  foreclosure  rendered.  Ellis  brings 
the  record  here,  and  assigns  for  error  the  decision  of  the  court  re- 
fusing to  grant  him  a  new  trial.  The  motion  was  properly  denied. 
The  only  defence  interposed  by  the  defendant,  was  that  of  usury. 
Under  the  statute,  the  parties  were  introduced  as  witnesses.  Their 
statements  were  inconsistent  and  contradictory.  The  defendant 
swore  to  a  state  of  case,  which,  if  true,  sustained  the  defence.  The 
circumstances  detailed  by  the  plaintiff  fully  negatived  the  allega- 
tion of  usury.  His  testimony  was  corroborated  by  the  witness, 
Haddock,  who  was  cognizant  of  all  the  transactions  between  the 
parties  respecting  the  note  and  mortgage.  The  scale  of  evidence, 
therefore,  strongly  inclined  to  the  plaintiff's  side,  and  the  court 
was  not  only  authorized,  but  required,  to  find  the  issues  against 
the  defendant. 

The  judgment  of  the  Cook  county  court  is  affirmed  with  costs. 

Judgment  ajfirmed. 


Daotel  Owen,  impleaded,  etc.,  v.  Abu  ah  S.  Barnum. 

Error  to  McHenry.  [*  461] 

1.  Promissory  note— construed.  A  suit  was  brought  on  the  following  note: 
"On  or  before  the  fifth  day  of  April,  A.  D.  1843,  we  jointly  and  severally  pro- 
mise to  pay  A.  S.  Barnum  or  bearer,  the  sum  of  five  hundred  and  eighty-three 
dollars — the  said  Barnum  is  to  take  all  the  flour  that  he  may  waut  for  his  family 
use,  and  such  other  articles  that  he  may  need  previous  to  the  day  of  payment." 
The  declaration  alleged  the  promise  to  pay  the  money  by  the  time  specified  in 
the  note,  omitting  the  conclusion  in  relation  to  the  flour,  etc. :  Held,  that  the  note 
was  a  positive  undertaking  to  pay  the  money  therein  mentioned  at  maturity,  and 
that  the  legal  import  of  the  memorandum  was,  that  the  payee  might,  if  he  chose, 
take  what  flour,  etc.,  he  might  need  ;  that  it  v/as  a  condition  inserted  for  his  ben- 
efit, and  that  no  obligation  was  imposed  upon  the  makers  to  pay  in  that  manner, 
unless  the  payee,  in  his  judgment,  should  need  the  property,  (a) 

Assumpsit  in  the  McHenry  circuit  court,  bronght  by  the  defend- 
ant in  error  against  the  plaintiffs  in  error.  The  cause  was  heard 
before  the  Hon.  Richard  JVJ.  Young,  at  the  April  term,  1844,  when 
a  judgment  was  rendered  for  the  plaintiff  below  for  $620.89. 

(a)   For  statute  affecting  obligation      98,  §  3;  8. and  C.'s  Stats,  p.  1653;  Coth- 
of  written  promises  to  pay,  see  R.  S.      ran's  Stats.  (1885)  p.  1003. 
1874,  Negotiable  Ikstkuments,  ch. 
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The  material  facts  iu  the  case  are  sufficiently  stated  in  the  opinion 
of  the  court. 

The  cause  was  submitted  by  J.  B.  Thomas,  and  B.  S.  Morris, 
for  the  plaintiffs  in  error,  on  the  following  brief:  In  actions  upon 
contract,  if  any  part  of  the  contract  proved  should  vary  materially 
from  that  stated  in  the  pleading,  it  will  be  fatal,  for  a  contract  is 
an  entire  thing  and  indivisible,     1  Greenl.  Ev.  79,  §  66. 

The  entire  consideration  must  be  stated  and  the  entire  act  to  be 
done  in  virtue  thereof,  together  with  the  time,  manner,  and  cir- 
cumstances, and  with  all  parts  of  the  proposition,  as  stated,  the 
proof  must  agree. 

It  (variance)  may  be  defined  to  be  a  disagreement  between  the 
allegation  and  proof.  1  Greenl.  Ev.  74,  §  63.  The  following 
authorities  are  also  referred  to:  6  East.  464,  567,  568;  8  T.  R. 
643,  646;    2  A.  K.  Marsh.  287;   4  B.  &  A.  765;  2  Starkie's  Ev. 

401;  3  Caines,  286;  3  Wend.  374. 
[*  462]  If  the  allegation  be  of  absolute  contract,  and  the  proof 
be  of  a  contract  in  the  alternative  at  the  option  of  the  de- 
fendant, etc.,  in  these  and  the  like  cases  the  variance  will  be  fatal. 
1  Greenl.  Ev.  80,  §  66.  See  note  3  of  Greenleaf  on  this  point  at 
same  page.  2  East.  2;  2  Doug.  665;  6  Greenl.  109;  1  Camp.  361; 
Cro.  El.  79. 

The  note  is  set  forth  as  if  payable  in  money,  when,  by  the  writing 
on  the  end  of  the  note,  it  was  to  be  paid  in  notes  on  the  Bank  of 
Kentucky,  etc.  Osborne  v.  Fulton,  1  Blackf.  234.  The  variance 
was  held  to  be  fatal. 

Purple,  J.  The  defendant  in  error  sued  the  plaintifi's  in  error 
in  the  McHenry  county  circuit  court,  in  an  action  of  trespass  on 
the  case  upon  promises.  The  declaration  charges  that  the  defend- 
ants below  made  their  promissory  note  in  writing,  dated  the  5th 
day  of  April,  1839,  and  thereby  then  and  there  jointly  and  sever- 
ally promised  to  pay  the  plaintiff  below,  on  or  before  the  5th  day 
of  April,  A.  D.  1843,  the  sum  of  five  hundred  and  eighty-three 
dollars,  and  then  and  there  delivered  the  said  note  to  the  said 
plaintiff. 

Herman  N.  Owen  pleaded  his  discharge  under  the  bankrupt 
laws  of  the  United  States,  which  plea  was  confessed  by  the  de- 
fendant in  error  and  judgment  rendered  in  his  favor. 

Daniel  Owen  pleaded  the  general  issue  upon  which  the  parties 
proceeded  to  trial. 

The  plaintiff  below  ofiered  in  evidence  a  note  of  which  the  fol- 
lowing is  a  copy: 

"  On  or  before  the  fifth  day  of  April,  A.  D.  1843,  we  jointly 
and  severally  promise  to  pay  A.  S.  Barnum  or  bearer  the  sum  of 

36G 


1845]  Owen  v.  Barnum.  463-464 

Opinion  of  the  Court. 

five  bitiidred  and  eighty-three  dollars — the  said  Barnum  is  to  take 
all  the  Hour  that  lie  may  want  for  family  use  and  such  other  arti- 
cles as  he  may  need  previous  to  the  day  of  payment. 

McHenry,  April  5th,  1839.  (Signed,)         H.  N.  Owen. 

Daniel  Owen." 

The  defendant  below  objected  to  the  introduction  of  the 
note  in  evidence  upon  the  ground  of  a  variance  between  [*  463] 
it  and  the  note  described  in  the  declaration. 

The  court  overruled  the  objection  and  admitted  tlie  evidence. 
And  this  decision  of  the  court  is  now  assigned  for  error. 

This  note  is  a  positive  undertaking  on  the  part  of  the  makers  to 
pay  the  sum  of  money  therein  mentioned  at  its  maturity,  and  the 
legal  import  of  the  memorandum  at  the  bottom  is,  that  the  payee 
may,  if  he  chooses,  take  what  flour  and  other  articles  he  may  need 
for  the  use  of  his  family  previous  to  the  day  of  payment.  It  is  a 
condition  inserted  for  his  benefit.  There  is  no  duty  or  obligation 
imposed  upon  the  makers  to  pay  in  this  manner,  unless  the  payee, 
in  his  judgment,  should  need  the  property.  The  defendant  below 
could  not  have  tendered  the  same  and  thereby,  against  the  wish  of 
the  plaintiff  below,  have  discharged  the  note.  In  a  declaration,  it 
is  not  necessary  to  state  all  the  parts  of  a  contract  which  consists 
of  several  distinct  and  collateral  provisions.  The  cjravamen  is, 
that  a  certain  act  which  the  defendant  engaged  to  do  has  not  been 
done,  and  the  legal  proposition  to  be  maintained  is,  that  for  such 
a  consideration  he  became  bound  to  do  such  an  act,  including  the 
time,  manner  and  other  circumstances  of  its  performance.  If  the 
allegation  be  of  an  absolute  contract,  and  the  proof  be  of  a  con- 
tract in  the  alternative,  at  the  option  of  the  defendant,  the  vari- 
ance would  be  fatal.     1  Greenl.  Ev.  75-6. 

In  the  case  of  Osborne  v.  Fulton^  1  Blackf.  234,  a  note  was 
drawn  for  the  sum  of  $137,  dated  6th  Jiily,  1821,  and  payable  on 
the  1st  of  November  next  ensuing.  Across  the  end  of  the  note 
was  written:  "The  amount  of  this  note  to  be  paid  in  notes  on 
the  Bank  of  Kentucky  or  the  branch  bank  at  Lawrenceburg."  The 
court  held  this  memorandum  to  be  a  part  of  the  contract,  and  a 
necessary  portion  of  the  description  of  the  note  in  the  declaration, 
and  the  variance  on  account  of  the  omission,  fatal. 

Admitting  the  correctness  of  this  decision,  there  is  a  marked 
distinction  between  this  case  and  the  one  now  under  con- 
sideration.    In  the  one  cited,  the  contract  was  in  the  al-  [*  464] 
ternative,  and  at  the  option  of  the  defendant  to  pay  in 
money,  in  notes  on  the  Bank  of  Kentucky,  or  the  branch  bank  at 
Lawrenceburg.     In  this  case  there  is  no  such  alternative. 

The  judgment  of  the  circuit  court  is  affirmed  with  costs. 

Judgment  affirmed, 
3fe7 
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Samuel  B.  Chandler  v.  Bryan  Mullanphy. 
Error  to  Madison. 

1.  Attachment — improper  distribution.  A.  sued  out  two  writs  of  attach- 
ment against  B.  in  the  same  suit,  directed  to  the  sherilis  of  diffeient  counties, 
and  levied  by  each  sheritf  upon  difi'erent  tracts  of  land  in  their  respective 
counties.  Subsequently  C.  also  sued  out  two  writs  of  attachment  against  B. 
which  were  directed  in  the  same  manner.  One  sheriti'  levied  upon  the  same 
lands  attached  by  him  in  the  previous  writ,  and  upon  none  other;  the  other, 
upon  part  of  the  same  and  other  lands  of  B.  All  of  the  wrils  were  made  re- 
turnable to  the  same  term,  at  which  term  A.  recovered  his  judgment.  C.  did 
not  obtain  his  judgment  until  the  succeeding  term.  A.  ordered  his  execution 
to  be  returned  at  a  date  subsequent  to  the  recovery  of  the  judgment  by  C.  which 
was  done  accordingly.  Before  any  further  proceedings  on  the  part  of  A.,  C.  sold 
and  purchased  on  his  judgment  sundry  of  the  tracts  previously  attached  by  A. 
in  one  of  the  counties,  with  another  tract  included  in  his  original  levy.  A. 
sold  the  land  he  had  attached  in  the  other  county.  No  order  of  distribution 
was  made,  or  served  upon  the  sheriff  of  the  former  county  until  after  the  expira- 
tion of  two  years  from  the  rendition  of  C.'s  judgment,  and  the  sale  had  taken 
place  and  the  execution  returned;  nor  did  any  certificate  of  distribution  accom- 
pany either  of  the  executions  directed  to  him.  On  motion  and  after  notice  to 
the  said  sheriff,  the  circuit  court  of  the  other  county  made  a  rule  absolute  on 
him  to  pay  over  to  A.  a  specified  sum,  and  that  the  same  be  credited  on  his 
judgment  as  his  proportion  of  the  proceeds  of  the  sale  of  lands  in  his  county: 
Held,  that  this  case  did  not  come  within  the  provisions  of  the  twenty-fourth  sec- 
tion of  the  "Act  concerning  altachments,"  approved  February  12,  1833,  and  that 
the  order  of  distribution  was  improperly  made.     («) 

Motion  for  an  order  of  distribution  of  the  proceeds  of  a  sher- 
aff's  sale,  etc.,  made  in  the  Madison  circuit  court  at  the  October 
term,  1845,  David  J.  Baker,  Esq.,  acting  as  judge.  The  motion 
was  made  by  the  defendant  in  error  for  a  rule  on  the  plain- 
r*  465]  tiff'  in  error,  who  was  the  sheriff"  of  St.  Clair  county,  the 
motion  was  allowed  and  a  rule  absolute  entered  against 
said  sheriff.  To  reverse  this  decision,  he  prosecutes  a  writ  of  er- 
ror to  this  court. 

The  dates  of  the  judgments,  and  other  material  facts  are  set 
forth  by  the  court  in  their  opinion. 

L.  Trumbull  and  J.  Gillespie,  for  the  plaintiff  in  error,  cited 
the  24th  section  of  the  attachment  act  of  1833;  Kinne's  Compen- 
dium for  1845,  -No.  3;  Payne  v.  Drewe,  4  East,  534;  Kogers  v. 
Dickey,  1  Oilman,  636. 

E.  Keating,  for  the  defendant  in  error. 

Treat,  J.  On  the  11th  day  of  February,  1843,  Bryan  Mullan- 
phy sued  out  of  the  Madison  circuit  court  two  writs  of  attachment, 
in  the  same  suit,  against  Joseph  F.  Marallano.     One  of  the  writs 

Case  Citing  Text.  division  of  proceeds  of  attached  prop. 

(a)    R.  S.  1874,  Attachments,  ch.  erty  among  attaching  creditors.    See 

11,  §  37    [S.  and   C.'s   Stats,   p.  325;  People -y.  Cameron,  ;josi!  468. 
Cothran's  Stats.  (1885)  p.  132]  governs 

368      " 


1845.]  Chandler  v.  Mullanpiiy.  466 


Opinion  of  the  Court. 


was  directed  to  the  sheriff  of  Madison  county,  and  on  the  14th  of 
February  was  levied  on  certain  real  estate;  the  other  was  directed 
to  the  sheriff  of  St.  Clair  county,  and  was  on  the  sixteenth  of  the 
same  month  levied  by  him  on  eight  tracts  of  land. 

On  the  29th  of  March,  1843,  Joseph  F.  Tissier  sued  out  of  the 
same  court  two  writs  of  attachment  against  the  same  defendants, 
which  were  directed  as  the  previous  writs.  The  sheriff  of  Madi- 
son on  the  same  day  levied  on  the  real  estate  previously  attached ; 
and  the  sheriff  of  St.  Clair  on  the  30th  of  March  levied  on  five  of 
the  tracts  of  land  included  in  his  first  levy,  and  also  on  some  other 
real  estate. 

All  the  writs  of  attachment  were  returnable  to  the  May  terra, 
1843.  During  that  term,  Mullanphy  obtained  judgment  for 
8490.93.  On  the  10th  of  August,  1843,  a  special  execution  is- 
sued on  the  judgment  directed  to  the  sheriff  of  St.  Clair,  which  he 
returned  on  the  11th  of  November  following,  by  the  order  of  the 
plaintiff". 

At  the  October  term,  1843,  Tissier  recovered  judgment  for 
$3652.  On  the  29th  of  April,  1844,  a  special  execution  issued 
thereon,  directed  to  the  sheriff'  of  St.  Clair,  under  which,  on 
the  14th  of  September  following,  he  sold  to  Tissier  three  [*  466] 
hundred  and  twenty  acres  of  the  land  embraced  by  both  of 
the  levies,  and  eighty  acres  of  the  land  included .  in  the  last  levy 
only,  for  the  sum  of  $2250. 

The  land  attached  in  the  county  of  Madison  was  sold  to  Mullan- 
phy on  the  19tli  of  September,  1844,  for  $47.50,  under  an  execu- 
tion issued  on  his  judgment. 

No  order  of  the  circuit  court  directing  a  distribution  of  the  pro- 
ceeds of  the  estate  attached  between  the  attaching  creditors,  was 
ever  served  on  the  sheriff  of  St.  Clair  until  the  first  of  October, 
1845;  nor  did  any  certificate  of  the  order  of  distribution  accompa- 
ny either  of  the  executions  directed  to  him. 

On  the  foregoing  state  6f  facts,  and  after  notice  to  the  sheriff  of 
St.  Clair  county,  the  Madison  circuit  court,  at  its  October  term, 
1845,  made  a  rule  absolute  on  the  sheriff  to  pay  over  to  Mullan- 
phy the  sum  of  $275,  to  be  credited  on  his  judgment  as  his  pro- 
portion of  the  proceeds  of  the  sale  of  the  lands  in  St.  Clair  county. 

To  reverse  that  order,  the  sheriff  prosecutes  a  writ  of  error  to 
tliis  court.  The  only  provision  of  the  statute  which  has  any  bear- 
ing on  the  question  presented  in  this  case,  is  the  twenty-fourth 
section  of  the  "  Act  concerning  attachments,"  approved  February 
12th,  1833.  It  is  there  provided,  that  where  there  are  several  at- 
tachments against  the  same  defendant  returnable  to  the  same  term, 
the  court  shall  direct  the  clerk  to  estimate  the  proportion  which 
each  attaching  creditor  will  be  entitled  to  receive  out  of  the  pro- 
24.     GiLM.  Vol.  2.  309 


467  Chaa^dlee  v.  Mullanphy.  [Dec.  T. 


Opinion  of  the  Court. 


ceeds  of  the  estate  attaclied,  on  the  principle  of  2^  pro  rata  division 
thereof  according  to  the  amounts  of  their  respective  judgments; 
and  the  clerk  is  required  to  certify  the  same  to  tlie  sheriff,  who  is 
required  to  pay  the  several  parties  in  the  proportion  thus  certiiied, 
and  indorse  the  payment  on  the  respective  executions.  The  certi- 
ficate given  under  this  notice  is  a  sutticient  authority  to  the  sher- 
iff to  pay  the  proceeds  accordingly.  It  is,  moreover,  a  direction 
which  he  can  not  disregard  but  at  his  peril.  And  when  he  fails 
to  make  the  application  as  required  by  the  certificate,  the  court 
from  whence  the  executions  issued  may,  with  propriety, 
[*  467]  compel  him  to  pay  the  creditors  their  respective  propor- 
tions. But  this  is  not  such  a  case.  Here,  tlie  certificate 
was  never  presented  to  the  sheriff  until  long  after  the  sale  of  the 
property  and  the  return  of  the  execution.  The  execut  on  under 
which  he  proceeded,  gave  him  no  special  directions  respecting  the 
disposition  of  the  proceeds.  Under  the  general  authority  derived 
from  the  process,  he  was  at  liberty  to  pay  over  to  Tissier  the  pro- 
ceeds of  the  sale;  or  if  Tissier  was  the  purchaser,  to  indorse  the 
amount  of  his  bid  as  a  credit  on  the  execution.  It  is  most  prob- 
able that  no  money  was  actually  received  by  the  sheriff",  but  that 
the  amount  of  the  bid  was  thus  indorsed.  If  he  was  not  notified 
of  the  order  of  distribution,  it  would  be  doing  him  great  injustice 
to  require  him  to  pay  Mullanpliy's  proportion  of  the  proceeds, 
when  he  might  never  be  able  to  compel  Tissier  to  refnnd.  He  was 
not  the  sheriff  of  the  county  in  which  the  suits  were  commenced, 
and  it  can  not,  therefore,  be  presumed  that  he  was  cognizant  of 
the  proceedings  had  therein.  The  first  execution  did  not  inform 
him  that  anv  order  had  been  made  concernine:  the  division  of  the 
proceeds.  If  it  had  remained  in  his  hands  until  he  received  the 
second  execution,  perhaps  a  different  presumption  might  arise. 
But  from  the  mode  of  its  return,  he  had  as  much  right  to  suppose 
that  Mullanphy's  judgment  was  satisfied,  as  that  he  was  entitled 
to  a  share  of  the  proceeds. 

In  every  point  of  view,  we  are  satisfied  that  no  fault  is  imputable 
to  the  sheriff,  and  that  the  order  of  the  circuit  court  was  unwar- 
ranted. 

Tissier  was  not  a  party  to  the  motion,  and  it  would  consequently 
be  improper  for  us  to  express  any  opinion  as  to  the  rights  of  the 
attaching  creditor.  Whether  Mullanphy  has  the  prior  lien,  and  if 
not,  and  the  liens  are  concurrent;  whether  he  cau  compel  Tissier 
to  contribute  a  portion  of  the  price  of  the  estate  sold,  are  questions 
Avhich  can  only  be  properly  settled  in  some  proceeding  to  wliicli 
both  are  parties,  and  each  has  an  opportunity  of  asserting  his 
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The  order  of  the  circuit  court  against  the  sheriff  of  St.  Clair 


county,  is  reversed  with  costs. 


Order  rei^ersed. 


The  People  of  the  State  of  Illinois,  ex  rel._  Elisha  Swan,  t>.  Eph- 
EAiM  Cameron,  Sheriff  of  Pike  County. 

Motion  for  a  Mandamus.  [*  468] 

1.  Attachment— g-'/a/^/zfff  lien  on  writ  served.  By  the  service  of  the  writ  in 
cases  of  attachment,  the  plaintiff  acquires  a  qualified  lien  on  the  estate  attached, 
for  the  satisfaction  of  his  particular  debt,  which  may  become  perfect  when  the 
debt  is  merged  in  a  judgment;  and  if  personal  property  be  attached,  the  posses- 
sion is  transferred  to  the  sheriff,     (n) 

2.  Sa:sif.— forthcoming  bond.  The  ninth  section  of  the  attachment  act,  allows 
the  defendant  lo  retain  possession  of  the  property  attached  until  judgment,  on 
his  giving  bond  that  the  property  shall  be  fortlicoming,  but  the  lien  of  the  attach- 
ment, as  between  the  parties,  still  subsists.  The  sh'eriff,  however,  may  retake 
the  property  on  a  breach  of  the  condition  of  the  bond.  The  suit  still  progresses 
as  a  proceeding  in  rem.     {b) 

3.  Same — bond  to  discharge.  An  attachment  lien  may  be  divested,  and  the 
attachment  dissolved,  if  the  defendant  will  give  bond  for  the  payment  of  what- 
ever judgment  may  be  recovered  by  the  plaintiff,  within  ninety  days  after  its 
rendition.  When  this  is  given,  the  case  ceases  to  be  a  proceeding  i7i  rem,  the 
property  is  restored,  the  garnishee  discharged,  and  the  suit  proceeds  in  the  same 
manner  as  if  originally  commenced  by  summons.  The  giving  of  the  bond  is  re- 
garded as  an  appearance,     (c) 

4.  Same — section  construed.     The  fourteenth  and  twenty-second  sections  of  ■ 
the  attacliment  act  do  not  contemplate  a  release  of  the  estate  of  the  debtor  attach- 
ed, by  his  merely  giving  a  bond  for  the  surrender  of  his  person. 

5.  Same — saine.  The  provisions  of  the  fourteenth  chapter  of  the  Revised 
Statutes  are  not  applicable  to  proceedings  by  attachment,  but  only  to  those  cases 
in  which  a  capias  ad  respondendum  issues  in  the  first  instance,     (d) 

This  was  an  application  to  this  court  for  a  writ  of  inanda^mis  to 
command  the  sheriff  of  Pike  county  to  receive  a  bail  bond  executed 
by  the  defendant  in  attachment,  and  to  release  the  property  attached. 
The  parties  appeared  and  discussed  the  merits  of  the  application, 


Cases  Citing  Text. 
(a)  Service  of  summons  on  gar- 
nisliee,  unlike  levy  of  writ  of  attach- 
ment, does  uot  create  lien  on  debtor's 
goods  in  garnishee's  possession,  and 
chancery  will  not  interpose  before 
judgment  to  prevent  garnishee  from 
sellintrsuch  goods.  Bigelow  r.  Andress, 
31  Ill.''822,  331.  Where  several  writs 
of  garnishment  which  by  law  are  to 
share  garnished  fund  pro  rata  between 
them,  are  served  some  before  and  some 
after  equitable  assignment  of  such 
fund,  assignee  of  debtor  takes  nothing 
as  against  all  garnishing  creditors  shar- 
ing with  first  garnishment.  Smith  v. 
Clinton  Bridge  Co.,  13  Bradw.  572,  578. 


But  see  Jones  v.  Jones,  16  111.  117,  in 
which  it  was  held  that  mortgage  would 
be  postponed  only  to  attachments  be- 
coming liens  before  it. 

(b)  For  re-enactment  of  statute  cited 
in  head  note,  see  R.  S.  1874,  Attach- 
ments, ch.  11,  §14;  S.  and  C.'s  Stats, 
p.  316:  Cothran's  Stats.  (1885)  p.  127. 

(c)  For  re-enactment  of  statute  cited 
in  head  note,  see  R.  S.  1874,  Attach- 
ments, ch.  11,  §  15;  S.  and  C.'s  Stats. 
p.  317;  Cothran's  Stats.  (1885)  p.  127. 

(d)  R.  S.  1845,  ch.  14,  related  to  giv- 
ing bail,  and  was  the  forerunner  of  R. 
S.1874.  Bail,  ch.  16;  S.  and  C.'s  Stats. 
p.  357;  Cothran's  Stats.  (1885)   p.  157. 
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and  the  court  determined  it,  as  if  the  motion  \vas  for  a  peremptory 
Qnandamus,  which  determination  was  adverse  to  the  application, 
with  an  award  of  costs,  against  the  relator. 

The  opinion  of  the  court  embodies,  specifically,  the  facts  in  the 
case. 

J.  J.  Hakdin  and  D.  A.  Smith,  for  the  relator:     Mandamus  is 

the  proper  remedy  of  and  injured  party,  when  he  has  no  other. 

Marbury  v.  Madison,  1  Peters'  Cond.  R.  267;  3  Black.  Com. 

[*469]  123;  1  Cowen,  417;  The  People  v.  The  Corporation  of 

Brooklyn,  1  "VVend.  318;  The  People  v.  Pearson,  2  Scam. 

206,  note. 

The  following  were  cases  of  mandamus  against  diiferent  officers: 
The  People  'i\  Auditor,  1  Scam.  538;  Same  v.  Pearson,  2  do.  206; 
Same  v.  Fletcher,  lb.  483;  Street  v.  Co.  Com'rs  of  Gallatin  Co. 
Breese,  25;  Hullt'.  The  Supervisors  of  Oneida  Co.  19  Jolms.  259; 
Ex  Parte  Calvin  Goodell,  14  do.  325;  also,  the  various  cases  in 
Massachusetts  referred  to  in  Minot's  Digest,  466. 

A  peremptory  mandamus  will  be  issued,  if  the  facts  are  admitted 
or  clearly  proven.  The  People  v.  Pearson,  1  Scam.  462;  Same  'V. 
Same,  lb.  473;  Ex  Parte  Jennings,  6  Cowen,  526. 

An  appearance  may  be  entered  in  vacation,  by  filing  with  the 
clerk  a  paper  stating  an  appearance.  1  Duer's  Pr.  393,  395;  1 
Tidd's  do.  210;  Stephen's  PI.  323;  1  Chitty's  Pr.  122;  1  Smith's 
Ch.  Pr.  158. 

The  object  of  an  attachment  is  to  compel  the  party  to  appear. 
6  Har.  and  Johns.  201. 

The  bail  bond  offered  in  this  case  was  prepared  under  the  second 
section  of  the  law  concerning  bail.  The  terms,  "  put  in  bail,"  have 
a  distinct,  legal  meaning,  and  have  been  construed  to  mean,  giving 
special  bail.     Sergeant  on  Attachment,  34. 

Under  laws  precisely  similar  in  phraseology  to  ours,  attachments 
are  dissolved  b}^  the  defendant's  appearance  and  giving  special  bail. 
Ibid.  34,  130,  288;  Barry  v.  Foyles,  1  Peters,  315;  McPtea  v  Mc- 
Lean, 3  Porter,  142-3;  Wilson  v.  Starr,  1  Har.  and  Johns.  491; 
2  Missouri,  57. 

The  fourteenth,  twenty-first  and  twenty-second  sections  of  the 
attachment  act  clearly  recognize  the  bail  spoken  of  to  be  special 
bail.  According  to  the  latter  section,  on  the  putting  in  of  the  bail, 
the  case  stands  as  though  the  defendant  was  served  with  a  capias 
ad  respondendum. 

S.  T.  Logan,  for  the  respondent,  cited  1  Bac.  Abr.  333,  and  sec- 
tions  twenty-one  and   twenty-nine  of  the  attachment  act. 
[*  470]       The  attachment  was  issued  in  aid  of  the  original  suit 
because  the  defendant  therein  was  about  to  withdraw  his 
person  and  property  from  the  State. 
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Hardin,  in  reply:  The  defendant,  by  appearing  and  giving  bail, 
agrees  to  pay  the  debt,  or  surrender  his  body  to  the  process  of  the 
court.  This  is  all  that  should  be  required  by  law.  To  give  a  dif- 
ferent construction,  is  to  maks  the  attachment  law  an  engine  of 
oppression  in  the  hands  of  reckless  affiants  to  prosecute  and  em- 
barrass defendants. 

Treat,  J.*  On  the  27th  day  of  December,  1845,  John  Bald- 
win commenced  an  action  of  assumpsit  in  the  Pike  circuit  court 
against  Elisha  Swan.  On  the  same  day  Baldwin  tiled  an  affidavit, 
in  which  he  stated  that  Swan  was  indebted  to  him  in  the  sum  of 
$1250;  and  as  he  verily  believed,  Swan  intended  to  depart  from 
the  State,  and  remove  his  property  therefrom.  Baldwin  gave  the 
requisite  security,  and  a  writ  of  attachment  was  issued  against  the 
estate  of  Swan,  in  aid  of  tlie  action  of  assuinpsit.  To  this  writ  tlie 
sheriff  made  return,  that  he  had  summoned  certain  [)ersons  as  gar- 
nishees, and  levied  on  certain  articles  of  personal  property.  On 
the  30th  day  of  December,  Swan  executed  a  warrant  of  attorney 
empowering  Hardin  &  Smith,  Esqrs.,  to  enter  his  appearance  in 
both  of  the  actions  and  defend  them.  Hardin  &  Smith,  in  pursu- 
ance of  this  authority,  tiled  in  the  clerk's  office  a  written  appear- 
ance and  plea  in  each  of  the  cases.  At  the  same  time.  Swan  with 
three  other  persons  as  his  securities  executed  a  bond  to  the  sheriff, 
in  the  penalty  of  $2500,  with  a  condition  in.  the  form  prescribed  in 
tne  third  section  of  chapter  fourteen  of  the  revised  statutes.  This 
bond  was  tendered  to  the  sheriff  in  discharge  of  the  attachment.  He 
admitted  the  securities  to  be  good,  but  refused  to  accept  it.  r-^  -„-, , 

On  this  state  of  facts,  Swan  now  moved  the  court  for  a  L  J 

wandainus  commanding  the  sheriff  to  receive  the  bond,  and  restore 
the  property  attached.  Both  parties  have  appeared  and  discussed  the 
merits  of  the  application.  We  are  to  determine  it,  as  if  the  mo- 
tion was  for  a  peremptory  mandamus.  In  deciding  this  question, 
an  interpretation  must  be  given  to  some  of  the  provisions  of  the 
ninth  chapter  of  the  revised  statutes.  The  chief  object  of  this  chap- 
ter is,  in  certain  specified  cases,  to  place  the  estate  of  the  debtor 
under  the  immediate  control  of  the  law,  and  subject  it  to  the  pay- 
ment of  his  debts.  By  the  service  of  the  writ,  the  plaintiff  ac- 
quires a  qualified  lien  on  the  estate  attached,  for  the  satisfaction 
of  his  particular  debt,  which  may  become  perfect  when  the  debt  is 
merged  in  a  judgment.  Where  personal  property  is  attached,  the 
possession  is  transferred  to  the  sheriff.  The  ninth  section  allows 
the  defendant  to  retain  the  possession  until  judgment,  on  his  giv- 
ing security  that  the  property  shall  then  be  forthcoming.  This 
section  only  relates  to  the  possession. 

*  Wilson,  C.  J.,  did  not  sit  in  this  case. 
373 


472  The  People  v.  Cameron.  [Dec.  T. 

Opinion  of  the  Court. 

The  lien  of  attachment,  as  between  the  parties,  at  least,  still  sub- 
sists. The  sheriff  naay  retake  the  property  on  a  breach  of  the  con- 
dition of  the  bond.  The  suit  still  progresses  as  a  proceeding  iti 
rem.  Under  the  twenty-ninth  section,  the  defendant  may  divest 
the  lien  and  dissolve  the  attachment,  by  giving  security  for  the 
payment  of  whatever  judgment  may  be  recovered  by  the  plaintitl', 
within  ninety  days  after  its  rendition.  When  this  security  is  given, 
the  case  ceases  to  be  a  proceeding  against  the  estate.  The  property 
is  restored,  and  the  garnishees  discharged.  The  suit  then  proceeds 
as  if  originally  commenced  by  summons.  The  giving  of  the  bond 
is  regarded  as  an  appearance.  These  are  the  only  bonds  authorized 
by  this  chapter  to  be  given  to  the  defendant.  By  the  one,  he  re- 
tains the  possession  of  the  property  till  judgment;  by  the  other, 
he  releases  it  entirely  from  the  control  of  the  attachment. 

The  bond  allowed  by  the  ninth  section  is  to  be  made  payable  to 
the  sheriff,  who  is  to  approve  of  the  security.  The  bond  author- 
ized by  the  twenty-ninth  section  may  be  entered  into  in 
P  472]  vacation.  If  so,  it  is  to  be  made  payable  to  the  sheriff, 
and  the  security  is  to  be  approved  by  him.  If  made  in 
terra  time,  it  is  payable  directly  to  the  plaintiff',  and  the  court  is 
to  approve  of  the  security.  The  bond  tendered  in  this  case  is  not 
a  compliance  with  the  provisions  of  either  of  these  sections.  The 
condition  is  altogether  different. 

The  fourteenth  and  twenty-second  sections  of  the  chapter  have 
been  referred  to,  as  showing  that  the  defendant  may  bring  himself 
within  the  operation  of  the  general  law  respecting  bail.  In  our 
opinion,  these  sections  only  refer  to  other  provisions  of  the  same 
chapter,  and  do  not  contemplate  the  release  of  the  estate  attached 
by  any  other  mode  than  the  one  prescribed  in  the  twenty-ninth 
section.  By  this  mode,  the  defendant  is  required  to  give  security 
for  the  absolute  payment  of  the  debt,  in  order  to  discharge  the  at- 
tachment; and  we  can  hardly  suppose  that  the  legislature  intended 
that  he  might  accomplish  the  same  purpose  by  merely  giving 
security  for  the  surrender  of  his  person.  It  was  also  insisted,  that 
the  provisions  of  the  chapter,  under  which  the  bond  was  given,  are 
broad  enough  to  embrace  proceedings  by  attachment.  We  can  not 
acquiesce  in  such  a  construction.  That  chapter  is  solely  applicable 
to  cases  in  which  a  cajnas  ad  respond endurn  issues  in  the  first  in- 
stance.    It  has  no  relation  to  proceedings  in  rem. 

The  application  is  denied,  with  costs  against  the  relator. 

Motion  denied. 
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Lewis  Khinehaet  v.  Robert  Schuyler  et  al. 
Appeal  from  Adams. 

1.  CoNSTiTTJTiONAL  LAW — revenue  acts  valid.  The  revenue  laws  of  the  State 
of  Illinois,  from  1823  to  1829  inclusive,  are  not  unconstitutional.    («) 

2.  Eecording  law — not  apply  to  public  grants.  The  registry  laws  do  not  ap- 
ply to  patents  or  deeds  emanating  directly  from  the  State,  or  the  United  States; 
an  auditor's  deed,  therefore,  is  admissible  in  evidence,  without  proof  of  its  exe- 
cution, and  without  showing  that  it  had  been  regularly  acknowledged  and  re- 
corded, as  is  required  in  cases  of  conveyances  alone  affecting  the  interests  of 
private  individuals,     (h) 

3.  Tax  deed — as  evidence  under  statute  of  \QS>^.  Under  the  revenue  act  of  1829, 
the  deed  of  the  auditor  of  public  accounts  is  evidence  of  the  the  legality  and  re- 
gularity of  the  sale  until  the  contrary  shall  be  proved,    (c) 

4.  Statute  of  limitations — of  1835,  ichero  in  force.  The  statute  of  limi- 
tations, passed  on  the  17th  day  of  January,  1835,  and  which  took  effect  on  the 
first  day  of  June  of  the  same  year,  is  not  a  bar  to  a  recovery,  until  the  term  of 
seven  years  after  it  went  into  effect,    {d) 

Ejectment  in  the  Adams  circuit  court,  brought  by  the  appellees 
against  the  appellant,  and  heard  before  the  Hon.  Jesse  B.  Thomas 
and  a  jury,  at  the  October  term,  1843.  Verdict  for  the  plaintiffs 
below,  and  a  judgment  for  possession,  etc.  The  defendant  appealed 
to  this  court. 

The  proceedings  in  the  cause  are  sufficiently  stated  in  the  opin- 
ion of  the  court. 

N.  H.  Purple,  for  the  appellant,  read  to  the  court  an  ably  writ- 
ten argument.  The  following  are  some  of  the  principal  points:  In 
this  case,  the  limitation  question  arises,  that  is,  whether  any  por- 
tion of  the  time  the  appellant  may  have  been  in  possession  before 
the  passage  of  the  statute  is  reckoned  as  a  part  of  the  seven  years' 

Cases  Citing  Text.  of  United  States  patent,  record  in  coun- 

{a)    Followed.    Markham  «.  Steven-  ty  recorder's  office,  or  duly  certified 

son,  15  111.  209,  212.  copy  thereof  is  admissible  as  second- 

{b)  Delivery  is  as  essential  to  validity  ary  evidence, 

of  Auditor's  deed  as  it  is  to  validity  \c)  Deed  made  by  Auditor;  aftiBr  pas- 

of  deed  between  private  persons.     Hu-  sage  of  statute  of  1833,  for  land  sold  for 

lick  V.  Scovil,  4  Gilm.  159,  173.     Exe-  taxes  under  statutes  of  1827  and  1829, 

cution  of  Auditor's  deed  need  not  be  is  valid.     Bruce  v.  Schuyler,  4  Gilm. 

proved  to  entitle  it  to  be  read  in  evi-  221,266.     Under  statute  of  1829,  Audi- 

dence.     Irving  «.  Brownell,  11  111.  402,  tor's  tax  deed  was  sufficient,  uncon- 

411.     K.  S.  1874,  Evidence,  ch.  51,  §  nected  with  other  evidence,  to  enable 

22,  [S.  and  C.'s  Stats,  p.  1084;  Coth-  party  claiming  under  it  to   recover, 

ran's  Stats.  (1885)  p.  G68,]  provides,  if  Graves  v.  Bruen,  11  111.  431,  437. 

patent  issued  by  United  States  or  State  {d)    Rule,  stated  in  head  note,  en- 

l)e  lost,  certified  copy  of  record  thereof  forced.     Bruce  v.  Schuyler,  4  Gilm.  221, 

in  county  recorder's  office,  shall   be  279.     For  substantial  re-enactment  of 

prima  facie  proof  that  it  was  issued  statute,  cited  in  head  note,  see  R.  S. 

and  of  its  contents.     L.  1879,  p.  81,  [S.  1874,  Limitations,  ch.  83,  §  4;  S.  and 

and  C.'s  Stats.   Conveyances,  ch.  30,  C.'s   Stats,   p.   1538;    Cothran's   Stats. 

■T  39,  p.  599 ;  Cothran's  Stats.  (1885)  p.  (1885)  p.  940. 
(i76,]  provides  that  upon  proof  of  loss 
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limitation.  As  the  point  has  often  been  made,  and  some  diversity 
of  opinion  has  existedamong  the  judges  upon  the  circuit,  it  is  proper 
that  it  should  be  presented  and  decided. 

The  appellant  contends,  that  the  act  of  Feb.  19, 1827,  is  in  viola- 
tion, 

First,  of  the  11th  section  of  the  8th  article  of  the  constitution 

of  the  State  of  Illinois,  which  declares:     "Nor  shall  any  man's 

property  be  taken  and  applied  to  public  use  witliout  the 

[*  474]  consent  of  his  representatives  in  the  general  assembly,  nor 

without  just  compensation  being  made  him." 

Secondly,  that  it  is  an  infringement  of  the  8th  section  of  the 
8th  article  of  the  constitution,  which  provides,  "  that  no  freeman 
shall  be  imprisoned  or  disseized  of  his  freehold,  liberties  or  privi- 
leges, or  outlawed,  or  exiled,  or  in  any  manner  deprived  of  his  life, 
liberty  or  property,  but  by  the  judgment  of  his  peers  or  the  law 
of  the  land."  This  provision  is,  in  substance,  incorporated  into  all 
the  constitutions  of  the  several  States,  and  is  almost  a  literal  tran- 
script of  the  29th  chapter  of  magna  charta.  As  to  the  meaning  of 
the  words,  "  law  of  the  land,"  see  2  Kent's  Com.  9.  In  criminal 
cases  they  m.eau,  trial  by  indictment,  presentment,  etc. ;  in  civil, 
where  a  man  is  to  be  deprived  of  his  property  by  some  "due  pro- 
cess of  law,"  which  can  only  happen,  except  by  or  through  the  ex- 
ercise of  legislative,  judicial  and  executive  functions. 

Thirdly,  that  the  law,  under  which  this  laud  was  sold,  is  in  con- 
travention of  the  20th  section  of  the  8th  article  of  the  constitution 
of  this  State,  which  provides,  "  that  the  mode  of  levying  taxes 
shall  be  by  valuation,  so  that  each  person  shall  pay  a  tax  in  pro- 
portion to  the  value  of  the  property,  which  he  or  she  has  in  his  or 
her  possession ;" 

1,  Because  town  lots  are  exempt  from  taxation;  and 

2.  Because  it  provides  for  an  arbitrary  valuation  into  classes, 
determined  by  the  legislature. 

[In  support  of  these  objections,  the  case  of  Sawyer  v.  The  City 
of  Alton,  3  Scam.  127,  was  cited.  The  constitutions  of  several  of 
the  States  were  then  cited  and  commented  upon,  so  far  as  they  re- 
lated to  taxation,] 

The  doctrine  of  contemporaneous  construction  will  probably  be 
contended  for,  but  it  can  not  have  any  effect  except  in  doubtful 
cases.  When  the  constitution  is  plain,  and  the  law  is  plain,  and 
both  admit  of  a  single  construction  as  applied  to  each,  and  those 
constructions  are  necessarily  opposed,  any  number  of  enactments 
by  the  legislature,  how  often  soever  they  may  have  been  repeated, 
could  not  render  a  law,  unconstitutional  in  itself,  valid. 

Fourthly,  that  the  auditor's  deed,  unsupported  by  othe^ 
[*  475]  evidence,  is  not  ever)  jprinia  facie  evidence  of  the  title  iu'/ 
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the  person  to  whom  the  deed  is  made.  See  Act  of  February 
19,  1827,  513,  §  2;  Act  of  1827,  519,  §  23;  Act  of  Jan.  19,  1829, 
524,  §  3;  Actot  1827,  327,  §  4;  Garrett  o.  Wiggins,  1  Scam.  353; 
Revenue  law  of  Indiana,  Rev.  Stat.  344;  O'Erien  v.  Coulter,  2 
Blackf.  424;  Parker  v.  Harris,  4  do.  70;  Morris  v.  Himelick,  lb. 
495;  Dentler  v.  The  State,  lb.  259;  and  the  authorities  are  numer- 
ous to  prove  that  "  all  the  requisitions  of  the  law  authorizing  a 
sale  for  taxes,  must  be  strictly  pursued."  Watson  v.  Stucker,  5 
Dana,  581;  1  Ohio  Cond.  R.  335;  11  Ohio,  359;  9  do.  94;  20 
Pick.  421;  4  Peters'  Cond.  R.  394;  11  Peters,  322;  2  Dall.  304; 
4  Cranch,  403;  9  do.  64;  5  Wheat.  116;  6  do.  119;  8  do.  681;  3 
N.  Hamp.  340;  6  do.  183,  194;  1  Ohio  Cond.  R.  552;  Rev.  Stat. 
of  Ohio,  928,  §  85;  lb.  475;  5  Ohio,  232;  lb.  290. 

O.  H.  Browning,  for  the  appellees:  This  question  has  been 
settled  by  this  court  years  ago,  and  it  is  now  called  upon  to  reverse 
the  decision,  and  declare  a  law  unconstitutional.  This  is  an  exer- 
cise of  power  that  all  courts  are  cautious  in  exercising. 

The  effect  of  the  auditor's  deed  under  the  law  of  1827,  was  set- 
tled in  the  case  of  Garrett  y.  Wiggins.  It  is  policy  to  protect 
those  who  purchase  land  sold  for  taxes,  as  the  support  of  the  gov- 
ernment requires  revenue,  and  the  law  sanctions  a  liberal  con- 
struction of  this  statute.  The  statute  dispenses  with  proof  of  the 
regularity  and  legality  of  an  auditor's  sale,  and  the  omis  of  proof 
to  the  contrary  is  thrown  upon  the  party  controverting  it. 

In  Indiana,  the  law  makes  the  collector's  deed  evidence  of  the 
legality  of  his  acts;  ours  does  the  same  as  to  the  auditor's  acts,  and 
he  does  all  that  is  to  be  done,  to  wit:  listing  and  advertising  the 
land,  etc. 

As  to  the  mode  of  levying  a  tax  by  valuation,  the  legislature  have 
not  valued  the  lands,  but  have  prescribed  the  mode  of  doing  so. 
Valuing  land  is  no  more  a  judicial  than  a  legislative  act,  but  min- 
isterial. There  is  no  rule  by  which  the  exact  value  of  every  tract 
of  land  can  be  ascertained. 

As  to  the  powers  of  government,  they  run  into  each  [*  476] 
other  like  tlie  colors  of  a  changeable  silk,  or  light  or  dark- 
ness. The  acts  of  our  own  government  and  that  of  others  show 
the  blending  of  these  powers.  Where  a  power  is  given  to  the 
legislature,  they  are  to  judge  of  the  appropriate  means  of  effecting 
the  object,  which  must  vary  to  suit  the  varying  exigencies  of  the 
times. 

The  three  classes  will  embrace  all  the  qualities  of  land,  and  this 
mode  of  classification  was  convenient  and  just,  at  the  time  it  was 
adopted.  The  bounty  tract  could  not  be  inspected  and  valued  be- 
fore it  was  settled. 

The  only  limitation  upon  the  power  of  the  legislature  to  carry 
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into  effect  a  granted  power  is,  that  it  should  be  appropriate  to  the 
end  proposed. 

Tiie  15th  section  of  the  act  of  1837  subjects  lots  and  all  other 
property  to  a  county  tax.  The  legislature  may  discriminate  as  to 
the  objects  of  taxation.  If  they  are  to  tax  all  property,  they  must 
tax  all  alike,  and  yet  the  amount  to  tax  is  diiferent  iu  difierent 
counties,  and  admitted  to  be  constitutional.  The  section  of  the 
constitution  is  not  a  grant  of  power;  this  power  they  have  without 
it,  and  it  imposes  but  the  single  restriction  that  taxation  shall  be 
b}^  valuation.  Give  this  a  literal  construction,  and  the  land  of  non- 
residents can  not  be  taxed,  for  they  are  not  in  their  actual  posses- 
sion. The  constitution  of  the  United  States  says  that  all  duties 
shall  be  uniform;  but  are  they  not  varied  to  suit  the  objects  of 
duty?  The  tax  is  unequal  in  diiferent  counties,  and  yet  this  is  by 
virtue  of  the  authoi'ity  of  the  legislature,  and  they  can  not  do  in- 
directly what  they  can  not  do  directly. 

As  to  the  power  of  the  State  to  take  property  of  one  without 
the  judgment  of  his  peers,  see  7  Peters,  669. 

As  to  the  mode  of  collecting  taxes  by  distress,  or  other  sum- 
mary method,  see  18  Johns.  441;  7  Wend.  148;  4  Peters,  349;  5 
Binn.  355. 

A.  Williams,  for  the  appellant,  in  continuation:  The  revenue 
act  of  1827,  under  which  the  land  was  sold  for  taxes,  is  unconsti- 
tutional. 

1.  It  infringes  the  ordinance  of  Illinois  accepting  certain 
[*  477]  propositions  made  by  congress,  April  18,  1818,  which  is 
in  these  words:  "That  all  the  lands  belonging  to  the  cit- 
izens of  the  United  States  residing  without  the  said  State,  (Illinois,) 
shall  never  be  taxed  higher  than  lands  belonging  to  p)ersons  resid- 
ing therein."  This  provision  is  founded  in  natural  justice  and 
equality,  and  is  intended  to  protect  non-resident  landholders  from 
unequal  taxations,  and  upon  the  principle  that  common  burdens 
should  be  borne  by  common  contributions,  requires  that  all  the 
lands  in  the  State,  whether  owned  by  residents  or  non-residents, 
should  be  taxed  equally  for  State  purposes,  and  that  all  the  lands 
in  the  same  county,  town,  or  city,  sliould  be  taxed  alike  for  county, 
town,  or  city  purposes,  a  State  tax  being  a  burden  common  to  all 
the  land  within  its  limits,  and  a  county,  town,  or  city  tax  being 
in  like  manner  common  to  all  the  land  within  the  limits  of  the 
county,  town,  or  city.  This  construction  gives  effect  to  the  spirit 
and  intention  of  the  ordinance,  is  required  by  the  principles  of 
justice  and  equality,  and  enables  the  legislature  to  adjust  local 
taxes  to  the  ever-varying  wants  of  the  several  counties,  towns,  or 
cities  in  the  State,  while  the  construction  contended  for  on  the 
other  side  that  the  aggregate  amount  of  the  tax,  including  State, 
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county  and  city  taxes,  must  be  the  same  on  resident  and  non-resi- 
dent lands,  would  be  not  only  unjust  and  unequal,  since  it  would 
enable  the  legislature,  as  is  done  by  the  act  under  consideration, 
to  impose  the  w^hole  amount  of  the  State  tax  upon  non-resident 
lands;  but  it  would  also  be  unwise  and  inconvenient,  as  it  would 
prevent  the  proper  adjustment  of  local  taxes.  The  present  revenue 
law  is  founded  upon  the  construction  for  which  I  contend,  the  ag- 
gregate amount  of  the  tax  is  not  tlie  same,  but  the  State  tax  is 
uniform  throughout  the  State;  the  county,  town,  or  city  tax  is  uni- 
form within  tlie  limits  of  the  several  counties,  towns  and  cities, 
respectively.  This  is  unquestionably  the  equality  contemplated 
by  the  constitution.  Either  the  old  revenue  act  or  the  present 
revenue  law  is  unconstitutional.  2  Kent's  Cora.  330,  331,  333; 
Sutton's  Heirs  u  Louisville,  5  Dana,  31;  City  of  Lexington -y. 
McQuillon's  Heirs,  9  do.  516;  4  K  Hamp.  556;  6  Har.  &  Johns. 
382,  3. 

The  act  of  1827  taxes  non-resident's  lands  exclusively  for  [*  4781 
State  purposes,  and  exempts  resident  lands  from  State 
taxes  altogether.  §§  1,  2,  20,  21.  The  inevitable  consequence 
is,  that  the  rate  of  taxation  must  be  higher  upon  non-resident 
lands  than  it  would  be  if  residents  contributed  their  just  propor- 
tion of  the  State  revenue,  and  it  is  no  ansAver  to  say,  that  the  res- 
ident pays  the  same  amount  of  tax  to  the  county  in  which  his 
land  is  situated  that  the  non-resident  pays  to  the  State.  It  is  for 
local  improvements  that  do  not  benefit  the  non-resident  lands  in 
another  county. 

It  infringes  the  20th  section  of  the  8th  article  of  the  State  con- 
stitution,  which  is  in  these  w^ords:  "  That  mode  of  levying  a  tax 
shall  be  by  valuation,  so  that  every  person  shall  pay  a  tax  in  pro- 
portion to  the  value  of  the  property  he  or  she  has  in  his  or  her 
nossession."  This  is  not  a  grant  of  power,  but  a  limitation  upon 
its  exercise;  Sawyer  v.  The  City  of  Alton,  3  Scam.  130,  and  if 
English  words  liave  any  meaning  capable  of  being  certainly  known, 
it  limits  the  power  of  the  legislature  as  to  the  objects  of  taxation, 
and  as  to  the  manner  of  ascertaining  what  portion  of  the  aggregate 
amount  of  the  tax  is  to  be  imposed  on  each  particular  object. 
Property,  in  its  general  sense,  including  its  species  both  real  and 
personal,  is  clearly  indicated  as  the  object  of  taxation,  and  its  value 
furnishes  the  rule  by  which  tlie  amount  to  be  assessed  upon  any 
particular  article  of  property  is  to  be  assessed.  The  legislature 
has  an  unlimited  discretion  as  to  the  amount  of  money  to  be  raised 
by  a  tax  upon  property;  but,  then,  that  amount  must  be  imposed 
upon  all  the  property  in  the  State  which  is  subject  to  taxation,  and 
the  amount  levied  upon  any  particular  property  must  be  in  propor- 
tion to  its  value,  to  be  ascertained  by  actual  valuation.     If  this  be 
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not  its  meaning,  then  it  is  altogether  inoperative.  This  court  has 
decided  in  the  case  of  Sawyer  v.  The  City  of  Alton,  that  it  is  re- 
strictive of  the  power  of  the  legislature,  and  that  it  does  not  pre- 
vent the  legislature  from  authorizing  the  imposition  of  a  capitation 
tax.  It  does  not  limit  the  legislature  as  to  the  amount  of  tax  to 
be  levied,  and  if  the  legislature  may  discriminate  as  to  the 
r*  479]  kind  of  property  to  be  taxed,  and  tax  the  land  selected  as 
the  object  of  taxation,  and  then  tax  it  without  reference 
to  its  value,  or  according  to  an  arbitrary  value  declared  by  itself, 
it  would  be  difficult,  if  not  impossible,  to  show  in  what  respect, 
and  how  it  restricts  the  legislative  power.  The  legislature  may, 
upon  this  construction,  require  one  or  ten  thousand  dollars,  and  im- 
pose the  whole  an]Ount  upon  persons,  or  upon  any  one  description 
of  property,  and  that,  too,  witliout  any  rule  of  apportionment  ex- 
cept an  arbitrary  one  declared  by  itself.  U]3on  what,  then,  can  the 
restraining  influence  operate?  It  behooves  those  who  contend  fur 
this  construction  to  answer.  A  construction  which  would  render 
a  constitutional  provision  inoperative  is  inadmissible.  1  Story  on 
the  Con.  428;  Prigg  v.  The  Commonwealth  of  Pennsylvania,  16 
Peters,  612;  Marbury  v.  Madison,  1  Peters'  Cond.  P.  282. 

Another  rule  of  construction  is,  that  words  are  not  to  be  enlarged 
or  restricted  beyond  their  plain  import  merely  to  avoid  incon- 
venience. 1  Story  on  the  Con.  §  §  425,  426;  i  Peters'  Cond.  R. 
282. 

To  construe  the  words  "property"  and  "  valuation,"  according 
to  the  ordinary  and  obvious  sense  would  require  that  all  property 
should  be  taxed  according  to  its  actual  value,  to  be  ascertained  by 
the  persons  entrusted  by  the  constitution  with  the  application  and 
enforcement  of  the  laws.  This  would  impose  real  and  substantial 
limits  on  legislative  authority.  It  would  prevent  it  from  oppress- 
ing the  owners  of  one  description  of  property  by  selecting  that 
kind  of  property  as  the  exclusive  object  of  taxation,  and  also  of  ap- 
portioning the  tax  according  to  an  arbitrary  standard  of  vahfe. 
This,  then,  is  the  construction  required  by  the  words  employed  in 
the  constitution.  It  makes  the  provision  operative.  It  gives 
effect  to  the  intention  of  the  convention  as  expressed  in  the  consti- 
tution; whilst  the  construction  contended  for  on  the  other  side  is 
not  only  unauthorized  by  the  terms  used,  but  is  in  direct  conflict 
with  their  plain  and  clear  import,  and  defeats  the  object  of  the 
provision,  by  rendering  it  altogether  inoperative.  The  act 
r*  4801  under  consideration  selects  lands  owned  by  non-residents 
as  the  only  object  of  State  taxation,  exempting  therefrom 
town  lots,  personal  property  and  resident  lands.  If  the  legislature 
mav  do  this  and  impose  a  capitation  tax  likewise,  then  t'here  is  no 
limit  to  its  taxing  power  as  to  the  objects  upon  which  it  is  to 
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operate.  It  not  only  selects  land  as  the  exclusive  object  of  taxa- 
tion, but  renders  a  decree  that  each  acre  of  taxable  land  is  worth 
either  three  or  four  dollars,  and  shall  be  taxed  accordino-ly.  If 
this  can  be  done  constitutionally,  then  it  abrogates  all  restraint 
upon  the  legislature  as  to  the  mode  of  apportioning  the  tax.  This 
decree  was  either  fonnded  on  evidence,  or  assumption.  If  on  the 
former,  the  legislature  is  not  the  proper  tribunal  to  investigate  the 
facts.  If  on  the  other,  then  it  is  altogether  arbitrary,  and  conse- 
quently can  impose  no  restriction  upon  the  tribunal  authorized  to 
make  the  assumption.  The  same  power,  which  assumes  an  acre 
of  ground  to  be  worth  four  dollars,  may,  when  it  thinks  proper  to 
do  so,  assume  it  to  be  worth  one  hundred  dollars;  the  amount,  if 
the  authority  exists,  is  a  question  of  expediency  and  not  of  power. 

The  revenue  act,  then,  in  discriminating  between  the  dilierent 
species  of  property,  and  taxing  one  kind  exclusively,  as  well  as  in 
taxing  that  kind  without  valuation,  is  unconstitutional.  Classihca- 
tion  is  not  valuation.  It  can  not  be  made  to  include  improvements 
made  on  land,  and  this  court  has  decided  that  such  improvements 
constitute  a  j^art  of  the  land,  and  that  the  land  itself  can  not  be 
taxed  unless  the  improvements  on  it  are  also  taxed.  A.  and  B, 
each  own  a  tract  of  land  of  one  hundred  acres  adjoining  each  oth- 
er, and  worth,  without  improvements,  four  dollars  per  acre.  The 
land  of  A.  is  unimproved,  but  that  of  B,  is  in  a  high  state  of  cul- 
tivation. The  improvements  upon  it,  and  which,  according  to  the 
decision  in  Fitch  i\  Pinckard,  4  Scam.  79,  make  part  of  it,  are 
worth  ten  thousand  dollars.  The  tax  being  one  half  of  one  per 
cent,  tlie  constitution  requires  that  A.  should  pay  a  tax  of  two  dol-' 
lars,  and  that  B.  should  pay  one  of  fifty-two  dollars.  The  act  of 
the  legislature  requires  each  of  them  to  pay  two  dollars; 
now  it  is  obvious  that  this  act  can  only  be  sustained  by  the  [*  481] 
overthrow  of  both  the  constitution  and  the  above  decis- 
ion, and  yet  it  is  gravely  contended,  that  this  act  is  constitutional. 
4  N.  Hamp.  565;  5  Dana,  31;  9  do.  516;  12  Mass.  255;  Arkan- 
sas, 299;  1  Jacobs'  Law  Diet.  Ill,  title  "Appraiser;"  3  Com.  Dig, 
326,  title  "Courts,"  (D.  9);  5  do.  288,  title,  "Parliament,"  (H.  13 
and  14);  7  do.  title,  "Sewers,"  (62);  1  Story  on  Const.  §  §  362, 
428,  451. 

3.  It  infringes  the  first  and  fourth  articles  of  the  constitution. 
The  first  article  positively  forbids  and  expressly  inhibits  the  exer- 
cise of  judicial  powers  by  the  general  assembly,  and  the  fourth  ar- 
ticle delegates  the  exercise  of  such  powers  solely  and  exclusively 
to  the  judicial  department.  This  is  a  prohibition  upon  the  legis- 
lature to  delegate  it  to  any  others,  Lane-y.  Dorman,  3  Scam.  241; 
2  Brock.  447;  American  Jurist  and  Law  Magazine,  No.  20,  301 
and  309;  Tucker's  Black.  App.  353-4;  Federalist,  No.  80,  443;  1 
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Kent's  Com.  §  14,  296;  Story  on  Const.  §  §  1568,  1570,  1584, 
1586,  1640;  3  Peters'  Cond.  R.  384-5;  4  do.  537;  5  do.  114-15; 
Federalist,  No.  51,  291;  1  Black.  Com.  140,  141,  143-4,  269; 
Montesquieu,  Book  II,  cli.  6;  Paley's  Moral  Fiiilosophy,  B  6,  cli. 
8;  Federalist,  No.  47,  270;  Jeflerson's  Notes  on  Virginia,  195;  2 
Story  on  Const.  §  §  517,  559;  1  Kent's  Com.  §  11,  220;  1  Dana, 
505;'  1  J.  J.  Marsh.  567,  571;  1  Bay,  396-7;  2  Webster's  Speeches, 
253-4;  1  Kent's  Com.  20,  450-1. 

So  far  as  the  legislature  have,  by  the  act  in  question,  underta- 
ken to  value  lands  for  the  purpose  of  taxing  them,  they  have  as- 
sumed to  exercise  judicial  power.  The  value  of  land  is  a  question 
of  fact,  and  its  ascertainment  depends  on  evidence  and  requires  in- 
vestigation. In  making  this  valuation,  the  legislature  must  be 
presumed  to  have  received  evidence,  and  ascertained  the  facts  upon 
which  the  value  of  the  land  depended,  or,  without  such  evidence 
and  ascertainment,  arbitrarily  to  have  assumed  -the  existence  of 
such  facts,  and  on  such  ascertainment  or  assumption  to  have  made 
a  decision  in  the  nature  of  a  decree.  If  this  is  not  the  exer- 
cise of  a  power  of  inquiry  into,  and  a  determination  of  facts 
r*  482]  between  debtor  and  creditor,  and  that,  too,  ex  parte  and 
summary  in  its  character,  it  is  difficult  to  understand  the 
meaning  of  terms.  That  the  exercise  of  such  power,  is,  in  its  na- 
ture, clearly  judicial,  is  too  apparent  to  need  argument  to  illustrate 
its  truth;  and  it  is  not  less  certain,  that  the  exercise  thereof  is  in 
direct  conflict  with  the  articles  of  the  constitution  cited  above. 
Lane  v.  Dorman,  3  Scam.  241-2. 

If  the  legislature  have  power  to  make  such  valuation,  it  is  con- 
clusive upon  the  rights  of  all  persons  affected  by  it.  It  is  this 
conclusive  effect  added  to  the  nature  of  the  power  which  makes 
it  judicial.  A  valuation  made  by  assessors,  appointed  for  that  pur- 
pose, is  merely  ministerial.  It  concludes  no  rights.  It  is  subject 
to  judicial  supervision  and  control,  and  receives  its  conclusive  effect 
from  judicial  conformation  and  sanction.  Moore  v.  Harris,  2  Wash. 
Ya.  K.  126;  4  Peters'  Dig.  245-6;  2  do.  555,  §  84;  2  Peters' 
Cond.  R.  91;  2  Peters'  Dig.  558,  §  1108;  U.  S.  v.  Patterson,  Gil- 
pin's D.  C.  R.  47. 

By  authorizing  the  auditor  to  sell  lands  in  a  summary  way,  witli- 
out  judgment  for  the  non-payment  of  taxes,  the  legislature  have 
attempted  to  delegate  judicial  power  to  him.  This  they  can  not 
do.  The  auditor  constitutes  no  parfof  the  judicial  department, 
and  the  act  which  attempts  to  clothe  him  W'ith  the  judicial  author- 
ity, is  in  direct  conflict  with  the  4th  article  and  the  8th  section  of 
the  8th  article  of  the  State  constitution.  The  power  delegates  all 
judicial  authority  to  the  judiciary;  and  the  latter  provides,  that 
no  person  shall,  by  any  mani^.er  of  means,  be  deprived  of  his  pro- 

383 


1845.]  Hhinehaet  v.  Schuylee  et  al.  483-484 


Brief  of  Counsel. 


perty  until  judgment  is  rendered  against  him.  This  is  the  settled 
interpretation  of  tliat  section,  as  is  universally  admitted  by  all  re- 
spectable American  jurists.  Einney  v.  Beverly,  2  Hen.  i&  Munf. 
336;  Hoke  i\  Henderson,  4  Dev.  15;  4  Hill's  (N.  Y.)  K.  146; 
Ex  jjarte  Kobert  B.  Randolph,  2  Brock.  447;  3  Story  on  the  Con- 
stitution, 661;  1  Webster's  Speeches,  110,  127-S;  2  Kent.  Com. 
13  (note);  4  Peters'  Coud.  R.  443;  2  Peters,  644;  2  Peters' Cond.' 
R.  622;  5  do.  498.  This  is  also  its  known  construction  in  Enp-- 
land.  Lord  Coke  defines  it  to  mean  judicial  process,  and 
says  that  judging  a  man,  either  in  a  civil  or  criminal  cause,  [-  4831 
without  calling  him  to  answer  and  make  his  defence,  is 
against  this  provision.  2  Just.  48;  Sullivan's  Lectures,  243,  293; 
4  Black.  Com.  424;  7  Com.  Dig.,  title,  "Prerogative." 

This  power  to  sell  lands  for  the  non-payment  of  taxes,  which  the 
act  attempts  to  confer  upon  the  auditor,  is,  in  its  nature  and  effect, 
clearly  judicial.  It  is  to  be  exercised  in  consequence  of,  and  upon 
a  breach  of  duty,  the  existence  of  which  can  only  be  ascertained 
by  inquiry  and  investigation  into  the  relation  of  debtor  and  cred- 
itor, and  it  deprives  a  person  of  his  property.  A  tax,  when  duly 
assessed,  is  a  debt,  and  like  other  debts,  is  collectable  by  suit  or 
action  at  law.  To  authorize,  by  general  laws,  the  imposition  of 
taxes,  is  legislative,  but  to  apply  and  enforce  those  laws,  is  the 
province  of  the  judiciary.  1  N.  Ham  p.  204;  4  do.  572;  Fletcher 
V.  Peck,  2  Peters'  Cond.  R.  321;  American  Jurist  and  Law  Mag- 
azine, Xo.  20,  page  301;  2  Dall.  308;  3  Story  on  Const.,  §§  1570, 
1571, 1584,  1586, 1607;  1  Peters'  Cond  R.  28-45;  4  Peters'  Cond. 
R.  537;  66  Peters,  616;  3  Black.  Com.  22-3  and  25;  2  Hill  (N. 
Y.),  R.  21;  8  Pick.  225;  15  Pick.  243,  254;  1  Lord  Raym.  580; 
6  Har.  &  Johns.  375;  Bergen  v.  Clarkson,  1  Halsted,  365. 

If,  instead  of  selling  land  in  a  summary  ex  parte  way,  the  auditor 
had  been  authorized  to  summons  the  tax  payer  to  appear  before 
him  to  hear  and  examine  witnesses,  and  to  give  judgment  against 
him  for  the  amount  of  his  taxes,  and  then  to  sell  his  land  for  the 
satisfaction  of  such  judgment,  no  person  would  denv  that  that 
would  be  the  exercise  of  judicial  power.  Whether  a  power  is 
judicial  or  not,  depends  upon  its  nature  and  effect,  and  not  upon 
the  manner  in  which  it  is  exerted.  If  this  were  not  the  case,  the 
legislature  could  strip  the  courts  of  all  jurisdiction,  by  requiring 
that  all  laws,  whether  civil  or  criminal,  should  be  executed  by  its 
special  agents  in  a  summary  way,  without  trial  or  judgment. 

The  legislature  can  not  directly  authorize  the  sale  of  any  per- 
son's property  without  cause.     What  they  can  not  do  directly, 
they  can  not  do  indirectly.    They  have  no  inherent  power 
over  the  property  of  individuals.     Their  power,  in  this  [*  484] 
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resjDect,  is  derivative  and  delegated,  and  can  only  be  exerted 
for  the  purposes  declared,  and  within  the  limits  prescribed  to 
them  bj  the  constitution.  For  those  purposes  and  within  those 
limits,  they  may  declare  the  causes  for,  and  the  manner  in  which 
such  sale  shall  be  made.  But  before  the  sale  thus  authorized  can 
be  constitutionally  made,  the  existence  of  the  cause  for  which  the 
sale  is  authorized  miist  be  judicially  ascertained.  1  Starkie's  Ev. 
3;  articles  1  and  4,  State  Const,  and  the  8th  section  of  the  8th 
article.  Hoke  v.  Henderson,  4  Dev.  15;  4  Hill's  (N.  Y.)  K.  146; 
3  Story  on  the  Const.  661.  Such  judicial  ascertainment  can  only 
be  made,  after  an  opportunity  has  been  atibrded  to  the  person, 
whose  propei'ty  is  to  be  sold,  to  be  heard  in  his  defence.  Web- 
ster's Speeches;  2  Hen.  k,  Munf.  336;  Chase  v.  Hathaway,  14 
Mass.  224. 

The  extent  of  the  legislative  authority,  then,  is  to  declare  the 
causes  for  which  a  person's  property  may  be  sold,  and  to  subject 
it  to  sale  when  those  causes  shall  be  judicially  ascertained,  and  to 
regulate  by  general  laws  the  mode  of  such  sales.  The  causes  for 
which  the  legislature  may,  under  the  constitution  of  Illinois, 
authorize  the  sale  of  a  person's  property  without  his  consent,  are 
limited  to  the  commission  of  crimes  by  him,  or  his  failure  to  pay 
his  debts,  and  by  debts,  is  intended  all  legal  liabilities.  The  com- 
mission of  crime,  or  the  existence  of  the  debt  which  can  alone 
justify  the  sale,  should  be  judicially  ascertained  before  the  sale  is 

made. 

The  constitution  has  not,  in  terms,  given  the  legislature  author- 
ity to  direct  any  person's  property  to  be  sold.  Their  right  to  do 
this  results  from  the  power  and  necessity  of  enforcing  obedience 
to  the  laws.  The  power  to  make  laws  is  assigned  to  the  legisla- 
ture; but  to  guard  the  people  against  the  abuse  of  that  power,  and 
to  keep  the  legislature  within  the  limits  prescribed  to  them,  the 
])ower  and  duty  of  ascertaining  violations  of,  and  enforcing  obedi- 
ence to  tlie  laws,  is  intrusted  exclusively  to  the  judiciary.  This 
object  can  only  be  beneficially  and  efficiently  attained,  by  requiring 
that  the  violation  of  the  laws  should  be  judicially  ascer- 
r*  485]  tained  previous  to  their  final  execution.  If,  however,  the 
sale  may  be  made  before  the  cause,  for  which  it  is  made 
and  by  which  alone  it  can  be  defended,  has  been  judicially  ascer- 
tained, then,  at  least  the  purchaser  at  such  sale  must  necessarily, 
when  he  sets  up  a  title  under  such  purchase,  prove  its  existence 
by  appropriate  evidence.  When  a  judicial  investigation  precedes 
the  sale,  the  judgment  of  the  court  is  the  authentic  evidence,  and 
its  production  as  evidence  is  invariably  acquired,  whenever  any 
person  claims  title  as  purchaser  under  it.  When  the  sale  is  made 
without  judgment,  then  the  purchaser  is  bound,  when  he  claims 
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title  under  such  sale,  to  prove  all  the  facts  necessary  to  authorize 
the  entering  of  a  judgment  in  the  case.  To  hold  otherwise  would 
be  to  treat  summary  and  ex  parte  sales  with  greater  indulgence 
than  regular  judicial  sales,  made  after  and  in  pursuance  of  a  judg- 
ment, and  under  the  supervision  and  control  of  the  court  which 
gave  the  judgment,  and  would  reverse  all  the  rules  which  have 
been  established  by  the  wisdom  of  ages  for  the  government  of  such 
cases — rules,  too,  which  are  essentially  necessary  to  the  security 
and  value  of  property.  And  the  legislature  can  not,  under  the 
pretence  of  prescribing  and  regulating  the  rules  of  evidence,  dis- 
pense with  such  proof.  5  Peters'  Cond.  R.  374-6;  1  Howard's 
(U.  S.)  R.  316;  2  do.  612;  3  do.  549.  If  they  may  do  this,  they 
have  in  effect  the  power  to  dispose  of  the  property  of  individuals 
at  pleasure,  freed  from  all  restraint  by  the  judiciary.  The  judiciary 
would  have  nothing  to  do  but  to  register  legislative  edicts. 

Under  such  an  assumption  of  power  the  legislature  declares, 
that  for  certain  crimes  and  legal  disabilities  the  property  of  indi- 
viduals shall  be  sold;  that  when  any  person  commits  such  crimes, 
or  incurs  such  legal  disabilities,  the  sheriff  of  his  county  shall 
forthwith  sell  his  property,  and  convey  it  to  the  purchaser,  and 
then  provide,  that  the  purchaser  should  not  be  required  to  make 
any  proof  to  sustain  his  title  to  the  property  so  sold,  but  that  his 
conveyance  should  be  evidence  of  title,  until  the  former  owner 
shall  prove  that  he  had  not  committed  the  error,  or  incurred  the 
legal  disability  for  which  it  was  sold. 

The  legislature  can  either  do  tliis  in  all  cases,  or  it  can  [*  486] 
do  it  in  none.  There  is  no  principle  or  provision  of  the 
constitution  which  allows  it  in  one  case  and  prohibits  it  in  others. 
It  is  believed  that  but  few  persons  will  be  found  hardy  enough  to 
advocate  such  a  monstrous  assumption  of  power.  And  yet  it  is 
necessary  to  do  all  this,  and  more  too,  to  sustain  the  judgment  of 
the  circuit  court  in  this  case.  If  the  legislature  may,  and  actually 
should  attempt  to  do  all  this,  the  person  whose  property  is  thereby 
affected,  has  at  least  the  poor  privilege  of  requiring  that  all  such 
acts  should  be  rigidly  confined  to  the  cases  actually  provided  for, 
and  that  they  should  not  be  extended  by  implication.  Fairfax's 
Devisee  v.  Hunter's  Lessee,  2  Peters'  Cond,  R.  630-1;  Young  v. 
Commonwealth,  4  Binn.  116;  Stuart  v.  Hamilton,  2  Hen.  and 
Munf.  545;  Rinney  v.  Beverly,  342-3;  Asbury  v.  Calloway,  1 
Wash.  74;  Mayor,  etc.,  of  Alexandria  v.  Chapman,  4  Hen.  and 
Munf.  276;  Raplee  v.  Morgan,  2  Scam.  563;  Ex  parte  Robert  B. 
Randolph,  2  Brock.  447;  5  Alabama  421,  465. 

And  this  brings  us  to  the  last  point  presented  by  this  record. 
The  deed  of  the  auditor  was  not  of  itself  evidence  of  title  in  the 
purchaser  at  the  tax  sale.     Williams  v.  Peyton's  Lessee,  4  Peters' 
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Cond.  R.  395;  Thatcher  v.  Powell,  5  do.  32;  Gaines  v.  Stiles,  14 
Peters,  328;  2  Ohio,  333;  Rex  v.  Coke,  1  Cowp.  26;  Smith  v. 
Hileman,  1  Scam.  325;  Day  v.  Eaton  tfe  Co.,  lb.  476;  Fitch  v. 
Pinckard,  3  do.  78 ;  Hill  v.  Leonard,  lb.  142. 

The  ninth  section  of  the  revenue  act  of  1829,  after  prescribing 
the  manner  of  advertising  tax  sales,  and  requiring  that  copies  of 
the  advertisement  should  be  deposited  in  certain  offices  as  records 
thereof,  and  making  certified  copies  of  the  same  evidence  in  all  courts 
of  justice  in  this  State,  provides,  that  "  it  shall  not  be  necessary  for 
any  purchaser  of  lands,  so  sold  for  taxes,  to  obtain,  keep,  or  produce 
any  advertisement  of  the  sale  thereof,  but  his  deed  from  the  audi- 
tor of  public  accounts  shall  be  evidence  of  the  regularity  and  legal- 
ity of  the  sale  until  the  contrary  shall  be  made  to  appear."     And 
this,  it  is  contended,  makes  tlie  deed  per   se  evidence  of  title. 
To  give  the  deed  this  eifect,  the  court  must  extend,  by 
P  487]  implication,  the  words  of  the  legislature  greatly  beyond  the 
case  actually  provided  for.    The  provision  is,  that  the  deed 
shall  be  evidence  of  the  regularity  and  legality  of  the  sale,  and  not 
of  the  authority  to  make  such  sale,  both  of  which  is  necessary  to 
its  validity.     If  the  sale  had  been  made  under  a  judgment  and  exe- 
cution, the  judgment  and  execution  would  have  constituted  the 
authority  to  make  the  sale,  but  would  not  be  any  part  of  the  sale, 
and  can  not,  by  any  just  interpretation,  be  included  in  the  regu- 
larity and  validity  thereof.     A  sheriff 's  deed  made  in  pursuance  of 
a  safe  under  judgment  and  execution  is  evidence  of  the  regularity 
of  the  sale,  and  yet  it  is  necessary  to  produce  the  judgment  and 
execution  to  show  the  authority  to  make  it.     Where  the  sale  is 
made  without  judgment,  the  authority  to  make  it  must  be  shown 
by  proving  all  the  particular  facts  which  would  authorize  the  enter- 
ing of  a  judgment,  and  of  which  the  judgment,  when  entered,  be- 
comes the  authoritative  evidence,  which,  in  this  case,  would  be, 

1.  That  the  land  was  owned  or  claimed  by  an  individual,  or 
body  politic  or  corporate,  and  that  it  had  been  sold  by  the  United 
States  live  years  previous  to  the  sale.  See  fourth  section  of  the 
ordinance,  and  first  section  of  the  revenue  act  of  1827,  R.  L.  51, 
513. 

2.  That  it  belonged  to  a  non-resident,  or  that  the  owner  omitted 
to  list,  or  enter  it  for  taxation  in  the  county  in  which  it  was  situ- 
ated.    See  §§  2,  13,  22,  and  23,  of  the  Act  of  1837 ;  R.  L.  513,  515, 

'  518,  and  519. 

3.  That  it  was  duly  listed  or  entered  in  auditor's  office  for  tax- 
ation, either  by  the  owner  or  auditoi*,  according  to  its  quality,  class 
and  description.  See  §§  2,  and  23,  Act  of  1827,  and  §  3,  Act  of 
1831;  R.  L.  513,  519,'and  527. 

4.  And  that  the  taxes  were  due  and  unpaid. 
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All  these  things  would  be  required  to  authorize  the  entering  of 
a  judgment  for  the  taxes,  and  would  enter  into  and  make  a  part  of 
it,  and,  consequently,  would  be  proven  by  it.  They  constitute  the 
authority  to  make  the  sale,  but  is  no  part  of  the  sale,  and  the  pro- 
vision, that  the  deed  shall  be  evidence  of  the  regularity 
and  legality  of  the  sale,  can  not  be  made  to  include  these  [*  488] 
thino-s  without  a  latitude  of  enlar2:ed  construction,  alike 
unwarranted  by  analogy  or  the  rules  established  for  the  govern- 
ment of  summary  and  ex  parte  proceedings  affecting  the  rights  of 
parties,  and  the  construction  of  legislative  acts  which  authorize 
such  proceedings.  4  Blackf.  70,  259,  494.  This  construction  is 
required  by  the  context.  The  ninth  section  relates  exclusively  to 
the  advertisement  and  the  sale,  and  not  a  word  is  to  be  found  in  it 
as  to  what  lands  shall  be  taxed,  the  mode  of  assessment,  the  amount 
of  tax,  or  when  it  shall  be  paid.  It  does  not  in  any  one  sentence, 
line  or  word,  look  beyond  the  sale  and  advertisement.  After  point- 
ing out  the  manner  of  making  and  proving  these,  then  follows  the 
provision  that  the  purchaser  shall  not  be  required  to  prove  the 
same,  but  his  deed  shall  be  evidence  thereof  until  the  contrary  shall 
be  made  to  appear.  This  rule  of  evidence,  then,  whether  we  re- 
gard the  well  established  canons  of  interpretation,  the  terms  in 
which  it  is  couched,  the  context,  the  subject  matter  or  analogies 
drawn  from  similar  provisions  or  cases,  must  be  restricted  to  the 
sale,  and  can  not  be  extended  to  embrace  the  authority  to  make  it. 

E.  D.  Baker  continued  the  argument  for  the  appellees:  It  is 
said  that  the  revenue  law  under  consideration  is  unconstitutional 
because, 

First,  that  no  freeman  shall  be  disseized  of  his  freehold,  etc., 
without  the  judgment  of  his  peers.  By  this  it  is  meant  that  a  per- 
son can  only  be  deprived  of  his  life,  etc.,  according  to  the  law  in 
force  at  the  time  of  magna  charta.  This  charter,  extracted  from 
King  John  by  the  barons  for  their  own  benefit,  was  afterwards  ap- 
plied to  the  common  people.  Laws  like  ours,  and  much  more  un- 
equal and  oppressive,  and  more  summary,  were  passed  in  England 
under  magna  charta.  The  gentleman's  reading  of  this  charter, 
therefore,  must  be  incorrect.     1  Black.  Com.  45,  200,  232. 

Revenue  officers  in  England  are  not  judicial  officers.     In  that 
kingdom,  there  has  been  no  case  of  a  trial  and  judgment  before  a 
sale  of  land  for  taxes.     Assessment  of  the  value  of  land 
was  made  in  England  in   1692,  and  some  estates  were  [*  489] 
more  heavily  taxed  than  others. 

The  expression,  "  law  of  the  land,"  means  a  law  as  defined  by 
Blackstone  and  Demosthenes.  Hence  the  insertion  in  our  consti- 
tution, that  private  property  shall  not  be  taken  for  public  use  in 
England  without  any  compensation  but  according  to  pleasure. 
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In  nineteen  States,  taxes  have  been  collected  by  summary  pro- 
cess, without  question. 

Secondly,  the  law  is  said  to  be  unconstitutional  because  the  legis- 
lature has  performed  the  act  of  valuation,  "By  interposition  of 
valuation,"  is  all  that  is  meant  by  requiring  taxes  to  be  levied  ac- 
cording to  value;  it  does  not  mean  true  and  equal  valuation,  for 
that  would  be  impossible.  That  the  land  was  valued  the  law  proves. 
A  minimum  value  is  fixed  by  all  laws,  to  wit,  three  hundred  dol- 
lars. The  law  operated  upon  classes,  not  individuals,  and  it  was 
so  valued  from  the  necessity  of  the  case,  the  land  not  being  settled. 
Yaluation  is  an  estimate,  but  that  estimate  need  not  be,  and  can 
not  be  equal  and  just.  The  assessor  is  the  creature  of  the  legisla- 
ture; his  act  is  their  act;  and  yet  it  is  contended  there  is  no  valu- 
tion,  because  it  is  unequal. 

To  presume  the  valuation  to  be  unfair,  is  to  presume  against 
universal  consent,  etc.  It  has  been  sanctioned  by  every  department, 
and  every  succeeding  legislature,  and  never  complained  of  by  the 
people.  The  law  was  suggested  in  the  legislature  to  be  unconsti- 
tutional, but  it  was  decided  in  the  negative;  the  law  was  changed 
from  expediency.  A  literal  construction  of  a  constitution  is  not 
allowed,  particularly  after  a  long  and  contemporaneous  construc- 
tion, a  construction  declaratory  of  leading  principles,  and  which 
must  be  left  to  the  discretion  of  the  legislature.  It  is  said  that 
there  is  no  yaluation  under  the  constitution,  because  it  is  done  by 
the  legislature.  Levying  does  not  mean  apportioning,  but  to  raise, 
from  the  French  word.  The  mode  of  valuation  does  not  mean,  to 
apportion  a  tax,  but  to  raise  a  tax,  which  must  be  done  by  the 
legislature.  "Tax  by  valuation"  means,  that  each  man 
[*  490]  shall  pay  according  to  the  value  of  his  property,  etc.; 
means,  in  order  that,  etc.,  so  that,  etc.,  he  pays,  etc.  Does 
the  constitution  mean  all  the  property,  or  all  of  that  kind  of  pro- 
perty, etc?  The  power  of  taxing  applies  to  the  thing,  not  person. 
The  legislature  borrows  money,  which  is  an  executive  act,  more 
than  valuing  the  land. 

No  law  is  declared  unconstitutional  because  it  has  violated  the 
principle  of  the  division  of  power  between  the  departments  of  the 
government.  The  case  of  Dorman  v.  Lane,  is  referred  to  as  con- 
tradictory of  this  assertion. 

The  legislature  passes  the  law  to  borrow  money;  this  is  a  legis- 
lative act.  They  appoint  one  to  execute  the  act  by  borrowing  it; 
this  is  an  lexecutive  act.  This  is  analogous  to  the  law  for  valuing 
the  land,  by  the  owner  or  some  other  person.  In  Georgia  and 
Alabama,  the  legislature  values  the  land  as  ours  have  done,  and  it 
is  so  also  in  other  States.     The  assessor  derives  "^^is  power  from  the 
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legislature,  and  it  could  do  all  he  is  authorized  to  "do  but  for  the 
inconvenience.     The  act  is  not  a  judicial  one. 

Thirdly,  it  is  contended  that  the  law  is  unconstitutional  because 
it  discriminates  as  to  the  kind  of  property  to  be  taxed.  It  is  said 
that  all  property  should  be  taxed,  and  taxed  alike.  If  all  property 
is  to  be  taxed,  none  could  be  exempted,  either  literary  or  religious. 
This  question  has  been  decided,  and  should  not  be  disturbed  for 
theoretical  reasons.  Property,  to  a  great  amount,  has  changed 
hands  upon  the  faith  of  this  decision.  If  the  court  has  been  re- 
organized, it  is  no  reason  why  the  decision  should  be  changed. 
Contemporaneous,  and  all  other  constructions  by  courts,  legisla- 
ture, executive,  etc.,  have  been  in  its  favor.  To  reverse  the  former 
decision  would  deliver  over  this  subject  to  interminable  doubt, 
and  inextricable  confusion.  As  to  contemporaneous  construction 
on  a  question  of  construction  like  the  present,  the  consequences  are 
to  be  looked  to  by  the  court. 

The  law  has  been  re-affirmed  by  the  legislature  since  the  decis- 
ion of  its  constitutionality  by  the  Supreme  court.  It  is  a  question 
depending  upon  the  construction  of  a  single  section,  almost  a 
single  sentence,  and  not  involving  a  question  of  injustice,  wrong 
or  fraud. 

S.  T.  Logan,  for  the  appellees:  The  substance  of  the  [*  491] 
argument  seems  to  be  that  if  the  court  can  in  any  way  de- 
stroy tax  titles,  it  should  do  so.  Now,  whatever  may  be  the  na- 
ture of  the  contest  about  tax  titles  in  other  States  and  counties,  in 
this  State  it  is  a  mere  contest  between  speculators;  speculators  in 
tax  titles  on  one  side,  and  speculators  in  tax  titles  on  the  other. 
While  the  courts  have  laid  down  for  principle  that  proceedings  for 
the  sale  of  lands  for  taxes  should  be  narrowly  watched  and  con- 
ducted with  great  strictness,  it  should  be  remembered  that  these 
very  decisions  have  contributed  to  decrease  the  amount  for  which 
lands  would  sell  for  taxes.  There  seems  to  have  been  a  contest  be- 
tween the  courts  and  the  legislature,  as  to  the  validity  of  tax  titles. 

The  first  objection  made  is,  that  the  deed  is  made  by  the  auditor 
to  an  assignee.  This  objection  does  not  come  within  the  rules 
that,  proceedings  for  the  sale  of  lands  for  taxes,  must  be  strictly 
construed,  for  the  reason  that  it  can  make  no  difference  to  the 
owner,  whether  the  deed  is  made  to  the  original  purchaser  or  his 
assignee. 

The  auditor's  deed,  except  between  the  original  purchaser  and 
the  assignee,  ought  to  be  priina  facie  evidence  of  the  assignment 
of  the  original  certificate,  and  of  title  in  the  assignee. 

The  case  in  4  Blackf.  does  not  appear  to  have  been  regarded,  and 
no  reasons  are  given  for  its  decision. 
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[Bkowning  reads  §  2,  25,  act  of  1829,  recognizing  the  authority 
of  the  auditor  to  make  deed  to  assignee.] 

AVlien  we  adopt  a  statute  of  another  State,  we  adopt  the  con- 
struction which  has  been  given  to  it  in  that  State.  Will  not  the 
principle  hold  good  when  applied  to  the  constitution? 

Was  the  theory  of  the  division  of  the  powers  of  our  government 
into  three  departments  original  with  us?  No,  it  is  as  old  as  magna 
charta.  Hundreds  of  years  ago,  it  was  proclaimed  at  Runnymede. 
The  meaning  of  these  words  had  been  settled  for  forty  years  in  the 
constitutions  of  the  U.  S.  and  several  other  States. 

The  proceedings  in  Indiana,  Tennessee,  Ohio,  etc.,  are  not  con- 
temporaneous expositions  of  the  statute, 
r*  492]       Maginn  seems  to  have  relation  to  a  disseizin  of  lands. 
Under  our  constitution, personal  property  is  as  much  pro- 
tected as  lands. 

Mr.  Webster's  argument  in  the  Dartmouth  college  case,  is  based 
not  upon  the  meaning  of  the  words  "  law  of  the  land,"  but,  etc. 

Any  act  is  done  by  the  law  of  the  land,  which  is  authorized  by 
the  laws. 

J.  BuTTEEFiELD  concludcd  the  argument  for  the  appellant:  1. 
The  question  as  to  the  quantity  and  mode  of  proof,  I  will  consider. 

The  hrst  act  in  1827  has  received  a  construction  in  the  case  of 
Garrett  v.  Wiffo-ins,  before  cited.  It  is  contended  that  the  act  of 
1829  makes  the  auditor's  deed,  2^^^  se,  evidence  of  the  prerequisites 
of  the  act  having  been  performed.  This  we  deny,  and  are  sup- 
ported by  the  decision  of  the  court  of  Indiana  under  a  statute  simi- 
lar to  our  own.     4  Blackf.  70,  258,  494. 

The  law  says  the  deed  is  conclusive  evidence  "  of  the  regularity 
of  the  sale."  The  Ohio  law  makes  the  deed  "^r^'mft  facie  evi- 
dence of  the  legality  of  the  sale,"  and  that  the  deed  shall  vest  a 
perfect  title,  when  made  in  pursuance  of  this  law. 

The  law  does  not  dispense  with  proof  of  adv^ertiseraent  of  the 
land,  because  advertisements  are  not  required  to  be  preserved  by 
the  auditor,  but  are  to  be  preserved  in  the  clerk's  office  so  that  the 
purchaser  may  produce  it.  The  New  York  act  makes  insolvent 
debtors'  discharge  conclusive  evidence  of  its  contents,  yet  proof 
aliunde  is  required  of  the  prior  acts. 

Nothing  is  to  be  presumed  in  favor  of  an  inferior  jurisdiction ; 
that  is,  the  auditor  must  prove  his  authority  to  make  the  deed. 
The  legislature  can  not  chano:e  the  rule  of  evidence  as  contended 
for.  The  words  "  legality,"  or  "  regularity,"  do  not  dispense  with 
proof,  etc.,  as  has  been  decided  in  Ohio  and  Indiana. 

The  law  is  unconstitutional  because  the  tax  is  not  an  ad  val- 
orem tax,  but  a  specilic  tax.     The  land  of  the  first  quality 
r*  493]  is  valued  at  four  dollars  an  acre,  and  taxed  at  two  cents  an 
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acre,  and  it  is  a  specific  tax.     The  term  "  valued"  added 
to  the  class  means  nothing;   it  is  intended  as  an  evasion,  a  fraud 
upon  the  constitution.     The  lands  are  not  valued,  nor  are  they  of 
equal  value,  and  jet  congress  valued  all  alike, 

11. •  If  the  tax  is  an  ad  valorem  tax,  then  the  law  is  unconstitu- 
tional, because  the  land  is  valued  by  the  legislature,  which  is  a  ju- 
dicial act,  or,  for  our  purpose  it  is  sufficient  that  it  is  not  a  legislative 
act,  and,  consequently,  is  a  violation  of  the  principle  of  the  divis- 
ion of  the  powers  of  the  government.  An  assessor  could  not  have 
valued  land  among  the  savages  at  $640.  Government  valued  it  as 
others.  An  assessor  would  hardly  have  undertaken  this  valuation 
for  the  price  of  the  land.  The  intervention  of  the  county  commis- 
sioners' court  was  necessary  to  ascertain  the  value. 

Young,  J.*  This  was  an  action  of  ejectment,  commenced  by 
Eobert  Schuyler,  Russell  H.  Nevins,  William  Couch,  Abijah  Fish- 
er and  David  Lee,  the  plaintiffs  below,  at  the  February  special 
term  of  the  Adams  circuit  court,  1842,  against  Lewis  Ilhinehart, 
the  defendant  below,  to  recover  possession  of  the  south  east  quar- 
ter of  section  thirty -one  (31),  in  township  one  (1)  north,  of  rano-e 
seven  (7)  west,  of  the  fourth  principal  meridian,  in  Adams  county, 
containing  one  hundred  and  sixty  acres.  .  The  defendant  pleaded 
"not  guilty"  at  the  same  term;  a  trial  w^as  had  by  a  jury  at  the 
September  term  following,  a  verdict  returned  for  the  plaintiffs,  and 
a  motion  entered  by  the  defendant  for  a  new  trial. 

Before  the  decision  of  the  court  upon  this  motion,  the  parties 
entered  into  the  following  agreement,  which  was  made  a  part  of 
the  record,  to  wit: 

"  Whereas  on  the  trial  of  this  cause,  the  plaintiffs  offered  in 
evidence  a  deed  from  the  auditor  of  public  accounts  to 
Stephen  B.  Munn,  dated  in  tlie  year  1833,  which  is  as  fol-  P  494] 
lows:  'The  auditor  of  public  accounts  of  the  State  of  Illi- 
nois, to  all  who  shall  see  these  presents,  greeting:  Know  ye,  that 
whereas  I  did  on  the  eighth  day  of  January,  A.  D.  1831,  at  the 
town  of  Vandalia,  in  conformity  with  all  the  requisitions  of  the 
several  acts  in  such  cases  made  and  provided,  expose  to  public  sale 
a  certain  tract  of  land,  being  the  south  east  quarter  of  section 
thirty-one  (31)  in  township  one  (1)  north,  of  range  seven  (7)  west 
of  the  fourth  principal  meridian,  for  the  sum  of  one  dollar  and 
eighty-two  cents,  being  the  amount  of  tax  for  the  year  1830,  with 
the  interest  and  costs  chargeable  on  the  said  tract  of  land:  and 
whereas  at  the  time  and  place  aforesaid,  Stephen  B.  Munn  ofi'ered 

*  .Justices  Purple  and  Koerner  were  not  on  the  bench  when  this  cause  wag 
argued  and  decided.  Judgment  was  entered  at  the  December  term,  1843,  but 
the  opinion  of  the  court  was  not  delivered  until  the  present  term. 
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to  pay  the  aforesaid  sum  of  money  for  the  whole  of  the  said  tract 
of  laud,  which  was  the  least  quantity  bid  for:  and  the  said  Stephen 
E.  Munn  has  paid  the  sum  of  one  dollar  and  eighty-two  cents  in- 
to the  treasury  of  the  State:  I  have  granted,  bargained  and  sold, 
and  by  these  presents,  as  auditor  of  the  aforesaid  State,  do  .grant, 
bargain,  and  sell,  the  whole  of  the  south  east  quarter  of  section 
thirty-one  (31),  in  township  one  (1)  north,  in  range  seven  (7)  west 
of  the  fourth  principal  meridian,  to  Stephen  B.  Munn,  his  heirs 
and  assigns,  to  have  and  to  hold  the  said  tract  of  land  to  the  said 
Stephen  B.  Munn  and  his  heirs  forever,  subject,  however,  to  all 
the  rights  of  redemption  provided  by  law.  In  testimony  of  which, 
the  said  auditor  has  hereunto  subscribed  his  name  and  affixed  his 
seal  this  8th  day  of  November,  1833. 

James  T.  B.  Stapp,  Auditor,     [seal.]' 

without  any  other  evidence  to  support  said  deed,  and  deduced  from 
said  Munn  a  regular  chain  of  title  to  the  land  described  in  the 
plaintiffs'  declaration;  and  which  deed  of  the  auditor  was,  by  con- 
sent of  the  defendant,  permitted  to  be  read  in  evidence  to  the  jury, 
but  subject  to  all  legal  exceptions.  It  was  then  agreed  that  the 
jury  should  find  a  verdict  for  the  plaintiffs,  subject  to  the  opinion 
of  the  court  on  the  legality  and  sufficiency  of  said  evidence,  and 
that  the  said  defendant  should  have  leave  to  move  to  set  aside  said 

verdict,  and  that  upon  the  hearing  of  the  said  motion,  the 
[*  495]  said  defendant  should  be  allowed  to  take  all  exceptions  to 

said  evidence,  that  he  might  have  done  on  the  trial  of  said 
cause;  and  if  the  court  should  be  of  opinion,  that  the  said  evidence 
entitled  the  plaintiff  to  a  recovery  of  the  land,  and  should  also  be 
of  opinion  that  a  peaceable  possession  by  residing  thereon  under 
a  connected  title  derived  from  the  United  States,  without  notice 
of  adverse  title,  for  seven  years  next  preceding  the  commencement 
of  said  suit,  would  be  a  bar  to  such  recovery,  then  the  defendant 
is  to  be  permitted  to  prove  such  title  and  possession;  but  if  the 
court  should  be  of  opinion  that  the  plaintiff  is  entitled  to  recover 
notwithstanding  such  title  and  possession,  then  judgment  is  to  be 
rendered  in  favor  of  the  plaintiffs  on  said  verdict;  but  if  the  court 
should  be  of  opinion  that  the  plaintiffs'  said  evidence  does  not 
entitle  them  to  a  recovery  of  the  premises,  then  the  said  verdict  is 
to  be  set  aside,  and  judgment  entered  for  the  defendant.  In  case 
of  judgment  either  for  the  plaintiffs  or  defendant,  each  party  is  to 
have  the  right  of  appeal,  writ  of  error,  new  trial,  etc.,  in  the  same 
manner  as  if  the  judgment  had  been  entered  upon  verdict  as  in 
cases  of  ordinary  trial.  And  should  the  judgment  be  against  the 
defendant,  he  is  to  be  allowed  in  the  same  manner  to  proceed  to 

392 


1845.]  KuiNEHAET  V.  ScHUYLEE  ct  al.  496 

Opinion  of  the  Court. 

have  the  value  of  his  improvements  assessed  under  the  provisions 
of  an  act  commonly  called  the  occupying  claimant  law. 

Williams  &  Johnston,  for  defendant. 

Brovrning  &  Bushnell,  for  plaintiffs." 

The  motion  for  a  new  trial  on  this  statement  of  facts  as  sub- 
mitted by  the  agreement,  was  argued  and  overruled  at  the  Sep- 
tember term,  1843,  and  a  judgment  of  eviction  rendered  against 
the  defendant,  as  also  for  nominal  damages  and  costs.  From  this 
judgment,  the  defendant,  Rhinehart,  has  prosecuted  an  appeal  to 
this  court. 

The  counsel  for  the  plaintiff  in  error  submitted  for  the  consid- 
eration of  this  court,  upon  their  assignment  of  errors,  the  follow- 
ing, as  causes  for  the  reversal  of  the  judgment  in  the  circuit  court, 
to  wit: 

1.  The  revenue  laws  of  the  State,  under  wdiich  the  land  in  ques- 
tion was  assessed  and  sold  for  taxes,  are  unconstitutional  and  void. 

2.  The  auditor's  deed  was  erroneously  admitted  in  evi- 
dence, without  proof  of  its  execution;  or  tliat  it  had  been  [*  496] 
duly  acknowledged,  and  certified  by  the  officer  taking  the 
acknowledgment;  and  without  any  testimony  that  the  prerequisites 
of  the  law,  in  advertising,  etc.,  previous  to  the  making  of  the  deed, 
had  been  complied  Math  by  the  auditor;  and 

3.  The  court  erred  in  deciding  that  the  possession  of  the  plain- 
tiff in  error,  for  seven  years  next  preceding  the  commencement  of 
the  suit  in  the  court  below,  under  a  connected  claim  of  title  de- 
rived from  tlie  United  States,  without  notice  of  an  adverse  title, 
did  not  operate  as  a  limitation  in  bar  of  the  right  of  the  plaintiff 
below,  to  a  recovery,  according  to  the  provisions  of  the  act  of  the 
17th  of  January,  1835. 

It  is  but  justice  to  the  counsel,  who  argued  this  cause  during 
the  protracted  discussion  it  underwent  at  the  hearing  in  this  court, 
to  say,  in  the  outset  of  the  opinion,  that  I  am  instructed  by  a 
majority  of  my  brother  justices  to  deliver,  that  it  was,  on  both 
sides,  argued  with  distinguished  and  unusual  ability;  and  that  a 
fund  of  learning,  depth  of  thought,  and  research,  and  an  amount 
of  ingenuity  and  talents  were  brought  to  bear  upon  the  different 
points  in  controversy,  which  are  but  seldom  displayed  in  our  courts 
of  justice;  and  well  entitle  the  gentlemen  concerned,  without  dis- 
tinction, to  a  prominent  station  among  the  members  of  the  pro- 
fession, without  disparagement  to  others,  who,  under  the  like  cir- 
cumstances, would,  doubtless,  have  acquitted  themselves  with 
credit  and  ability. 

This  cause  throughout,  has  been  treated  as  it  deserves  to  be,  on 
all  sides,  as  one  of  very  great  importance;  not  on  account  of  the 
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value  of  the  property  involved  in  the  result  of  the  present  con- 
troversy, but  of  settling  principles  of  the  Urst  magnitude,  which, 
in  their  effects  as  precedents,  are  to  control  and  determine  the  rel- 
ative rights  of  numerous  individuals,  to  a  very  large  class  of  some 
of  the  most  valuable  property  in  the  country.  The  most  solemn 
acts  of  the  legislature,  long  acquiesced  in,  have  been  denounced 
as  unconstitutional.  Titles  to  valuable  estates,  acquired 
P  4971  under  them,  are  questioned;  and  the  whole  tax  laws  of  the 
State,  from  the  very  commencement  of  its  government 
down  to  the  year  1829,  are  declared  to  have  been  passed  without 
authority,  and  against  the  express  provisions  of  the  constitution. 
The  various  questions  presented  on  the  several  points  as  submitted 
by  the  assignment  of  errors,  and  the  numerous  authorities  which 
were  cited  for  and  against  the  several  positions  occupied  bj-  the 
opposing  counselin  the  course  of  the  protracted  argument  which 
was  had  on  the  occasion,  have  been  to  a  great  extent  examined  and 
considered,  and  such  conclusions  deduced  from  the  facts  and  law 
exhibited  at  the  hearing,  as  seemed,  to  the  majority  of  the  court, 
to  be  warranted  I)y  a  fair  and  proper  construction  of  the  constitu- 
tion, and  laws  referred  to,  and  as  best  calculated  to  promote  the 
ends  of  public,  as  well  as  priyate  justice. 

The  land  in  dispute  was  sold  by  the  auditor  of  public  accounts, 
on  the  8th  day  of  January,  1831,  under  the  several  provisions  of 
the  acts  of  1823,  1825,  1826,  and  1829,  relative  to  the  "  levying 
and  collecting  a  tax  on  land  and  other  property,"  for  the  taxes,  in- 
terest, and  costs  due  for  the  year  1830,  and  a  deed  made  to  the 
purchaser  by  the  auditor,  on  the  8th  day  of  November,  1833. 

The  act  of  February  18,  1823,  declares,  that  all  lands  lying 
within  the  State,  and  claimed  by  individuals,  whether  by  deed,  en- 
try, bond  for  conveyance,  patent,  grant  or  otherwise,  except  such 
lands  as  have  been  exempted  from  taxation  by  the  compact  with 
the  United  States  and  this  State,  shall,  for  the  purposes  oit' taxation, 
be  divided  into  three  classes;  lands  of  the  first  quality  to  compose 
the  first  class;  lands  of  the  second  quality,  the  second  class;  and  of 
the  third  quality,  the  third  class.  The  lands,  when  thus  classed, 
shall  be  valued  according  to  quality,  as  follows:  lands  of  the  first 
at  four  dollars  per  acre;  lands  of  the  second  class  at  three  dollars 
per  acre;  and  lands  of  the  third  class  at  two  dollars  per  acre;  and  a 
tax  of  one  half  per  centum  per  annum  \vas  laid  upon  all  such  lands 
according  to  classification  and  value;  with  a  lien  in  favor  of  the 
State  to  secure  its  payment  from  year  to  year,  which  was 
r*  498]  not  to  be  defeated  by  any  sale,  transfer  or  conveyance  of 
the  land  whatever.  So,  the  annual  tax  upon  a  quarter  sec- 
tion of  land  of  one  hundred  and  sixty  acres  would  be  three  dollars 
and  twenty  cents  on  the  first  class ;  two  dollars  and  forty  cents  on 
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the  second  class;  and  one  dollar  and  sixty  cents  on  the  third 
class.  The  whole  of  the  non-resident  land  tax,  and  one  thii-d  of 
the  resident  land  tax,  derived  from  lands  lying  in  the  counties  in 
which  the  owners  resided,  and  two  thirds  of  the  tax  on  lands  lying 
in  counties  in  which  the  owners  did  not  reside,  was  declared  to  be 
a  State  tax,  and  directed  to  be  paid  into  the  State  treasury;  and 
the  remaining  two  thirds  of  the  resident  land  tax  arising  from 
lands  in  the  counties  in  which  the  owners  resided,  and  one  third  of 
that  derived  from  lands  situated  in  counties  in  which  they  did  not 
reside,  was,  together  with  the  taxes  to  be  derived  from  assessment 
on  town  lots,  and  personal  property,  declared  to  be  a  county  tax, 
and  directed  to  be  paid  into  the  county  treasuries  respectively; 
with  the  exception  that  the  wdiole  of  the  resident  land  tax  of  per- 
sons residing  in  the  counties  situated  within  the  military  bounty 
land  district,  was  required  to  be  paid  into  the  State  treasury;  for 
which  an  equivalent  was  given  to  such  counties,  by  appropriations . 
from  the  State  treasury,  according  to  the  population,  circum- 
stances, and  condition  of  each  county  respectively.  '  JSTon-residents 
were  required  to  enter  their  lands  for  taxation  with  the  auditor  of 
public  accounts,  at  the  seat  of  government,  annually  on  or  before 
the  first  day  of  October,  by  presenting  a  written  list  and  descrip- 
tion of  the  same,  verified  by  affidavit,  with  a  statement  of  the  qual- 
ity and  class,  to  which  each  tract  belonged,  and  the  county  in  wdiicli 
it  was  located.  The  lands  were  then  entered  upon  the  tax  books 
of  the  auditor,  according  to  the  classification  made  by  the  owner, 
and  taxes  assessed  thereon  according  to  quality  and  value.  The 
taxes  thus  assessed,  were  required  to  be  paid  into  the  State  treas- 
ury annually  on  or  before  the  first  day  of  October.  Residents 
were  required  to  list  their  lands  and  other  property  for  taxation, 
with  the  county  treasurers  annually,  between  the  first  days  of 
April  and  June,  and  to  pay  the  same  to  the  sheriff  of  the 
proper  county,  at  any  time  on  demand,  after  the  tenth  day  [*  499j 
of  August.  In  default  of  payment  by  non-resident  pro- 
prietors, a  sale  of  their  lands  upon  which  the  taxes,  interests  and 
costs  had  not  been  paid,  was  required  to  be  made  by  the  auditor, 
in  the  month  of  December,  1823,  in  the  month  of  January,  1825, 
and  every  two  years  thereafter;  at  which  times  it  became  the  duty 
of  the  auditor  to  make  out  a  transcript  from  his  books,  of  all  such 
delinquencies,  in  which  he  was  required  to  charge  the  unpaid 
taxes  witli  interest,  at  the  rate  of  six  per  cent,  per  annum  nntil 
])aid,  with  all  costs  that  might  accrue  thereon, and  to  give  a  general 
notice  of  the  sale,  by  causing  the  same  to  be  advertised  in  the 
newspaper  printed  at  the  seat  of  government,  or  in  such  papers  as 
he  might  deem  most  expedient,  for  three  weeks ;  the  last  of  which 
publications  to  be  at  least  two  months  before  the  day  of  sale.     The 
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auditor  was  then  required  to  sell  on  the  day  mentioned  in  the  ad- 
vertisement, the  whole,  or  so  much  of  each  tract  of  land  so  adver- 
tised, as  would  pay  the  tax,  interest  and  costs  due  and  unpaid 
thereon;  the  sale  to  be  made  at  the  door  of  the  State  house,  in 
Vandalia,  by  the  auditor,  and  to  be  continued  from  day  to  day,  if 
necessary.  The  auditor  was  then  required  to  certify  to  the  State 
treasurer,  the  amount  of  such  sales,  and  the  purchasers  directed 
to  pay  the  several  amounts  bid  by  them  respectively,  into  the 
State  treasury,  and  upon  the  production  of  the  treasurer's  receipt 
.for  the  purchase  money,  it  was  made  the  further  duty  of  the  audi- 
tor to  give  a  deed  to  each  purchaser  for  the  land  bid  off  by  him, 
which  transferred  and  vested  the  title  in  the  purchaser  completely 
and  perfectly,  unless  the  land  was  subsequently  redeemed  by  the 
owner  within  one  year  from  the  day  of  sale,  by  a  payment  into  the 
State  treasury  for  the  use  of  the  purchaser,  the  price  for  which  the 
same  was  sold,  with  one  hundred  per  cent,  thereon,  and  all  subse- 
quent taxes  paid  by  the  purchaser  before  the  redemption,  with  six 
per  cent,  thereon;  with  a  proviso  in  favor  of  minors,  who  were  au- 
thorized to  redeem  within  one  year  after  the  youngest  heir  should 
become  of  lawful  age.  In  default  of  the  payment  of  taxes  on  lands 
and  other  property  by  resident  proprietors,  the  lands  and  other 
property  were  directed  to  be  sold  by  the  sheriff  of  the 
[*  500]  proper  county,  on  giving  ten  days'  notice  of  the  sale  by 
advertisements  in  three  of  the  most  public  places  in  the 
county.  All  sales  of  land,  when  thus  made  by  the  auditor  or  sher- 
iff, were  declared  to  be  good  and  valid,  in  whose  name  soever  the 
lands  or  claim  thereto,  were  listed,  entered  or  sold,  unless  the  per- 
sons contesting  the  validity  of  the  sale,  could  show  that  the  taxes 
had  actually  been  paid  thereon,  or  that  the  property  sold  was  not 
legally  subject  to  taxation,  which,  the  act  declares,  "  shall  be  the 
first  things  required  of  any  one  attempting  to  set  aside  the  sale." 

By  the  second  and  third  sections  of  the  act  of  January  14, 1825, 
the  time  for  redemption  was  extended  to  two  years,  upon  the  own- 
er's paying  into  the  State  treasury  for  the  use  of  the  purchaser, 
upon  the  auditor's  certificate,  the  amount  of  taxes  and  costs,  for 
which  the  land  may  have  been  sold,  and  one  hundred  per  cent, 
thereon.  So  much  of  the  eighth  section  of  the  act  of  February  18, 
1823,  as  limited  the  time  of  redemption  to  one  year,  was  thereby 
repealed. 

By  the  second  section  of  the  act  of  January  17,  1825,  which  is 
amendatory  of  the  act  of  February  18,  1823,  it  is  made  the  duty 
of  the  auditor  of  public  accounts,  on  or  before  the  first  day  of 
June  annually,  to  furnish  the  clerk  of  the  county  commissioners' 
court  of  each  county  in  the  State,  with  a  tax  book  containing  a 
full  and  comj)lete  descriptive  list  of  all  the  lands  made  taxable  by 
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law  in  such  county,  whether  the  same  shall  be  the  property  of  res- 
idents or  non-residents;  which  tax  books  shall  be,  by  such  clerks, 
after  making  and  retaining  copies  of  the  same  for  their  own  use, 
delivered  to  the  assessors  of  the  several  counties  within  hfteen  days 
after  their  receipt  from  the  auditor,  together  with  separate  tax 
books  containing  a  list  and  description  of  such  other  property  as 
may  be  made  taxable  for  county  purposes,  with  the  exception,  that 
the  alteration  thus  made  in  the  former  law  should  not  be  construed 
to  change  the  laws  then  existing  in  relation  to  the  counties  located 
within  the  military  bounty  land  district.  It  was  made  the  duty 
of  the  assessors  by  the  third  section,  to  call  upon  the  inhabitants 
of  their  respective  counties,  on  or  before  the  lirst  Monday 
in  August  annually  for  a  list  of  their  personal  property,  [*  501] 
made  taxable  by  law  for  county  purposes,  and  the  class  to 
which  their  lands  in  the  county  respectively  belonged,  as  exhibited 
in  the  tax  book  furnished  by  the  auditor;  also  a  list  of  their  lands 
lying  out  of  the  county,  with  its  proper  rate  or  class,  which  last 
list  of  lands  lying  out  of  the  county,  the  assessors  were  required 
to  copy  into  the  tax  books  transmitted  by  the  auditor.  It  was 
made  the  duty  of  the  assessors,  by  the  fourth  section,  in  cases  of 
neglect  by  resident  proprietors  to  list  their  lands,  to  classify  and 
value  the  same  from  the  best  information  they  could  procure;  and 
to  charge  such  delinquents  with  a  double  tax.  The  assessors  Vv^ere 
required  by  the  fifth  section,  upon  the  completion  of  their  tax 
books,  to  deliver  them  over  to  the  clerks  of  the  county  commis- 
sioners' court  respectively,  on  or  before  the  first  Monday  in  Au- 
gust annually;  and  the  clerks  were  required  within  twenty  days 
thereafter  to  deliver  copies  of  such  tax  books  to  the  sherift's  of  the 
several  counties  in  the  State,  who  were  directed  to  give  ten  days' 
notice  by  advertisement,  that  they  would  attend  at  the  usual  places 
of  holding  militia  company  musters,  on  the  several  days  mentioned 
in  such  advertisements,  to  receive  the  taxes  due  and  unpaid  ac- 
cording to  the  tax  books  furnished  them  by  the  clerks  of  the 
county  commissioners'  courts,  from  the  persons  chargeable  there- 
with. Upon  neglect  or  refusal  to  pay  such  taxes  at  the  times  re- 
quired, and  for  the  ten  succeeding  days  afterwards,  it  was  made 
the  duty  of  the  sheriffs  in  the  several  counties  to  proceed  to  sell 
the  property  of  such  delinquents,  as  required  by  the  thirteenth 
section  of  the  act  of  February  18,  1823;  except,  that  they  were 
in  no  case  allowed  to  sell  any  real  estate  for  the  taxes  due  thereon. 
By  the  sixth  section  of  the  act,  non-residents  were  permitted  to 
pay  their  taxes  to  the  sherifl's  of  the  proper  counties,  on  any  lands 
situated  in  such  counties;  and  described  in  the  tax  books  furnished 
by  the  auditor  as  above  mentioned.  By  the  eighth  section  of  the 
act,  the  sheriffs  were  respectively  required  to  transmit  to  the  au- 
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ditor  on  or  before  the  first  of  January  annually,  the  original  tax 
books  furnished  by  him,  and  to  make  settlements  by  said 
[*  502]  books;  and  the  auditor  was  thereupon  required  to  adver- 
tise and  sell  all  delinquent  resident  lands,  upon  which 
taxes  had  not  been  paid,  in  the  same  manner  as  the  property  of 
non-resident  proprietors.  By  the  eighteenth  section  it  was  pro- 
vided, that  the  sale  of  the  lands  lying  in  the  military  bounty  tract, 
northwest  of  the  Illinois  river,  on  which  the  taxes  were  not  paid, 
should  take  place  in  the  month  of  January,  1826,  and  every  two 
years  thereafter;  and  a  sale  of  all  the  lands  lying  in  the  other  parts  of 
the  State,  upon  which  the  taxes  should  not  be  pajd,  in  the  month 
of  January,  1827,  and  every  two  years  thereaiter;  and  that,  in  all 
future  sales  of  lands  for  taxes,  the  auditor  should  establish  such 
regulations  as  he  might  deem  necessary  to  designate  in  what  part 
of  the  tract  so  offered  for  sale,  the  portion  of  land  so  purchased 
should  be  located,  except  that  such  designation  was  not  required 
to  be  made,  when  an  nndivided  portion  of  a  tract  only  should  be  sold. 
By  the  eighth  section  of  the  act  of  January  28,  1826,  which  was 
amendatory  of  the  acts  of  February  18,  1823,  and  January  17, 
1825,  non-residents  were  requii'ed  to  list  their  lands,  and  to  pay 
the  taxes  thereon,  on  or  before  the  first  day  of  August  annually; 
and  in  case  of  delinquency,  it  was  made  the  duty  of  the  auditor  to 
proceed  to  advertise  and  sell  the  same,  on  the  first  Monday  in 
January  annually,  agreeably  to  the  provisions  of  the  acts  of  Feb- 
ruary 18,  1823,  and  January  17,  1825. 

By  the  first  section  of  the  act  of  January  19,  1829,  residents 
were  allowed  to  list  such  of  their  lands  as  were  not  situated  in  the 
counties  of  their  residence,  either  in  their  counties  at  home,  or 
with  the  auditor  at  the  seat  of  government.  If  listed  in  the  county, 
they  were  required  to  pay  the  taxes  to  the  sheriff;  but  if  with  the 
auditor,  the  payment  was  to  be  made  into  the  State  treasuiw.  By 
the  second  section,  the  sheriffs  were  required  on  or  before  the  first 
Monday  in  March  annually,  to  pay  into  the  county  treasuries  re- 
spectively, the  whole  amount,  of  the  taxes  collected  by  them,  on 
j^roperty  taxed  by  order  of  the  county  commissioners'  courts  for 
county  purposes;  and  in  all  the  counties  except  those  in 
[*  503J  the  military  bounty  tract,  the  whole  amount  of  the  taxes 
collected  on  lands  lying  within  their  respective  counties; 
and  also,  by  the  first  Monday  in  March  annually,  to  pay  into  the 
State  treasury  all  the  taxes  arising  from  the  lands  in  the  military 
bounty  tract,  as  well  as  the  taxes  collected  on  lands  lying  without 
the  limits  of  their  respective  counties.  By  the  third  section,  the 
clerks  of  the  county  commissioners'  courts  were  required,  on  or  be- 
fore the  fifteenth  of  July  annually,  to  transmit  to  the  auditor  by 
mail,  a  transcript  of  all  the  lands  listed  for  taxation  in  their  re- 
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spective  counties;  and  all  lands,  when  not  listed  in  such  counties, 
Avere  directed  to  be  sold  by  the  auditor  as  non-resident  lands.  By 
the  sixth  section,  the  sheriffs  were  prohibited  from  selling  lands 
not  lying  within  their  counties;  and  upon  the  non-payment  of  the 
taxes  upon  such  delinquent  lands,  the  sherifts  were  required  to  cer- 
tify the  facts  to  the  auditor,  who  was  thereupon  directed  to  credit 
the  sheriffs  for  the  amount  of  such  delinquencies,  and  to.  proceed 
to  sell  such  lands,  as  though  they  were  the  lands  of  non-resident 
delinquents.  By  the  ninth  section  it  was  provided,  that  the  audi- 
tors should  be  permitted  in  describing  the  lands  advertised  for  sale 
for  taxes,  to  use  letters  and  figures  in  denoting  ranges,  townsliips, 
sections,  quarter  sections,  and  parts  thereof,  and  the  years  for 
which  the  taxes  might  be  due.  The  auditor  was  also  directed  by 
this  section  to  cause  the  transcript  of  the  lands  intended  to  be  sold 
for  the  non-payment  of  taxes,  to  be  published  once  in  somenewspaper 
printed  in  the  State,  at  least  seventy-five  days  before  the  day  of  sale ; 
and  it  was  made  theduty  of  the  printer  to  deposit  one  copy  of  the  list 
so  published  with  the  auditor  of  public  accounts,  one  copy  with  the 
State  taeasurer,  one  copy  with  the  secretary  of  State,  and  to  transmit 
one  copy  to  each  of  the  clerks  of  the  county  commissioners'  courts  of 
theseveral  counties  in  the  State;  and  it  was  thereupon  made  the  duty 
of  each  of  these  officers,  upon  the  receipt  of  such  copies,  to  file  and 
preserve  the  same  as  records  in  their  several  offices  respectively. 
It  was  also  provided,  that  copies  taken  from  these  copies, 
when  thus  filed  as  of  record,  should  be  evidence  in  any  \^  504j 
court  of  justice  in  the  State.  It  was  also  declared,  that  it 
should  not  be  necessary  for  any  purchaser  of  land  at  such  sales  for 
taxes,  to  o})tain,  keep  or  produce,  any  advertisement  of  the  sale 
thereof;  but  his  deed  from  the  auditor  of  public  accounts  should 
be  evidence  of  the  legality  and  regularity  of  the  sale  imtil  the  con- 
trary should  be  proved.  No  exceptions  were  allowed  to  be  taken 
to  any  such  deed,  but  such  as  should  apply  to  the  real  merits  of  the 
case,  and  were  consistent  with  a  liberal  and  fair  interpretation  of 
the  intentions  of  the  legislature.  By  the  eleventh  section,  the 
sherifis  in  the  several  counties  were  required  to  give  thirty  days' 
notice  of  the  time  and  place  of  selling  lands  and  town  lots  for  taxes, 
by  written  or  printed  advertisements  put  up  in  three  of  the  most 
public  places  in  the  county,  containing  a  description  of  the  lands 
and  "lots  to  be  sold;  and  all  such  sales,  when  thus  made,  are  de- 
clared "  to  be  good  and  valid."  A  certificate  of  the  sale  was  re- 
quired to  be  given  to  the  purchaser,  and  if  the  lands  or  lots  were 
not  redeemed  within  two  years  from  the  day  of  sale,  the  sheriff  was 
required  to  execute  a  deed  to  the  purchaser,  and  acknowledge  the 
same  before  the  clerk  of  the  circuit  court;  and  the  sheriff's  deed 
when  thus  made  and  acknowledged   was  declared  to  "  vest  a  title 
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'n  fee  simple  in  the  purchaser,  and  to  be  evidence  that  the  duties 
iijquired  of  such  sheriif  had  been  performed,  until  the  contrary 
should  be  proved."  ^y  the  twelfth  section,  the  auditor  was  per- 
mitted to  issue  duplicate  deeds  to  purchasers,  upon  proper  affida- 
vits beiug  made,  where  the  originals  had  been  lost  or  mislaid;  pro- 
vided, a  notice  of  such  application  had  been  first  published  in  the 
newspaper  printed  at  the  seat  of  government  for  three  successive 
weeks  prior  to  such  application. 

This  statement  embraces  all  the  material  portions  of  the  revenue 
laws  of  the  State,  which  were  in  force  at  the  time  the  land  in  con- 
troversy was  sold  by  the  auditor,  January  8,  1831,  for  the  taxes 
due  for  the  year  1830,  and  which  are  necessar}'  to  be  considered  in 
determining  the  relative  rights  of  the  parties  to  the  present  action. 

It  is  now  gravely  iusisted,  and  this  court  is  called  upon  to 
[^  505]  decide,  and  not  without  much  plausibility  of  argument, 

that  these  laws  are  unconstitutional;  and  that  the  auditor's 
sales  of  lands  for  taxes  under  them  from  the  very  commencement 
of  the  State  government  in  1819,  when  the  first  revenue  act  was 
passed,  down  to  the  year  1831,  when  this  land  was  sold,  are  all 
void  and  without  authority,  and  transfer  no  title  to  the  purchasers. 
It  will  readily  be  perceived,  therefore,  that  this  question  involves 
considerations  of  no  ordinary  import. 

The  plaintiff  in  error,  by  his  counsel,  contends,  that  the  revenue 
law^s  under  which  this  land  was  sold,  are  unconstitutional  and  void 
for  the  following  reasons: 

1.  Because  the  mode  adopted  by  the  first  and  second  sections  of 
the  act  of  February  18,  1823,  for  the  classification  and  valuation 
of  the  lands  lying  within  the  State  for  the  purpose  of  taxation,  is 
opposed  to  the  twentieth  section  of  the  eighth  article  of  the  State 
constitution,  which  directs,  that  •'  the  mode  of  levying  a  tax  shall 
be  by  valuation,  so  that  every  person  shall  pay  a  tax  in  proportion 
to  the  value  of  the  property,  he  or  she  has  in  his  or  her  possession." 

2.  Because  the  tax  imposed  upon  land  is  a  specific,  and  not  an 
ad  valorem  tax;  and  that  in  adopting  such  a  mode  of  valuation  and 
assessment,  the  legislature  has  exercised  a  Judicial  and  not  a  legis- 
lative function;  and 

3.  Because  that  portion  of  the  law,  which  provides  for  a  sum- 
mary mode  of  selling  delinquent  lands  for  taxes,  is  opposed  to  the 
eighth  section  of  the  eighth  article  of  the  constitution,  which  de- 
clares, that  "  no  freeman  shall  be  imprisoned  or  disseized  of  his 
freehold,  liberties,  or  privileges,  or  outlawed  or  exiled,  or  in  any 
manner  deprived  of  his  life,  liberty  or  property,  but  by  the  judg- 
ment of  his  peers,  or  the  law  of  the  land." 

As  the  first  and  second  objections  to  the  constitutionality  of  the 
acts  of  the  legislature  now  in  question,  proceed  from  the  same 
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ground,  and  involve  the  same  principles  in  every  essential  particu- 
lar, I  will  proceed  to  consider  them  under  the  same  general  head, 
and  will  endeavor  to  show,  by  reason  and  authority,  that  the  con- 
struction of  the  constitution  assumed  to  be  the  true  one, 
and  contended  for  in  the  argument  by  the  counsel  for  the  [*  506] 
plaintiff  in  error,  is  not  only  at  variance  with  the  construc- 
tion, which  was  almost  universally  given  to  the  twentieth  section 
of  the  eighth  article,  at  the  time  of  the  adoption  of  that  instru- 
ment; but  that  it  would,  at  that  early  period  in  the  history  of  our 
State  government,  have  been  impracticable  in  its  effects,  and  wholly 
subversive  of  one  of  the  most  important  powers  of  the  State,  which 
lies  at  the  foundation,  and  is,  in  every  respect,  essential  to  the  very 
existence  of  the  government. 

That  the  State  should  possess  the  power  of  levying  taxes,  is  a 
proposition  too  plain  to  require  argument  or  illustration,  and  the 
whole  community  is  interested  in  retaining  it  undiminished.  Chief 
J  ustice  Marshall  says,  in  the  case  of  The  Providence  Bank  v.  Billings 
db  Pitman,  4  Peters,  561,  that  it  is  a  power  which  operates  upon 
all  persons  and  property  belonging  to  the  body  politic;  that  it  is 
granted  by  all  for  the  common  benefit  of  all,  and  that  all  are  alike 
interested  in  preserving  and  maintaining  it;  that  in  every  well 
regulated  community,  all  persons  should  contribute  equitably  alike, 
according  to  their  respective  circumstances,  toAvards  sustaining  the 
public  burdens,  whether  they  consist  in  paying  taxes  in  money, 
serving  on  juries,  working  on  roads,  or  by  the  performance  of 
militia  service;  and  that  the  just  proportion  of  each  person,  must, 
from  the  very  nature  and  organization  of  the  body  politic,  be  de- 
termined by  the  legislative  authority;  that  although  this  impoi'tant 
power  may  be  at  times  abused,  and  become  oppressive  in  the  hands 
of  ignorant,  corrupt,  or  tyrannical  representatives,  that  we  must 
still  rely  for  a  corrective,  upon  the  ultimate  justice  of  the  legisla- 
tive body,  whose  dependence  upon  the  constituent  power,  furnishes 
tlie'  only  constitutional  remedy,  and  security  against  unjust,  un- 
equal and  excessive  taxation,  as  well  as  against  unwise  and  oppressive 
legislation  upon  all  other  subjects  aifecting  the  interest  of  the  com- 
munity. The  power  of  taxation  attaches  to  the  land  itself,  and  the 
State  by  virtue  of  its  sovereignty,  has  a  perpetual  lien  upon  all 
taxable  lands  within  its  limits,  which  can  not  be  divested,  whatev- 
er changes  of  ownership  may  happen  by  conveyances  from 
one  individual  to  another.  It  is  a  paramount  lien  upon  [*  507] 
which  the  government  rests  for  its  existence  and  support; 
and  the  constitutional  means  to  enforce  it,  as  the  public  exigencies 
demand  their  exercise,  must  be  provided  in  some  practicable  and 
available  form,  or  the  government  itself  would  become  dissolved, 
for  the  want  of  this  indispensable  requisite  to  sustain  it. 
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Having  said  this  much  on  the  importance  of  the  taxing  power, 
and  the  means  to  enforce  its  exercise,  I  proceed  in  the  second  place 
to  demonstrate,  that  a  reasonable,  practical  and  convenient  construc- 
tion should  be  given  to  the  clause  in  question;  and  that  the  mode 
of  classilication  and  valuation,  adopted  by  the  legislature,  was  a 
just,  practical  and  convenient  mode,  and  approached  as  near  to  an 
equality  of  valuation  and  contribution,  as  was  attainable  under  the 
circumstances  and  difficulties  which  then  existed;  while  the  con- 
struction contended  for  by  the  counsel  for  the  plaintiff  in  error, 
would  have  rendered  the  constitution  in  that  respect  inoperative 
in  practice,  and  the  objects  intended  by  it  wholly  unattainable. 

In  the  case  of  Prigg  v.  The  C oinmonwealtli  of  Pennsylvania^ 
16  Peters,  612,  Mr.  justice  Story,  in  laying  down  the  rule  for  a 
proper  construction  of  the  constitution  of  the  United  States,  says, 
that  "if  by  one  mode  of  interpretation,  the  right  must  become 
shadowy  and  unsubstantial,  and  without  any  remedial  power  ade- 
quate to  the  end;  and  by  another  mode  it  will  retain  its  just  end, 
and  secure  its  manifest  purpose;  it  would  seem  upon  principles  of 
reasoning  absolutely  irresistible,  that  the  latter  ought  to  prevail. 
No  court  of  justice  can  be  authorized  so  to  construe  any  clause  of 
the  constitution  as  to  defeat  ioS  obvious  ends,  when  another  con- 
struction equally  accordant  with  the  sense  thereof,  will  enforce  and 
protect  them." 

In  the  case  of  McCulloch  v.  The  State  of  Maryland^  4  Peters' 
Cond.  R.  466,  the  same  court  not  only  admits  the  doctrine  to  be 
correct,  but  lays  it  down  as  a  rule  to  be  observed,  that  although 
the  legislature  is  limited  in  the  exercise  of  its  powers  by  the  con- 
stitution; still  it  is  supreme  within  its  appropriate  sphere 
[*  508]  of  action ;  and  if  the  end  of  its  action  be  legitimate,  all  the 
means  which  are  proper  and  necessary,  and  which  are 
plainly  adapted  to  the  accomplishment  of  the  end,  may  be  em- 
ployed to  carry  it  into  effect.  The  degree  of  necessity,  and  the  means 
to  be  employed,  is  a  question,  for  the  most  part  of  legislative  dis- 
cretion, and  not  of  judicial  cognizance. 

I  will  cite  no  other  authorities  to  prove  that  such  a  construction 
of  our  constitution,  under  the  circumstances  of  the  times,  was  both 
legitimate  and  necessary,  and  that  our  early  legislators,  with  the 
many  difficulties  and  embarrassments  which  at  that  time  surrounded 
them,  did  not,  in  adopting  this  rule  of  construction,  as  a  prelimi- 
nary and  necessary  one,  to  enable  them  to  obtain  the  important 
end  they  had  in  view,  and  which  it  was  made  their  duty  to  accom- 
plish, render  themselves  obnoxious,  either  to  the  charge  of  having 
exercised  a  judicial,  and  not  a  legislative  power,  or  of  having  by 
unequal  legislation,  taxed  the  non-residents  of  the  State  higher  than 
our  own  resident  citizens. 
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Upon  this  latter  subject,  the  auditor  of  public  accounts,  in  his 
sensible  and  well  written  report  to  the  general  assembly  in  Janu- 
ary, 1823,  when  speaking  of  the  difficulties  and  embarrassments 
attending  the  assessment  and  collection  of  the  public  revenue,  and 
of  the  indisposition  of  a  large  proportion  of  the  non-resident  de- 
linquents to  pay  their  taxes  until  compelled  at  law,  says:  "The 
auditor  respectfully  recommends  the  passage  of  a  law  authorizing 
a  sale  as  soon  as  practicable  of  all  the  lands,  bank  stock,  etc.,  of 
non-residents,  who  have  failed  to  pay  the  tax  due  thereon,  and  to 
enable  the  State  with  more  certainty  to  carry  into  eifect  all  sales 
made  for  taxes,  let  the  tax  title  be  positive  evidence  of  the  pur- 
chaser's right  to  the  land;  and  under  no  circumstances  whatever 
should  the  sale  be  set  aside,  unless  it  be  first  shown,  that  the  taxes 
have  been  paid  to  the  legal  officer.  This  would  induce  owners  to 
pay  their  taxes  promptly,  and  enable  the  State  to  calculate  with 
certainty  on  the  quantity  of  land,  from  wliich  an  annual  revenue 
might  be  raised.  It  is  thought  that  the  present  system  of  taxa- 
tion bears  upon  the  citizen  and  non-resident  with  as  much 
equality,  as  any  other  mode  which  may  for  the  present  be  I  *  509] 
adopted.  For  it  may  be  remarked,  that  the  complicated 
concerns  of  finance  can  receive  but  little  advancement  or  conven- 
ience to  the  people,  from  too  frequent  changes  in  the  plan  of  sup- 
plying the  public  revenue." 

I  have  made  this  extract  from  the  report  of  the  auditor,  who 
seems  to  have  bestowed  much  reflection  upon  the  subject,  for  the 
purpose  of  showing  that  the  then  existing  system  of  finance  and 
revenue,  by  classification  and  valuation,  approached  as  nearly  to 
equality,  so  ftir  as  non-residents  and  residents  were  interested,  as 
any  other  that  could  have  been  adopted;  and  that  his  opinion  was 
o]iposed  to  any  innovation  upon  the  system  at  that  session,  which 
might  possibly  be  in  the  contemplation  of  the  legislative  body. 

As  to  the  objection  of  its  having  been  the  exercise  of  a  judicial, 
and  not  a  legislative  function,  I  refer  for  authority  to  the  verj^  lucid 
reasoning  of  Judge  Hopkinson,  of  Pennsyh'ania,  in  his  learned  and 
highly  interesting  charge  to  the  jury,  on  the  trial  of  the  case  of  the 
Lessee  of  Livingston  v.  Moore^  in  the  circuit  court  of  that  State, 
which  may  be  found  in  the  Appendix  to  the  7th  volume  of  Peters' 
Reports,  655  et  seq.  That  case,  like  the  one  under  consideration, 
involved  the  question  of  the  validity  of  the  title  to  certain  lands 
Avhicli  had  been  sold  for  taxes  under  the  authority  of  the  State  of 
Pennsylvania,  in  satisfaction  of  certain  liens  held  by  the  State; 
when,  among  other  questions,  the  objection  was  raised,  as  in  this 
case,  that  the  law  under  which  the  lands  had  been  sold,  was  op- 
posed to  the  constitution  of  that  State,  for  the  reason  that  in  its 
passage  and  enactment,  the  legislature  had  improperly  exercised  a 
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judicial,  and  not  a  legislative  power.  The  judge  in  his  charge  to 
the  jury  said:  ''Every  government  assumes,  and  rightfullj^  has 
the  power  to  take  care  of  its  own  revenue,  to  protect  it  by  extraordi- 
nary securities,  and  to  collect  it  by  extraordinary  remedies.  "With- 
out this  power,  and  the  liberal  exercise  of  it,  the  government 
might  be  thrown  into  ruinous  embarrassments,  and  distressing  dis- 
appointments and  delays,  in  meeting  the  expenses  of  ihe 
[*  510]  public  service;"  655.  "  The  position  that  a  legislature  can 
not  constitutionally  perform  a  judicial  act,  is  supported  by 
no  authority,  nor  has  it  any  reason  in  public  policy  or  convenience. 
On  the  other  hand,  it  is  contradicted  by  legislative  usage,  and  tlie 
highest  judicial  decisions."  668.  The  constitution,  which  di- 
vides the  powers  of  the  government  under  three  general  heads,  to 
wit:  Legislative,  executive,  and  judicial,  "is  only  a  declaration 
of  the  general  system,  or  theory  of  our  government,  and  v/as  never 
intended  to  iix  exact  and  impassable  limits  to  each  department. 
There  are  things  necessary  to  be  done  in  the  administration  of  the 
government,  of  a  character  so  mixed  and  blended,  partaking  of  the 
elements  of  all  these  divisions  of  power,  that  we  could  not  know 
to  which  to  assign  it.  So  has  the  Supreme  court  adjudged  in 
several  cases,  at  least,  in  relation  to  the  constitution  of  the  United 
States."    668. 

Even  if  it  should  be  admitted,  which  is  not  necessary  in  this 
respect,  that  the  system  adopted  for  assessing  and  selling  the  lands 
for  taxes  in  this  State  partook  somewhat  of  a  judicial  as  well  as  a 
legislative  character,  still,  according  to  this  opinion  of  Judge  Hop- 
kinson,  the  principles  of  which,  he  says,  have  been  frequently 
recognized  by  the  Supreme  court  of  the  United  States,  the  acts 
of  the  legislature  in  adopting  it  would  not  be  unconstitutional. 
See,  for  instance,  the  case  of  Calder  and  wife  v.  Bull  and  wife.  1 
Peters'  Cond.  R.  172;  where  the  legislature  of  Connecticut  in 
1795,  passed  a  law  setting  aside  a  decree  of  the  court  of  probate 
of  Hartford,  which  had  been  made  on  the  21st  day  of  March, 
1793,  and  granted  a  new  hearing  by  the  said  court  of  probate,  with 
the  right  of  appeal  in  six  months,  etc.  Held,  by  the  Supreme 
court  of  the  United  States,  that  this  act  by  the  legislature  was  not 
unconstitutional. 

The  legislature  has  not  declared  by  the  act,  what  the  valuation 
of  the  land  shall  be,  but  have  left  that  to  be  determined  by  the 
owner  himself;  except  that  certain  and  defined  limits  have  been 
prescribed  to  prevent  the  abuse  of  that  right,  by  keeping  its  exer- 
cise within  proper  and  reasonable  boundaries.  The  law  provides, 
P^  p,^  ^  -,  that  all  the  lands  lying  within  the  State,  shall,  for  the  pur- 
L  -I  pose  of  taxation,  be  divided  into  three  classes,  according 

to   quality;  and    the  owner  himself   is    permitted    to   designate 
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the  class  to  wliicli  liis  lands  properly  belong.  If  to  the  lirst 
class,  the  valuation  was  lixed  by  the  law  at  four  dollars  per  acre; 
if  of  the  second  class,  at  three  dollars  per  acre ;  and  if  of  the  third 
class,  at  two  dollars  per  acre.  A  quarter  section  of  one  hundred 
and  sixty  acres  of  land  of  the  lirst  class  would,  consequently,  be 
valued  at  the  sum  of  $640;  of  the  second  class,  at  $480;  and  of 
the  third  class,  at  $320.  A  tax  of  one-half  per  centum  per  annum 
was  then  imposed  by  the  act  upon  all  the  lands  in  the  State, 
whether  belonging  to  residents  or  non-residents;  which,  accordino- 
to  the  foregoing  rate  of  assessment,  would  be  two  cents  on  the 
acre  per  annum  on  lands  of  the  first  class;  one  and  a  half  cents 
per  acre  on  lands  of  the  second  class;  and  one  cent  per  acre  on 
lands  of  the  third  or  last  class.  Surely  such  a  tax  as  this  could 
not  be  justly  considered  as  being  either  unequal  or  oppressive,  as 
it  is  a  fact  well  known  in  our  financial  history,  that  non-residents 
especially  were  almost  in  the  universal  habit  of  availing  them- 
selves to  the  full  extent  of  their  privilege,  by  listing  their  lands 
for  taxation,  as  belonging  to  the  third  class,  with  a  tax  of  one  cent 
only  on  the  acre  per  annum,  which,  upon  an  entire  quarter  section 
of  one  hundred  and  sixty  acres,  would  only  amount  to  the  sum  of 
one  dollar  and  sixty  cents  for  the  current  year. 

Having  endeavored  to  prove,  that  the  system  of  classification 
and  valuation  was  the  most  equitable  and  convenient,  I  proceed, 
in  the  next  place,  to  show  that  a  valuation  of  the  lands  by  per- 
sonal examination  and  inspection,  as  contended  for  by  the  counsel 
for  the  plaintiff  in  error,  would  not  only  have  been  inconvenient 
and  expensive  to  the  State,  but  absolutely  impracticable;  and  in- 
stead of  saving  the  constitution  from  the  rude  assaults,  which  are 
supposed  to  have  been  made  upon  it  in  this  particular,  would  have 
effectually  defeated  its  end  and  object.  At  the  time  of  the  passage 
of  the  acts  of  1819  and  1823,  most  of  the  patented  lands  in  the 
State,  which  were  subject  to  taxation,  were  situated  in  the  military 
bounty  land  district,  which,  for  the  most  part,  was 
but  sparsely  settled,  and  almost  entirely  unexplored  by  P'512] 
any,  except  the  United  States  surveyors,  a  few  hardy  and 
adventurous  hunters,  and  the  aborigines  of  the  country;  many  of 
the  latter  still  claiming  and  exercising  the  native  right  of  roaming, 
ad  libitum,  over  the  wide  spread  prairies  of  that  fertile,  and  now 
highly  cultivated  portion  of  our  State. 

Many  of  these  lands,  which  have  been  transferred  by  the  soldier, 
became  taxable  as  far  back  as  the  year  1818;  but  all  of  them, 
amounting  to  several  millions  of  acres,  became  subject  to  taxation 
for  the  year  1822,  even  in  the  hands  of  the  soldiers,  to  whom  they 
had  been  patented  for  military  services.  The  owners  of  the  lands 
themselves,  as  a  general  rule,  were  ignorant  of  their  location;  but 
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few,  if  any,  lived  upon  them,  or  in  their  vicinity;  most  of  the 
monuments,  wliich  had  been  erected  by  the  surveyors  ou  the  prai- 
ries to  designate  the  surveys,  had  eitlier  been  destroyed  by  tire,  or 
other  casualties;  none  but  practical  and  experienced  surveyors 
could  have  traced  out  the  lines,  and  designated  the  several  tracts 
with  any  degree  of  certainty;  and  as  to  the  fixing  of  a  cash  valu- 
ation to  each  of  these  tracts,  by  personal  inspection,  it  was  a  thing 
impossible.  Besides  this,  the  expenses  of  such  an  experiment,  for 
I  can  call  it  by  no  other  name, — would  have  necessarily  amounted 
to  a  sum  far  exceeding  any  reasonable  amount  of  taxes,  that  could, 
with  any  degree  of  propriety,  have  been  assessed  upon  these  lands. 

It  is  the  best  system,  and  the  only  mode  by  which  uniformity 
of  taxation  can  be  secured.  For  if  the  valuation  and  assessment 
should  be  made,  either  by  assessors  to  be  appointed  for  that  pur- 
pose, or,  by  the  individual  owners  of  the  land,  either  w^ith  or  with- 
out oath,  as  to  the  true  value  of  the  property,  the  valuation  in  the 
different  counties,  would  be  almost  as  difterent,  as  the  counties 
themselves  difter  in  number,  location  and  population.  In  some 
counties  property  would  be  valued  at  a  high  rate,  in  others  at  a 
reasonable  price,  and  in  others,  again,  at  a  very  low  rate.  Taxes 
would  thus  become  unequal,  the  burdens  of  the  government  would 
not  be  equitably  distributed  among  our  citizens,  all  uniformity 
would  be  destroyed,  and  the  object  of  the  constitution 
r*  5131  would  not  be  accomplished;  while  by  the  classification 
system,  this  inequality  to  a  great  extent  would  be  pre- 
vented, by  keeping  all  the  portions  of  the  body  politic  within  the 
limits  prescribed  by  the  legislature. 

It  is  also  the  most  convenient  mode  in  another  respect,  by  no 
means  unimportant  in  considering  the  advantages  and  disad- 
vantages of  the  system  objected  to  by  the  counsel.  It  consists  in 
this:  the  revenue  officers  of  the  State,  by  having  access  to  the  land 
offices  of  the  United  States,  can  readily  ascertain  the  whole  amount 
of  lands  sold  and  patented  in  the  State,  when  sold  and  patented, 
and  at  what  time  under  the  compact  with  the  United  States,  the 
same  will,  or  have  become  subject  to  taxation.  With  this  knowl- 
edge acquired,  if  any  given  amount  of  revenue  should  be  wanted 
for  the  public  service,  and  it  should  become  necessary  and  proper 
to  raise  that  amount  by  a  tax  on  the  land,  the  average  rate  of  tax- 
ation necessary  to  raise  the  sum  required,  could  be  much  more 
easily  and  certainly  ascertained,  than  by  any  arbitrary  mode  of 
assessment,  where  no  certain  value  could  be  attached  to  the  land. 

Suppose,  by  way  of  illustration,  tho  State  should  require,  for 
any  legitimate  purpose,  the  sum  of  $160,000,  and  it  was  proposed 
to  raise  this  sum  by  a  tax  on  land,  there  being  16,000,000  of  acres 
of  taxable  lands  in  the  State;  and  the  legislature  should  call  upon 
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the  auditor  for  information  as  to  the  proper  amount  of  per  centum 
to-be  levied  on  the  acre  to  produce  the  sum  demanded;  under 
which  system  could  he  most  readily  and  certainly  afford  the  de- 
sired answer?  If,  under  the  system  of  classification  and  valuation, 
he  would  be  enabled  at  once  to  make  something  like  a  reasonable 
average  by  placing  his  estimates  between  the  two  extremes  of  four 
and  two  dollars  per  acre,  and  calculating  his  average  per  centum 
upon  the  second  class  at  three  dollars  per  acre.  But,  at  all  events, 
he  could  say  to  the  legislature,  "You  can  not  fall  below  the  mini- 
mum valuation  of  two  dollars  per  acre,  and  one  cent  per  acre,  or 
one-half  per  centum  upon  the  gross  amount  of  valuation  will  give 
you  the  precise  sum  required."  In  making  provision  for 
the  assessment,  when  thus  ascertained,  the  legislature  f*  5141 
M'ould  certainly  know  that  the  amount  to  be  levied,  could 
not  fall  below  that  sum,  although  it  might  rise  somewhat  above 
it.  While  under  the  mode  insisted  upon  by  the  counsel,  as  the 
only  true  one  under  the  constitution,  there  would  be  no  land  marks 
to  direct  the  auditor  in  making  the  estimate;  and  the  legislature 
in  imposing  the  tax  might,  for  the  want  of  this  necessary  informa- 
tion, raise  a  much  larger  sum  than  was  demanded  by  the  exigency, 
or  do  what  is  much  more  probable,  raise  a  sum  so  small,  as  to  be 
totally  inadequate  to  meet  the  proper  demand  of  the  government. 
It  will  be  seen,  therefore,  that  by  the  old  system,  equality  and  uni- 
formity of  contribution  will  be  preserved  to  a  great  extent,  while 
by  the  latter,  taxation  will  become  unequal  and  the  resources  of 
the  State  rendered  precarious  and  uncertain,  and  to  a  considerable 
extent  entirely  unavailing  for  any  useful  purpose  whatever. 

But  we  are  also  met  with  the  objection,  that  under  the  old  sys- 
tem of  taxation  by  classification,  a  quarter  section  of  land,  with 
valuable  improvements  upon  it,  is  taxed  no  higher  than  a  quarter 
section  in  the  same  class  as  to  quality  of  soil,  with  no  improve- 
ments at  all.  Extreme  cases  doubtless  existed  in  many  instances, 
which  mioht  seem,  without  taking  a  general  survey  of  the  whole 
ground  occupied,  to  condemn  the  system  for  want  of  uniformity. 
But  there  are  no  general  rules  without  their  exceptions,  and  so,  in 
this  respect,  it  will  be  found  upon  a  just  consideration  of  the  whole 
subject,  that  the  cases  enumerated  were  rather  exceptions  to  the 
system,  than  as  tending  to  prove  that  the  system  itself  did  not,  un- 
der all  the  attenda)it  circumstances,  approach  nearer  to  practical 
uniformity  and  equality  than  any  general  system  that  could  have 
been  devised  at  that  time,  having  for  its  leading  object  an  actual 
cash  valuation  of  the  land,  by  personal  inspection  and  examina- 
tion; and  by  persons  appointed  for  that  purpose  under  authority 
from  the  State,  to  value  each  tract  according  to  its  actual  and  in- 
trinsic worth  in  money.  * 
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The  chief  justice  of  the  court  of  appeals  of  Kentucky,  when 
speaking  upon  the  subject  of  uniformity  of  taxation,  in  de- 
[*  515j  livering-  the  opinion  of  the  court  in  the  case  of  The  City 
of  Lexington  v.  McQuillan'' s  Heirs,  9  Dana,  516,  saj^s: 
"  The  questions  as  to  when  a  tax  shall  be  levied,  to  what  amount, 
and  what  classes  of  propert}'  are  the  httest  subjects  of  taxation,  are 
wisely  confided  by  our  constitution  to  legislative  discretion.  But 
still  there  are  well  delined  limits,  within  which  the  practical  equal- 
ity designed  by  the  constitution  may  be  preserved,  notwithstand- 
ing an  exact  equalization  of  the  burdens  of  taxation  is  unattainable 
and  Utopian.  J^or  will  a  slight  irregularity  as  to  the  prescribed 
mode  of  contribution,  nor  the  want  of  universality  of  interest  in 
the  application  of  it  to  the  purposes  of  improvement,  prove  that 
siich  a  requisition  would  be  either  unconstitutional  or  unjust.  For 
it  is  absolutely  impracticable  from  the  very  nature  of  things,  that 
all  the  citizens  of  a  community  can  be  equally  benefited  by  any 
public  improvements,  or  that  the  public  burdens  can  be  so  appor- 
tioned in  every  particular  as  to  operate  with  exact  uniformity 
upon  every  individual  composing  that  community." 

I  now  propose,  in  concluding  my  remarks  on  this  branch  of  the 
subject,  to  show  according  to  contemporaneous  construction,  which 
is  laid  down  in  our  law  books  as  one  of  the  unerring  tests  of  the 
true  interpretation  of  a  constitution  or  statute,  that  the  construc- 
tion given  to  the  constitution  by  the  act  of  1819,  and  afterwards 
in  1823,  was  in  accordance  with  the  true  and  proper  interpreta- 
tion of  that  instrument,  as  it  was  designed  to  be  understood  by  its 
framers,  I  have  before  remai'ked  that  the  act  of  1819,  in  regard 
to  the  classification  and  valuation  of  lands  for  taxation,  was  iden- 
tical witli  the  act  of  1823.  That  act  was  passed  on  the  27th  of 
March,  1819,  while  the  legislature  still  sat  at  Kaskaskia,  a  few 
months  only  after  the  adoption  of  our  State  constitution,  and  as  it 
gave  the  first,  so  it  may  jnstly  be  considered  as  having  given  the 
true  constiuction  to  the  20th  section  of  the  eighth  article  of  that 
instrument,  which  is  now  supposed  to  be  violated,  in  the  passage 
of  the  law  under  which  this  land  was  sold.  Many  of  the  members 
of  the  convention  were  also  membei's  of  the  legislature  at  the  time 
of  the  passage  of  the  act  of  1819,  as  well  as  that  of  1823; 
[*  516]  and  it  is  but  fair  to  conclude,  according  to  the  proper 
rules  of  intendment  and  construction,  that  not  only  the 
true  interpretation  was  adopted,  but  the  very  one  which  was  in  the 
contemplation  of  the  members  of  the  convention,  at  the  time  the 
section  in  question  was  inserted.  The  governor  and  judges  of  the 
Supreme  court,  acting  as  a  council  of  revision,  whose  oflficial  sanc- 
tion also  these  laws  received,  were  all  men  of  experience  and  ob- 
servation.   Several  of  them  were  present  at  the  seat  of  government 
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dnrino;  the  debates  in  the  convention,  and  up  to  the  time  the  con- 
stitution was  adopted,  and  were  doubtless  well  acquainted  w^ith 
the  meaning  at  that  time  attached,  not  only  to  the  twentieth  sec- 
tion of  the  eighth  article,  so  often  referred  to,  as  well  as  to  most, 
if  not  all,  of  the  other  provisions  it  contained.  It  would  be  un- 
reasonable in  the  extreme  to  presume,  that  such  a  violation  of  one 
of  the  most  important  clauses  it  contained,  would  have  been  si- 
lently permitted  to  be  perpetrated,  and  no  one  honest,  or  bold 
enough  to  raise  his  voice  against  it.  This  was,  unquestionably, 
its  well  known  and  almost  universally  received  meaning  at  the 
times  alluded  to,  and  the  construction  given  to  it  by  the  legisla- 
ture having  been  acquiesced  in  for  so  many  years  afterwards,  ought 
not  now  to  be  disturbed  and  unsettled  at  this  late  day,  when  many 
of  the  reasons  which  influenced  the  conduct  of  our  predecessor.-, 
who  lived  under  very  dilferent  circumstances  from  those  who  now 
occupy  their  station,  may  not  be  known  or  appreciated,  by  their 
successors  who  are  comparatively  strangers  to  their  talent  and  their 
worth. 

Again,  if  the  construction  contended  for  by  the  counsel  be  cor- 
rect, that  in  the  language  of  the  constitution  every  person  must 
pay  a  tax  according  to  the  value  of  the  property  in  his  or  her  pos- 
session; and  that  nothing  is  to  be  exempted  from  the  general  con- 
tribution, and  no  discrimination  permitted  by  the  legislature; 
then,  any  law  exempting  lands  from  taxes,  which  had  been  pur- 
chased or  donated  for  religious,  literary,  or  charitable  purposes, 
not  even  exempting  our  city  cemeteries,  would  be  unconstitutional, 
and  all  the  proceedings  under  it,  void.  Such  a  construction  would 
not  only  be  impracticable,  but  in  many  instances  unneces- 
sarily oppressive,  and  against  the  common  sense  of  the  [*  517] 
community. 

In  concluding  ray  remarks  on  this  branch  of  the  subject  in  re- 
gard to  classification  and  valuation,  I  wnll  only  add,  that  if  still 
stronger  proof  is  wanting,  of  not  only  the  justice  and  wisdom,  but 
absolute  necessity  of  the  old  system  of  classification  and  valuation, 
under  which  the  land  in  controversy  was  assessed  and  sold  for  the 
taxes  due  upon  it,  that  it  may  be  found  in  the  fact,  that  since 
these  old  regulations  have  been  repealed,  and  the  new  mode  of  val- 
uation and  assessment  adopted  without  any  legislative  restriction; 
and  the  further  security  resorted  to,  of  requiring  a  judgment  and 
execution  previous  to  the  sale  of  the  lands  of  delinquents  for  taxes, 
by  a  kind  of  quasi  judicial  proceeding,  unknown  to  the  common 
law,  and  to  more  than  four  fifths  of  the  States  in  the  United  States, 
in  order  to  remove  the  constitutional  objections,  which  have  been 
urged  with  so  much  zeal  and  ability  in  the  present  controversy. 
The  legislature  with  all  the  new  lights  which  have  been  shed  upon 
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the  subject,  liave  been  constrained  at  length  to  acknowledge  the  pro- 
priety and  necessity  of  the  essential  feature  of  the  old  repudiated 
system,  by  falling  back  upon  the  minimum  provision  principle, 
and  declaring  that  "  no  lands  shall  be  valued  at  a  less  sum  than 
three  dollars  per  acre;"  and  tliis,  too,  for  the  purpose  of  prevent- 
ino-  the  most  unjust  and  unequal  taxation,  and  to  save  the  treasury 
itself  from  bankruptcy  and  I'uin. 

I  come  now  to  consider  the  remaining  branch  of  this  subject, 
wherein  it  is  insisted,  that  the  eighth  section  of  the  eighth  article 
of  the  constitution  has  been  violated,  because  the  former  owner  of 
the  land  in  controversy,  was  deprived  of  his  "  freehold"  by  a  sum- 
mary proceeding  and  sale  by  the  auditor,  without  the  judgment 
of  his  peers,  and  against  the  law  of  the  land.  The  clause  in  the 
section  referred  to,  is  in  the  language  of  the  corresponding  clause 
in  the  twenty-ninth  chapter  of  magna  charta,  and  reads  as  follows: 
"No  freeman  shall  be  imprisoned  or  disseized  ot  his  freehold,  lib- 
erties or  privileges,  or  outlawed  or  exiiea,  or  in  any  man- 
[*  5181  ner  deprived  of  his  life,  liberty,  or  property,  but  by  the 
judgment  of  his  peers,  or  the  law  of  the  land."  Upon 
this  clause  it  is  gravely  contended,  that  the  laws  in  question  are 
unconstitutional,  because  the  plaintiff  in  error  has  been  disseized 
of  his  "freehold,"  without  a  trial  by  jury,  and  without  judgment 
and  execution,  which  they  contend  is  the  meaning  of  the  words 
"judgment  of  his  peers,"  and  "  law  of  the  land."  In  order  to  give 
a  proper  exposition  to  these  words,  it  will  be  necessary  to  examine, 
and  ascertain  when,  and  under  what  circumstances  magna  charta 
was  obtained,  and  what  meaning  has  been  adopted  by  the  judges 
and  ancient  Jaw  writers  in  England,  from  whence  it  derives  its 
origin 

in  the  time  of  King  John,  and  his  son  Henry  the  Third,  the 
rigors  of  the  feudal  tenures  were  so  warmly  maintained  and  en- 
forced by  the  crown,  that  they  occasioned  many  insurrections  of 
the  barons,  who  were  the  principal  feudatories,  which  at  last  had 
this  effect;  that  first.  King  John  himself,  and  afterwards  his  son 
Henry,  consented  to  the  famous  magna  charta,  which  has  ever  siiice 
been  regarded  as  the  foundation  of  the  liberty  of  Englishmen.  The 
following  is  in  the  original  language  of  the  twenty-ninth  chapter 
of  that  famous  instrument:  "  Nullus  liber  homo  capiattir,  vel  im- 
prisonetur,  aut  disseisiatiir  de  lihero  tenemento  siio,  vel  lihertatihis, 
vel  iiberis  consuetudinihns  suis,  aut  utlagetnr,  aut  exulet,  aut  ali- 
(£U0  modo  destruatur.  Nee  super  eum  ihimus,  nee  siqyer  eum  m.it- 
temus,  nisi  per  legale  judicium  parium  suortiin,  vel  per  legem 
terrce;  nulli  vendemus,  nulli  negahimus,  aut  differem.us  rectum 
vel  justitiam;''''  that  is,  "  no  freeman  shall  be  arrested  or  impris- 
oned, or  disseized  of  his  own  free  tenement  or  his  liberties  or  his 
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own  free  customs,  or  outlawed,  or  exiled,  or  in  any  manner  ruined 
or  destroyed;  nor  will  we  trample  upon  him,  nor  will  we  condemn 
him,  unless  by  the  lawful  judgment  of  his  peers,  or  the  law  of  the 
land;  to  none  will  we  sell,  to  none  will  we  deny,  or  delay  ri^-ht 
and  justice.  Mr.  Sullivan,  in  the  second  volume  of  his  Lectures, 
page  213,  says:  "The  words  liber  homo,  in  the  ancient  acts  of 
parliament,  is  in  general  rightly  construed  '  freeholder,'  and  so  it 
means  here  in  the  second  branch  which  prohibits  disseizins; 
lor  none  but  a  freeholder  is  capable  of  being  disseized,  no  [*  5191 
others  being  said  to  have  a  seizin  in  the  land."  Lord  Coke, 
in  commenting  upon  the  words,  nullus  liber  homo  capiatur,  vel 
imprisonetur,  says  that  the  act  extends  not  only  to  prevent  private 
persons,  particularly  the  great  men,  from  arresting  and  imprison- 
ing the  subjects;  but  extends  also,  to  those  from  whom,  on  account 
of  their  extraordinary  power,  the  greatest  damage  might  be  appre- 
hended, that  is,  the  king's  ministerial  officers,  his  council,  and  him- 
self in  person.  "  jNo  man,"  he  says,  "should  be  taken;"  that  is, 
restrained  of  his  liberty,  by  petition  or  suggestion  to  the  king  or 
his  council,  unless  it  be  by  indictment  or  presentment  of  good  and 
lawful  men,  where  such  deeds  be  done.  For  in  that  case,  it  is  2)er 
legale  judichiirt  parium:  though  an  indictment  found,  or  a  pre- 
sentment made  by  a  grand  jury,  in  one  sense,  can  not  properly  be 
called  judicium,  as  it  is  not  conclusive;  but  the  fact  must  after- 
wards be  tried  by  a  petit  jury  of  twelve  good  and  lawful  men." 

The  effect  of  the  magna  charta,  which  was  in  the  nature  of  a 
constitution  or  bill  of  rights,  was  to  impose  a  limitation  upon  the 
improper  exercise  of  the  king's  pi-erogative;  and  the  objects  in- 
tended to  be  secured  by  this  important  concession  on  the  part  of 
crown,  have  been  classed  under  six  general  heads: 

1.  To  secure  the  personal  liberty  of  the  subjects; 

2.  To  preserve  his  landed  property  from  forfeiture; 

3.  To  defend  him  against  unjust  outlawry; 

4.  To  prevent  unjust  banishment; 

5.  To  secure  him  against  all  manner  of  destruction;  and 

6.  To  restrict  and  regulate  criminal  prosecutions  at  the  suit  of 
the  king,  by  securing  to  the  subject  a  proper  administration  of 
justice  through  the  means  of  courts  and  juries,  conformable  to  the 
j)rinciples  and  usages  of  the  common  law,  independent  of  the  will 
and  caprice  of  the  sovereign  power. 

The  words  p)&t"  legem  terras,  "  by  the  law  of  the  land,"  as  used  in 
magna  charta  in  reference  to  this  subject  are  understood  to  mean 
"  due  process  of  law,"  that  is,  by  indictment  or  presentment  of 
good  and  lawful  men;  and  this,  says  Lord  Coke,  is  the  true  sense 
ntid  exposition  of  these  words.  2  Coke's  Inst.  50;  2  Kent's  Com. 
13,  and  note  h. 
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\^''  5201  Mr.  Sullivan,  in  the  second  volume  ol  his  Lectures,  276, 
in  commenting  upon  the  \Yoi'ds,  nee  super  eu7iiibivius,''/oeG 
super  euvi  miUemus,  nisi  per  legale  judicium  parium  suorum, 
aut  per  legem,  terrce,  observes,  that  "  from  the  words  here  being  in 
the  tirst  person,  they  refer  to  the  suit  of  the  king;  and  relate  not 
only  by  the  latter  words,  to  a  legal  trial,  as  to  matter  and  form, 
but  also  to  a  trial  in  a  proper  and  legal  court.  The  words  nee 
super  eum  ihimus^  belong  to  the  king's  bench,  where  the  suits  of 
the  king,  the  jjlacita  eoro7icp,  are  properly  handled,  and  where  the 
king  is  always  supposed  to  be  present.  The  words  sicper  eum  mit- 
tetmis,  refer  to  other  courts  sitting  for  the  same  purposes,  as  jus- 
tices of  jail  delivery,  for  instance,  under  the  king's  commission," 
etc. 

Chief  Justice  Kuffin  says,  in  the  elaborate  opinion  delivered  by 
liira  in  Hoke  v.  Henderson^  4  Dev.  N.  0.  R.  15:  "The  law  of 
the  land  in  bills  of  right  does  not  merely  mean  an  act  of  the  legis- 
lature, for  that  construction  would  abrogate  all  restriction  on  legis- 
lative authority.  The  clause  means  that  statutes  which  would  de- 
prive a  citizen  ot  the  rights  of  person  or  of  property,  without  a  regular 
trial  according  to  the  course  and  usage  of  the  common  law,  would 
not  be  the  law  of  the  land  in  the  sense  of  the.  constitution.  Judg- 
ment of  his  peers,  means  trial  by  a  jury  of  twelve  good  and  lawful 
men  according  to  the  course  and  usage  of  the  common  law.  And 
even  in  private  suits,  the  trial  by  jury  is  preserved  by  the  consti- 
tution of  the  United  States,  where  the  value  in  controversy  exceeds 
the  sum  of  twenty  dollars." 

It  is  evident  from  the  language  of  Lord  Coke,  who  was  justly 
considered  in  his  day  as  one  of  the  ablest  expounders  of  the  com- 
mon law,  that  these  expressions  in  magna  charta  were  intended 
to  apply  to  criminal,  and  not  to  civil  proceedings.  And  I  have 
not  been  able  to  find  any  definition  in  the  ancient  authorities,  which 
does  not,  as  Lord  Coke  has  done,  thus  limit  their  application.  So 
that  all  trials  for  crimes,  or  supposed  criminal  offences,  should  be 
conducted  according  to  the  course  of  the  common  law. 

It  is  very  certain,  that  if  it  was  also  intended  to  relate  to  civil 
proceedings,  that  it  must  be  taken  in  a  very  limited  and 
[*  521]  restricted  sense;  as  otherwise  the  summary  mode  of  pro- 
ceeding by  distress  for  rent,  etc.,  both  in  England  and  in 
this  country,  would  be  in  derogation  of  this  important  right. 
Courts  of  chancery,  also,  have  no  juries,  and  do  not  proceed  ac- 
cording to  the  course  of  the  common  law.  So  there  were  at  this 
time  in  England,  the  ecclesiastical  courts,  courts  military,  ar.d 
courts  niaritime,  in  none  of  which  is  the  trial  by  jury  known  or 
recognized.  So,  in  regard  to  some  other  inferior  judicatories,  Mr. 
Sullivan  says,  "  certain  matters  are  intrusted  to  their  determination 
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without  the  intervention  of  a  jnry,"  and  among  them,  he  mentions 
the  "  commissioners  of  the  revenue."  And  such  is  the  law  under 
the  constitution  of  the  United  States,  in  all  matters  in  controversv, 
where  the  amount  claimed  shall  not  exceed  the  sum  of  twenty  dol- 
lars. 

As  to  the  right  of  selling  lands  for  taxes  in  a  summary  manner 
by  the  collectors  of  the  revenue.  Judge  Hopkinson  says,  in  his 
charge  before  referred  to:  "Lands  are  sold  for  taxes  without  an 
inquisition,  and  by  a  very  summary  process,  and  this  has  never 
been  deemed  illegal  or  oppressive."  Again,  in  speaking  of  the 
revenue  laws  of  Pennsylvania,  he  remarks:  "•  These  revenue  laws 
have  never  been  questioned  as  infringing  the  right  to  a  trial  by 
jury,  or  as  violating  any  part  of  the  constitution."  7  Peters,  664, 
669.  He  also  says,  that  the  construction  put  upon  a  similar  clause 
in  the  constitution  of  Pennsylvania  by  the  counsel  in  the  case  of 
Livingstoii's  Leesee  v.  Moore,  as  to  the  meaning  of  the  words, 
"judgment  of  his  peers,  or  the  law  of  the  land,"  which  is  the  same 
construction  contended  for  by  the  counsel  for  the  plaintiff  in  error 
in  this  case,  was  repudiated  by  the  opinion  of  the  court  in  the  case 
of  Stoddard  v.  Smith,  5  Binn.  355;  and  that  the  clause  referred 
to,  does  not  mean  that  the  property  of  a  person  may  not  be  made 
to  answer  for  his  debts,  in  any  other  way  than  by  the  usual  and 
established  modes  of  proceeding  to  recover  debts,  and  the  general 
laws  of  the  land  on  that  subject,  , 

In  this  case  the  counsel  have  assumed,  that  the  true  inter- 
pretation of  the  words,  "  due  process  of  law,"  mean  "  judg- 
ment and  execution;"  and  contend  that,  in  a  case  like  the  [*  522] 
present,  where  the  whole  taxes,  interest  and  costs,  for 
which  the  land  was  sold,  only  amounted  to  the  sum  of  one  dollar 
and  eighty-two  cents,,  that  being  the  whole  amount  due  and  charger 
able  for  the  year  1830,  the  party  was  entitled  to  a  jury,  and  that 
it  was  necessary  that  a  judgment  and  execution  should  have  been 
obtained  on  the  part  of  the  State,  before  the  delinquent  "  free- 
holder" could  be  deprived  of  his  land  in  the  due  course  of  the  com- 
mon law,  where  the  amount  in  controversy,  in  such  a  trial,  would 
not  bear  the  proportion  of  a  tithe  to  the  costs,  which  would  neces- 
sarily be  the  consequence  of  adjudications  so  novel  and  extraordi- 
nary. 

I  find  upon  an  examination  of  the  statute  laws  of  twenty  of  the 
States,  exclusive  of  Illinois,  that  in  nineteen  of  them,  the  sales  of 
lands  for  taxes  are  by  a  summary  mode  of  proceeding,  without  trial, 
and  without  judgment;  and  that  in  Tennessee  alone,  from  whence, 
perhaps,  our  own  new  system  derived  its  origin,  this  novel  mode 
prevails  of  requiring  a  judgment  before  the  delinquent  tax  payer 
can  be  divested  of  the  title  to  his  land. 
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The  iifth  article  of  the  amendments  to  the  constitution  of  the 
United  States  contains  this  clause:  "No  person  shall  be  deprived 
of  life,  liberty,  or  property,  without  "  due  process  of  law;"  and  the 
words  "  due  process  of  law"  have  been  shown  to  correspond  in  mean- 
ing, to  the  words,  "  law  of  the  land,"  in  the  eighth  section  of  the 
eighth  article  of  our  own  State  constitution.  JS'ow,  as  the  consti- 
tution of  the  United  States,  in  this  respect  is  obligatory  upon  all 
the  States  of  the  Union,  is  it  not  strange,  if  the  construction  con- 
tended for  by  the  counsel  for  the  plaintiff  in  error  be  correct,  that 
"due  process  of  law"  means  trial,  judgment  and  execution,  that  of 
all  these  States,  from  the  foundation  of  the  government  up  to  the 
present  time,  Tennessee  and  Illinois  alone  should  have  made  the 
discovery,  that  they  were  violating  the  constitution  of  the  United 
States,  which  is  everywhere  admitted  to  be  the  supreme  law  of  the 
land,  by  depriving  the  freehold  citizen  of  an  important  right,  which 
was  secured  by  his  Anglo-Saxon  forefathers  by  magna 
[*  523]  charta,  and  divestinghim  of  his  property  without  the  "judg- 
ment of  his  peers,  or  the  law  of  the  land?  " 

Again,  it  is  contended,  that  the  auditor's  deed  was  improperly 
admitted  in  evidence  to  the  jury  without  proving  its  execution  in 
the  first  instance,  and,  in  the  second  place,  that  all  the  prere- 
quisites of  the  law,  in  relation  to  the  advertisement  and  sale  had 
been  complied  with,  and  in  support  of  this  latter  proposition,  the 
case  of  Farker  v.  Smith,  4  Blackf.  70,  and  Carlisle  v.  Longworth, 
have  been  referred  to  as  authority. 

In  regard  to  the  first  objection,  that  the  auditor's  deed  should 
not  have  been  permitted  to  have  been  read  to  the  jury,  without  pre- 
liminary proof  of  its  execution,  it  is  only  necessary  to  say  that  our 
registry  laws  do  not  apply  to  patents  or  deeds  emanating  'directly 
from  the  State,  or  the  United  States.  An  auditor's  deed,  therefore, 
is  admissible  in  evidence,  without  proof  of  its  execution,  and  with- 
out showing  that  it  had  been  regularly  acknowledged  and  recorded, 
as  is  required  in  cases  of  conveyances,  alone  affecting  the  interests 
of  private  individuals.  The  ninth  section  of  the  act  of  1829  con- 
tains this  provision:  "  It  shall  not  be  necessary  for  any  purchaser 
of  lands  at  such  sales  for  taxes,  to  obtain,  keep,  or  produce  any  ad- 
vertisement of  the  sale  thereof;  but  his  deed  from  the  auditor  of 
public  accounts  shall  be  evidence  of  the  legality  and  regularity  of 
the  sale  until  the  contrary  shall  be  proved."  Still,  the  counsel 
contend,  that  this  provision  does  not  dispense  with  proof  on  the 
part  of  the  purchaser  in  the  first  instance,  that  all  the  requisites 
of  the  law  in  relation  to  the  advertisement,  sale,  etc.,  had  been  com- 
plied with,  before  the  auditor's  deed  could  be  properly  admitted  in 
evidence. 

Although  the  decisions  in  Ohio  and  Indiana,  which  are  pre- 
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clicated  upon  statutes  somewhat  similar  to  ours,  are  not  in  my 
opinion  warranted,  either  by  the  plain  and  obvious  meanino-  and 
import  of  the  language  of  tiie  acts  themselves,  and  still  less,  if  the 
spirit  and  intention  of  the  legislature  is  to  be  resorted  to  for  a  con- 
struction,— judging  from  the  intention  of  the  legislature 
in  our  own  State,  and  in  relation  to  our-  own  act, — still,  P  5241 
admitting  them  to  have  given  the  proper  and  legitimate 
construction  to  the  acts  of  their  respective  States,  they  can  not  be 
regarded  as  authority  in  determining  the  intention  of  our  own  leg- 
islature, or  of  the  meaning  of  language,  which  is  so  plain  and 
palpal)le,  that  he  who  runs  may  read  and  understand  it. 

The  statute  of  1824,  of  Indiana,  provided  that  the  collector's 
deed  should  be  prima  facie  evidence  of  the  regularity  of  the  sale. 
In  the  case  of  Parker  v.  Smithy  4  Blackf.  70,  71,  the  court  de- 
cided that,  under  the  statute,  the  collector's  deed  furnished  no  evi- 
dence that  the  tax  had  been  legally  assessed,  or  that  it  had  not  been 
duly  paid,  or  that  the  land  was  not  exempt  from  taxes;  that,  un- 
der the  statute,  such  a  deed  was  prima  facie  evidence,  and  noth- 
ing more,  of  the  regularity  of  the  proceedings  relative  to  the 
purchaser's  title,  so  far  as  the  acts  of  the  collector  were  concerned. 
The  effect  of  this  decision  is  explained  in  note  (1)  at  the  bottom 
of  the  ease,  by  reference  to  a  decision  made  at  the  May  term,  1838, 
where  all  the  collector's  proceedings,  after  the  receipt  of  the  pre- 
cept requiring  him  to  sell,  are  held  prima  facie  to  be  legal  and 
regular.  It  was  only  determined  that  the  precept  authorizing  him 
to  sell,  must  be  proved  aliunde^  as  the  deed  itself  was  no  evidence 
of  the  collector's  authority  to  sell. 

These  decisions  do  not  warrant  the  conclusion,  that  under  our 
statute,  it  would  be  necessary  to  prove  the  advertisement  and  sale. 
They  only  relate  to  the  auditor's  authority  to  sell,  which  has  al- 
ready been  determined  in  effect,  by  the  decision  upon  the  question, 
that  a  judgment  and  execution  would  not  be  necessary,  before  the 
sale  would  be  legal  under  the  constitution  of  the  State.  This  de- 
cision admits,  that  if  the  auditor  had  authority  to  sell,  then  all  his 
acts  under  the  statute  afterwards  are  to  be  considered  ^Wm«  y«CT'(3 
regular  and  legal.  How  can  the  counsel  insist,  upon  this  author- 
ity, that  the  onus  is  upon  the  purchaser,  in  the  first  instance,  to 
prove  either  the  advertisement  or  the  sale. 

The  decision  in  5th  Ohio  reports  was  predicated  upon  the  ninth 
section  of  the  act,  contained  in  the  23d  volume  of  the  Ohio 
statutes,  page  89,  which  was  as  follows :  "The  deed  made  [*  5251 
by  the  county  auditor  as  hereinbefore  specified,  shall  be  re- 
ceived in  all  courts  as  prima  facie  evidence  of  a  good  and  valid  title 
to  the  purchaser."  Hitchcock,  J,,  who  delivered  the  opinion  of  the 
court,  said:     "  The  legislature   do   not   say  that  <z  deed  made  by 
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the  county  auditor,  on  a  sale  for  taxes,  shall  be  received  as  priina 
facie  evidence  of  a  good  and  valid  title;  but  the  deed  as  her&in- 
hefore  sjpecified^  or  in  other  words,  the  deed  made  in  pursuance  of 
this  act."  From  which  phraseology  he  infers  that  the  legislature 
did  not  intend  to  dispense  with  proof  of  the  prerequisites  of  the 
law,  before  the  deed  itself  could  be  received  as  prima  facie  evi- 
dence of  a  good  and  valid  title.  It  appears  from  this  language  of 
the  judge,  that  he  laid  great  stress  on  the  vowel  a,  and  the  definite 
article  the\  and  that  the  construction  of  the  statute,  as  well  as  his 
own  opinion,  would  have  been  very  different,  if  the  act  had  de- 
clared, "  that  a  deed  to  be  made  by  the  county  auditor,  instead  of 
the  deed  to  be  made  by  the  county  auditor,  shall  be  received  as 
'prima  facie  evidence  of  a  good  and  valid  title,"  with  the  omission 
of  the  words  "  as  hereinbefore  specified,"  as  the  judge  also  attached 
great  importance  to  these  latter  words,  "  as  hereinbefore  specified." 
As  it  was,  he  determined  that  before  the  deed  could  be  received  as 
evidence,  it  must  be  shown  that  the  auditor  had  authority  to  make 
it;  and  this,  he  said,  was  to  be  done  "by  showing  that  the  land 
had  been  advertised  and  sold  for  the  taxes,"  and  that  in  connection 
with  this  preliminary  evidence,  that  is,  "by  proving  the  advertise- 
ment and  sale,  the  deed  will  be  received,  and  the  legislature  has 
declared  its  effect."  This  is  the  substance  of  the  decision  in  that 
case,  from  which  Judge  CoUett  dissented.  Carlisle  v.  Longworth, 
5  Ohio,  229. 

All  that  this  case  decides,  is,  that  it  is  necessary  under  the  act' 
of  Ohio,  to  prove  "  the  advertisement  and  sale,"  and  that  then 
the  auditor's  deed,  by  virtue  of  the  prima  facie  provision  in  the 
statute,  might  be  read  without  further  proof.  Now  will  it  be 
seriously  insisted  that  this  is  a  case  in  point,  and  that  under  our 
statute  it  is  necessary  for  the  purchaser,  as  preliminary  to  the  in- 
troduction of  the  auditor's  deed,  to  prove  the  advertise- 
rs 526]  ment  and  sale?  The  act  of  1829,  expressly  declares  "  that 
it  shall  not  be  necessary  for  any  purchaser  of  lands  at 
such  sales  for  taxes,  to  obtain,  keep,  or  produce  an  advertisement 
of  the  sale  thereof;  but  his  deed  from  the  auditor  shall  be  evidence 
of  the  legality  and  regularity  of  the  sale  until  the  contrary  shall 
be  proved;  and  no  exceptions  shall  be  taken  to  such  deed,  but 
such  as  shall  apply  to  the  real  merits  of  the  case,  and  are  consist- 
ent with  a  liberal  and  fair  interpretation  of  the  intentions  of  the 
legislature."  The  language  is  express,  that  the  purchaser  shall 
not  be  required  either  to  obtain,  keep,  or  produce  a  copy  of  the 
advertisement  to  entitle  him  to  the  prima  facie  presumption  re- 
sulting from  the  production  of  the  auditor's  deed.  Can  any  one 
entertain  a  reasonable  doubt  of  the  intention  of  the  legislature  in 
this  respect? 
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But  it  may  be  asked,  if  it  is  intended  by  this  decision  to  dis- 
pense entirely  with  all  evidence,  and  to  consider  the  auditor's  deed 
sufficient  of  itself  to  transfer  a  good  and  valid  title  to  the  pur- 
chaser? We  answer,  by  no  means;  that  it  is  as  essential  now  to 
the  validity  of  such  a  deed,  as  it  was  before  the  passage  of  the  act 
of  1829,  to  show  that  the  law  in  all  its  parts  should  have  been 
strictly  pursued  by  the  auditor  in  relation  to  the  advertisement 
and  sale;  and  that  a  material  omission  in  these  respects  will  be  as 
fatal  now,  as  it  would  have  been  before  the  passage  of  that  act. 
All  we  determine  is,  that  the  burden  of  proof,  in  the  first  instance, 
has  been  removed  from  the  shoulders  of  the  purchaser  and  trans- 
ferred to  those  of  the  delinquent  tax-payer,  where  it  was  intended 
to  be  placed  by  the  legislature,  for  the  best  of  reasons.  For  if  the 
State  has  the  power  to  sell  the  lands  within  its  limits  for  taxes,  it 
is  its  duty  to  see  that  valid  titles  are  made  to  those  who  may  be- 
come purchasers  at  such  sales;  and  to  protect  these  purchasers,  if 
possible,  by  wholesome,  and  appropriate  enactments,  not  only 
against  expensive  and  ruinous  litigation,  but  also  against  the 
alarm  and  apprehension  which  have  heretofore  had  such  an  effect 
to  depreciate  the  value  of  their  lands  w^hen  thus  purchased,  by 
creating  a  distrust  in  the  public  mind  as  to  the  validity  of  their 
titles  when  thus  acquired  from  the  State.  This  duty,  the 
legislature  has  endeavored  to  perform,  and  it  is  for  the  [*  527] 
court  now  simply  to  declare,  that  their  acts  are  valid,  and 
to  give  to  them  their  intended  effect. 

But  it  may  also  be  asked,  if  we  attach  no  weight  to  the  rule  of 
strict  construction,  which  has  been  adopted,  and  so  frequently 
acted  upon  against  purchasers  at  the  sale  of  lands  for  taxes,  by 
the  Supreme  court  of  the  United  States?  To  this  we  answer,  that 
the  very  object  of  our  statute  was  to  change  that  rule;  and  that 
the  legislature  had  the  constitutional  right  to  make  the  change, 
whenever  justice  and  equity  seemed  to  demand  it.  But,  as  I  be- 
fore remarked,  the  law  does  not  intend,  by  making  these  deeds 
lirirtia  facie  evidence  of  title,  to  dispense  with  proof  that  the  pre- 
requisites of  the  law  have  been  complied  with;  it  does  not  dis- 
pense with  notice  by  advertisement,  or  permit  the  sale  to  be  made 
in  any  other  manner,  or  at  any  other  time  or  place  than  that  pre- 
scribed by  law.  Neither  does  it  deprive  a  man  of  his  land  where 
the  taxes  have  been  paid,  or  when  the  land  is  not  subject  to  taxa- 
tion ;  for  the  law  intended  to  divest  the  title  of  the  owner  for  the 
non-payment  of  taxes,  and  for  that  only,  and  it  must  be  so  con- 
strued. The  title  of  the  purchaser  is,  therefore,  contingent,  so  far 
as  it  may  be  affected  by  establishing  the  fact  that  the  tax  had  been 
paid  before  the  sale  was  made.  This  is  an  implied  condition  an- 
nexed to  every  sale  for  taxes,  and  the  purchaser  takes  the  land 
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subject  to  this  risk,  and  if  1ms  title  should  afterwards  be  defeated 
upon  this  ground,  his  only  remedy  is  by  application  to  the  State 
for  relief.  But  if  the  taxes  have  not  been  paid,  then  every  legal 
intendment,  according  to  our  statute,  as  well  as  according  to  the 
principles  of  equity  and  justice,  should  be  most  strongly  against 
the  former  owner  of  the  land;  and  it  is  imposing  no  unreasonable 
hardship  on  him,  to  show  that  the  prerequisites  of  the  law  have 
not  been  complied  with.  As  to  whether  the  land  is  subject  to 
taxation  or  not,  or  whether  the  taxes  have  been  paid  or  not,  are 
facts  within  his  own  knowledge,  and  as  a  matter  of  course,  he  is 
presumed  to  know  them  better  than  the  purchaser;  and  as  to  all 
the  other  facts  aifecting  the  legality  of  the  sale,  the  proofs 
r*  528]  are  alike  accessible  to  the  one  as  the  other.  But  the  pre- 
sumption in  the  first  place,  is,  that  he  has  not  paid  the 
taxes;  that  he  is  in  default  in  not  having  contributed  his  just  pro- 
portion to  support  the  burdens  of  the  government;  and  the  advant- 
age he  seeks,  therefore,  by  showing  that  the  law  has  not  been 
complied  with,  instead  of  showing  that  he  has  paid  the  taxes,  be- 
ing purely  technical,  and  against  the  true  merits  of  the  case;  it  is 
but  just  and  reasonable  that  the  oiius  should  rest  upon  his  should- 
ers, where  the  legislature  has  most  justly  placed  it,  and  this  rule 
will  be  found  in  practice,  I  have  no  doubt,  to  be  agreeable  to  good 
policy  and  the  public  interests;  particularly  when  it  is  to  be  con- 
sidered, that  disputes  as  to  the  meaning  and  effect  of  the  revenue 
laws  most  generally  arise  in  consequence  of  attempts,  often  wholly 
unjustifiable,  to  evade  them.  3  Tomlin's  Law  Diet.  571,  title, 
"  taxes." 

The  only  remaining  question  relates  to  the  defence  which  was 
also  set  up  at  the  trial,  under  the  occupying  claimant  law,  which 
was  passed  on  the  17th  of  January,  1835,  and  took  effect  on  the 
1st  of  June  of  the  same  year.  Upon  this  subject  we  are  of  opin- 
ion, that  the  act  should  not  be  construed  as  to  give  to  it  a  retro- 
spective operation;  and  that,  consequently,  it  does  not  oppose  a 
bar  to  a  recovery,  until  a  terra  of  seven  years  after  it  went  into 
effect. 

The  result  of  our  opinion,  therefore,  is: 

1.  That  the  revenue  lav/s  of  the  State,  which  have  been  referred 
to,  are  not  unconstitutional; 

2.  That  under  the  act  of  1829,  the  auditor's  deed  \q  prima  facie 
evidence  that  the  prerequisites  of  the  law  have  been  complied 
with;  and 

3.  That  the  statute  of  limitations,  passed  the  17th  of  January, 
1855,  and  in  force  the  first  of  June  of  the  same  year,  is  not  a  bar  to 
a  recovery,  until  the  term  of  seven  years  after  it  went  into  effect. 

Judgment  of  the  court  below  aflirmed  with  costs. 
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ScATES,  J.  The  only  question  of  importance  in  this  case  is, 
whether  the  act  of  1827,  declaring  what  property  shall  |-^  k^(x\ 
be  taxablp,  and  prescribing  the  mode  of  levying  that  tax,  L  -I 

is  conformable  to  the  constitution  of  this  State.  To  this  question 
I  apply  myself,  not  without  distrust  of  my  own  judgment,  in  dif- 
fering: with  the  court. 

The  constitution  prescribes  and  limits  the  power  of  the  legisla- 
ture in  this  language:  "  That  the  mode  of  levying  a  tax  shall  be 
by  valuation,  so  that  every  person  shall  pay  a  tax  in  proportion  to 
the  value  of  the  property  he  or  she  has  in  his  or  her  possession." 
In  ascertaining  the  mode  thus  described,  we  should  look  to  the 
whole  context  of  this  section,  and  every  part  of  it,  as  explanatory 
of  the  mode.  And  when  that  mode  is  ascertained,  it  isour  duty 
to  declare  it,  and  the  duty  of  the  legislature  to  obey  it,  however 
inconvenient  the  rule  may  be,  or  the  restriction  imposed. 

The  mode,  then,  shall  be  by  valuation.  It  can  not,  therefore, 
be  a  specific  tax,  although  it  may  be  direct,  or  indirect.  If  there 
had  been  no  further  restriction  than  this,  much  latitude  might  be 
given,  and  discretion  exercised  in  making  that  valuation  to  suit 
the  circumstances  of  the  people,  the  situation  of  their  property, 
and  the  exigencies  of  public  affairs.  But  I  must  attribute  some 
meaning  to  the  remainder  of  the  section,  and  that  meaning  which 
its  connection  with  the  former  part  of  the  section  demands.  I  do 
not  feel  warranted  in  treating  it  as  unmeaning,  as  seemed  to  be 
done  by  counsel  in  argument.  The  mode  of  levy  shall,  then,  not 
only  be  by  valuation,  out  that  valuation  shall  be  made  "  so  that," 
or  in  such  manner  that  "every  person  shall  pay  a  tax  in  propor- 
tion." In  proportion  to  what?  it  may  be  asked.  The  remainder 
of  the  section  answers  the  inquiry.  It  shall  be  his  share  of  the 
tax,  his  just  and  equal  proportion,  according  to  the  "  value  of  his 
property  in  possession."  Now  it  is  observable,  that  in  this  sec- 
tion, the  constitution  is  speaking  of  property  as  the  basis,  the  sub- 
ject of  taxation.  When,  therefore,  "a  tax"  is  levied  upon  pro- 
perty, and  this  is  a  terra  in  law  including  all  things  real,  personal 
and  mixed,  the  mode  of  doing  so  shall  be  by  valuation,  and  that 
valuation  shall  be  made  "  so  that,"  or  in  such  a  manner, 
as  to  ascertain,  first,  the  value  of  the  property  in  posses-  [*  530] 
sion,  and  second,  that  his  proportion  only  of  the  tax  shall 
be  laid  upon  him.  This,  then,  I  lay  down  to  be  the  rule  of  taxing 
property,  that  such  a  valuation  of  property  is  to  be  made,  as  will 
ascertain  each  owner's  proportion  of  the  sum  to  be  raised  as  reve- 
nue, that  his  proportion  shall  bearthe  same  ratio  to  that  sum,  as 
the  value  of  his  property  subject  to  taxation,  bears  to  the  aggre- 
gate value  of  all  such  taxable  property  in  the  State. 

I  know  that  arithmetical  certainty  can  neither  be  expected,  nor 
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attained  in  any  mode  of  adjusting  and  apportioning  each  one's 
share  of  the  public  burden.  In  practice  it  depends  upon  human 
judgment,  though  frail,  and  which  may  be  blinded  by  passion,  and 
prejudice,  and  misled  by  weakness,  ignorance,  and  want  of  informa- 
tion. Yet,  when  guided  by  the  light  of  experience,  common  sense, 
and  a  knowledge  of  facts,  an  actual  appraisement  by  men  is  the 
nearest  approach  to  the  actual  value  of  property  known  to  the 
government,  or  the  rules  and  principles  of  law  and  equity.  We 
have  been  too  long  accustomed,  in  courts  of  law  and  equity,  and 
in  the  common  business  affairs  of  life,  to  appeal  to  the  judgment 
of  men  as  witnesses,  as  jurors,  as  appraisers,  as  assessors,  etc.,  etc., 
to  iix  the  value  of  property,  now  to  allow  ourselves  to  doubt  or 
question  the  practical  correctness  of  this  mode  of  ascertaining  it. 
We  appeal  to  it  for  certainty,  and  we  rely  on  it  with  confidence. 

An  actual  appraisement  is  the  only  practical  mode  of  valuation 
which  will  enable  the  government  to  levy  a  tax,  so  as  to  make  each 
one  pay  his  proportion,  according  to  the  value  of  his  property. 
And  I  think  it  no  answer  to  my  reading  of  the  constitution,  that 
the  judgment  of  assessors,  in  making  an  actual  appraisement,  from 
any  of  the  causes  I  have  mentioned,  or  others,  might  produce  as 
great,  or  greater  inequalities,  than  the  mode  adopted  by  the  legis- 
lature. 

Having  made  an  expose  of  the  reading  of  the  constitution,  as  I 
understand  it,  I  will  proceed  to  examine  the  provisions  of  the 
statute,  under  which  this  title  was  acquired.  The  first  section,  R. 
L.  513,  declares  all  lands  held  by  individuals,  or  bodieij 
P  531]  politic  or  corporate,  except  town  lots,  shall  be  subject  to 
taxation;  and  for  that  purpose,  were  divided  into  classes, 
valued  and  taxed  as  follows:  lands  of  the  first  quality  were  put  in 
the  first  class,  valued  at  four  dollars,  and  taxed  at  the  rate  of  two 
cents  per  acre;  lands  of  the  second  quality  in  the  second  class, 
valued  at  three  dollars,  and  taxed  at  the  rate  of  one  and  a  half 
cents  per  acre;  lands  of  third  quality  in  the  third  class,  valued  at 
two  dollars,  and  taxed  at  the  rate  of  one  cent  per  acre.  The  fif- 
teenth section  authorizes  the  county  commissioners'  court,  when  a 
tax  on  land  shall  be  insufiicient,  to  levy  a  tax  not  exceeding  one- 
half  of  one  per  cent,  upon  town  lots,  if  they  be  not  taxed  by  the 
trustees  of  such  town,  on  slaves,  on  servants,  carriages,  distilleries, 
stock  in  trade,  horses,  mares,  mules,  asses,  and  neat  cattle  above 
three  years  old,  watches  with  their  appendages,  and  such  other 
property  as  they  shall  order  and  direct.  The  thirteenth  section  re- 
quires the  county  treasurer  to  take  a  list  of  the  taxable  lands  and 
other  property;  and  may  administer  an  oath  to  the  owner  touch- 
ing the  quality  of  his  lands,  and  the  quantity  and  value  of  his 
other  taxable  property.     And  if  he  is  satisfied  that  the  property 
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is  listed  below  its  real  value,  it  is  mad(  his  duty  to  alter  the  valu- 
ation in  such  manner  as  to  make  it  as  iearly  equal  to  the  general 
valuation  of  the  same  species  of  propery,  as  possible. 

There  has  been  but  one  reported  adjulication  under  this  section 
of  our  constitution,  which  was  the  case  )f  Sawyer  v.  The  City  of 
Alton,  3  Scam.  128.  In  this  case,  it  ws  held  by  the  court,  that 
an  act  of  the  legislature  which  required  each  person  of  a  certain 
age  to  })erform  three  days  labor  on  the  sreets  and  roads,  was  con- 
formable to  the  constitution;  that  the  costitution  imposed  no  re- 
strictions upon  the  power  of  the  legislatire  to  impose  other  taxes 
than  those  upon  property,  for  when  prop<rty  was  the  basis  of  tax- 
ation, it  should  only  be  levied  upon  tht  principle  of  valuation; 
that  it  could  not  be  arbitrary,  accordingto  kind  or  quality  with- 
out reference  to  value. 

There  was  another  case  decided  by  this  ourt,  in  which  the  power 
of  the  legislature,  as  exercised  in  the  case  low  under  con- 
sideration, was  sustained  by  the  court.  N)  opinion,  how-  [*  532] 
ever,  was  ever  delivered.  The  legislature  gave  a  similar 
construction  to  the  constitution,  the  year  after  its  adoption,  and 
this  has  been  repeated,  and  acquiesced  in  d  ring  a  period  of  twenty 
years,  not,  however,  without  doubts  amon^f  jurists;  and  doubts  ex- 
pressed by  offering  resolutions  for  the  cosideration  of  the  legis- 
lature. Contemporaneous  interpretations  ft-e  entitled  to  full  weight 
in  all  cases  of  doubtful  construction.  Thy  are  admissible  in  no 
other  case.  In  all  cases,  if  I  doubted,  I  Siould  decide  in  favor  of 
the  power,  as  I  regard  it  one  of  the  vital  owers  of  a  government. 
The  power,  therefore,  to  discriminate  amongst  the  subjects  of  tax- 
ation may  be  doubtful  under  our  constituti)n,  but  should  not  there- 
fore, be  denied.  But  when  a  certain  specie;  of  property  is  selected 
for  taxation,  it  is  certainly  not  in  the  po\^r  of  the  legislature  to 
exempt  any  portion  of  that  species  from  )earing  its  part  of  the 
burden.  Town  lots  have  been  exempted,  u  less  the  tax  from  other 
property  proves  insufficient.  The  legislaure  had  no  power  to 
make  the  exemption,  having  selected  real  esate  as  one  of  the  kinds 
of  property  to  be  taxed.  Town  lots  shouh  have  paid  their  equal 
proportion  according  to  their  value.  Suchm  exemption  of  a  por- 
tion of  the  same  species  of  property  throws  an  undue  proportion 
upon  owners  of  other  land,  in  raising  tht  requisite  sum  for  the 
maintenance  of  the  governpient.  In  this  rspect,  the  constitution 
is  violated  by  the  act. 

Again,  by  the  act,  lands  are  put  into  thret classes;  the  first  class 
is  valued  at  four,  the  second  at  three,  and  he  third  at  two  dollars 
per  acre;  and  a  tax  of  two  cents  per  acre; is  laid  upon  the  first 
class,  one  and  a  half  upon  the  second,  and  die  cent  per  acre  upon 
the  third.     This  is  a  specific  tax  of  so  muchper  acre.    Such  a  tax 
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the  legislature  has  no  constitutional  power  to  levy.  The  classifi- 
cation, regarding  the  local  advantages  and  quality  of  the  land,  only, 
may  be  practically  true,  or  near  enough  so;  but  when  it  is  applied 
to  the  value,  instead  of  tlie  quality,  no  one  can  admit  its  correct- 
ness.    All  the  improvemSlnts  that  industry  and  capital  can  make 

upon  the  land,  become  part  of  the  land,  and  are  included 
r*  5331  within  this  classilication.     Land  is  always  worth  what  it 

will  bring  in  cisli,  sometimes  more.  From  observation 
and  common  experience,  we  know  that  it  will  bring  from  fifty  cents 
to  twenty  thousand  dollars  per  acre,  more  or  less,  as  it  may  be 
more  or  less  advantageoasly  situated  in  cities  for  business  houses, 
and  in  the  countr}''  lor  farming.  It  never  has  been,  is  not  now, 
and  never  will  be  true,  that  its  value  is  from  two  to  four  dollars 
per  acre  throughout  a  State  like  this.  That  mode  of  valuation, 
only,  can  be  adopted  urder  the  constitution,  which  will  ascertain 
its  value,  as  it  may  be  tftected  by  these  various  circumstances,  and 
enhanced  by  improvements,  valuable  mines,  mill  sites,  etc.  A 
mere  arbitrary  valuaticn  will  not  satisfy  the  constitution.  It  must 
be  made  in  such  a  mamer,  or  "so"  as  to  make  the  owner  pay  a 
due  proportion,  and  tint  proportion  must  bear  its  just  ratio  to  the 
ago-regate  value  of  all  the  taxable  property,  and  the  sura  to  be 
raised  as  revenue.  It  leeds  no  argument  or  illustration,  to  prove 
tliat  two,  three  and  foir  dollars  per  acre  is  the  value  of  all  lands 

in  this  State. 

I  have  said  that  all  mprovements  attached  to  the  land  are  a  part 
of  the  land.  All  such  jpits  of  the  lands  as  consist  in  houses,  fences, 
tillage,  mills  and  such  ii^ce  fixtures,  are  excluded  by  this  valuation, 
and  are  therefore  exem!()ed.  Here  is,  then,  by  this  act,  not  only 
an  exemption  of  a  port-In  of  the  same  species  of  property,  to  wit, 
town  lots,  but  also  an  efemption  of  a  portion  of  the  same  property, 
to  wit,  houses,  mills,  e|«.  The  proportion  of  the  tax  that  would 
have  been  paid  by  thiWowners  of  these,  according  to  their  value 
under  an  appraisemenlWias  been  added  to  the  proportion  paid  for 
the  residue.  So,  insteju  of  paying  a  tax  in  proportion  to  the  value 
of  this  kind  of  properP  in  possession,  the  owners  of  one  part  ai-e 
made  to  pay  a  greater  jimount  in  proportion  to  the  value  of  the 
parts  and  portions  exempted.  If  the  twentieth  section  means  this, 
it  has  no  meaning  at  a|.  Suppose  all  houses  were  put  into  three 
classes,  and  their  fouij.ation  walls  wej-e  valued  at  two,  three  and 
four  dollars  apiece  accfding  to  the  class,  and  taxed  at  one,  one  and 
a  half  and  two  cents  t  ch.     Would  any  one  hazard  his  reputation 

aying,  that  all  owners  of  houses  paid  a  tax 

o  the  value  of  their  houses?     Would  not 

the  character.  ;ize,  quality  and  style  of  the  superstructure, 

as  well  as  its  locaticj,  add  to,  or  diminish  its  value?     Yet  this 
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would  be  as  rational,  and  as  near  the  truth  in  ascertaining  the  value, 
as  this  legislative  valuation  does. 

Again,  this  valuation,  bj  excluding  the  value  of  town  lots  and 
houses,  and  other  improvements  on  the  land,  has  thrown  an  undue 
and  unconstitutional  proportion  of  the  tax  upon  personal  property. 
For  this  latter  bears  its  full  proportion  of  all  that  is  thrown  upon 
it,  by  being  actually  valued  by  the  owner  upon  oath,  or  by  the  as- 
sessor. 

The  law  can  not,  for  a  moment,  bear  the  test  of  a  comparison  with 
the  constitution.  Contemporaneous  construction  can  not  meet  and 
overcome  the  plain  reading  of  the  constitution,  nor  distinguish 
away  its  palpable  violation.  The  traditional  history  of  the  time 
would  throw  more  light  on  the  law  than  the  law  does  upon  the 
constitution.  By  compact,  the  State  had  agreed  not  to  tax  non 
residents  higher  than  residents.  Much  valuable  land 'was  in 
their  hands.  The  constitution  was  satislied  by  a  legislative  valu- 
ation into  three  classes,  while  the  law  collected  of  tlie  non-resident 
for  his  wild  unimproved  acre,  and  of  the  resident  for  his  improved 
acre,  its  two  cents  each  '<  so  as  "  to  make  every  person  pay  a  tax  in 
proportion  to  the  legislative  valuation,  not  the  value  of  his  property. 
However  inconvenient  or  impolitic  a  constitutional  provision  may 
be,  when  understood,  it  must  be  obeyed.  It  is  no  less  a  violation 
of  the  constitution  to  fritter  away  its  meaning  by  distinctions,  thau 
openly  to  contravene  its  letter. 

A  review  of  some  judicial  determinations,  in  other  States,  upon 
their  constitutions,  may  throw  some  light  upon  this  subject. 

The  constitution  of  Massachusetts  provides  that  the  general 
court  shall  have  power  to  "  impose  and  levy  proportionable  and 
reasonable  assessments,  rates  and  taxes,  upon  all  the  inhabitants 
of,  and  persons  resident,  and  estates  lying  within  the  said  common- 
wealth; and  also  to  impose  and  levy  reasonable  duties  and  excises 
upon  any  produce,  goods,  wares,  merchandises,  and  com- 
modities whatsoever,  brought  into,  produced,  manufactured,  [*  535] 
or  being  within  the  same."  "  And  while  the  public  charges 
of  government,  or  any  part  thereof,  shall  be  assessed  on  polls  and 
estates,  in  the  manner  that  has  heretofore  been  practiced,  in  order 
that  such  assessment  may  be  made  with  equality,  there  shall  be  a 
valuation  of  estates  within  the  commonwealth  taken  anew  once  in 
every  ten  years,  and  as  much  oftener  as  the  general  court  shall 
order."  The  general  court  provided  ?  mode  of  valuation  by  ap- 
praisement. In  1812,  the  general  cou^'-t  passed  an  act,  levying  a 
tax  of  one  half  of  one  per  cent,  semi-annually,  upon  the  capital 
stock  paid  in,  in  every  banking  corp( (ration  in  operation,  on  the 
first  Monday  of  October  of  that  year;yi',nd  on  default  of  payment 
for  thirty  days  after  the  same  became^:  due,  the  treasurer  was  au- 
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thorized  to  distrain.     The  plaintiffs  were  incorporated  in  1799. 
Upon  these  facts,  the  case  came  into  the  Supreme  court. 

The  plaintiffs  contended  that  they  could  not  be  subjected  to  a 
tax,  or  tribute,  because  the  legislature  is,  by  the  constitution,  lim- 
ited in  its  powers  of  taxation  to  an  equal  and  proportionate  assess- 
ment upon  all  the  property  in  the  commonwealth;  and  that  it  has 
not  the  power  to  select  any  individuals,  or  company,  or  any  specific 
object  of  property  separate  and  distinct  from  a  general  tax  upon  in- 
dividual companies  and  property.  It  was  held  by  the  court,  that 
under  the  former  clanse  of  the  constitution,  authorizing  the  assess- 
ment of  proportionate  taxes  and  rates,  this  act  could  not  be  justi- 
fied and  sustained,  because  those  taxes  must  be  proportional  upon 
the  inhabitants  of,  persons  resident,  and  estates  lying  within  the 
State.  To  select  any  individual,  or  company,  or  any  specific  article 
of  property,  and  assess  them  by  themselves,  would  violate  that  pro- 
vision of  the  constitution.  But  it  was  held,  that  the  power  to  levy 
duties,  and  excises  upon  commodities,  amongst  other  things,  au- 
thorized this  tax,  and  may  also  include  the  license  imposed  upon 
attorneys  and  barristers  at  law,  vendue  masters,  tavern  keepers,  and 
retailers,  and  might  include  other  employments  or  handicraft. 
Portland  Bank  v.  Ajpthorp.     12  Mass.  261. 

The  constitution  of  New  Hampshire  provides,  that  the 
[*  536]  general  court  may  "impose  and  levy  proportional  and  rea- 
sonable assessments,  rates  and  taxes,  upon  all  the  inhabi- 
tants of,  and  residents  within  the  State,  and  upon  all  the  estates 
within  the  same."  "  And  while  the  public  charges  of  government,  or 
any  part  thereof,  shall  be  assessed  on  polls  and  estates  in  the  manner 
that  has  heretofore  been  practiced,  in  order  that  such  assessments 
may  be  made  with  equality,  there  shall  be  a  valuation  of  the  estates 
within  the  State  taken  anew  once  in  every  five  years  at  least,  and 
as  much  oftener  as  the  general  court  shall  order." 

The  legislature  propounded  to  the  Supreme  court  the  following 
questions:  "Has  the  legislature  a  constitutional  right  to  grant  a 
tax  upon  lands  in  aparticular  unincorporated  place,  for  the  purpose 
of  making,  or  repairing  roads  in  such  a  place?  And,  whether  they 
have  such  right  to  grant  a  tax  upon  lands  in  an  incorporated  place, 
and  for  the  same  purpose?"'    The  Supreme  court  resolved,  and  an- 


swered the  questions  in  the 
of  the  legislature  to  impose 


negative,  that  the  constitutional  right 
taxes  can  not,  by  any  sound  rule  of  con- 
struction, be  held  to  extend  further  than  to  impose  proportional  and 
reasonable  taxes.  The  equiility  intended  is,  that  the  same  tax  shall 
be  laid  upon  the  same  an.ount  of  property,  in  every  part  of  the 
State,  so  that  each  man's  taxable  property  shall  bear  its  due  pro- 
portion of  the  tax,  accord'ng  to  its  value.  And  a  tax  thus  laid 
iipon  the  taxable  estate  of   he  people  is  a  proportional  tax,  within 
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the  meaiiiiio;  of  the  constitution.  The  taxes  are  also  to  be  "  reason- 
able,"  and  thej  say  the  word  "reasonable"  means  just;  and  that 
the  sense  of  the  clause  is,  that  taxes  shall  not  only  be  laid  propor- 
tionally, but  in  due  proportion,  so  that  each  individual's  just  share, 
and  no  more,  shall  fall  upon  him.  They  further  remark  that,  "  to 
establish  rules  by  which  each  individual's  just  share  and  equal  pro- 
portion of  a  tax  shall  be  determined,  is  a  task  of  much  difficulty, 
and  a  very  considerable  latitude  of  discretion  must  be  left  to  the 
legislature  on  the  subject."  "Within  the  limits  of  this  discretion 
as  to  the  selection  of  proper  subjects  of  taxation,  and  the  propor- 
tion of  the  tax  that  shall  be  levied  upon  each  subject,  the 
authority  of  the  legislature  is  without  question."  See  [*  537J 
opinion  of  the  court,  etc.,  in  4  N.  Hamp.  565. 

The  constitution  of  Arkansas  provides,  that  "  all  property  subject 
to  taxation  shall  be  taxed  according  to  its  value,  that  value  to  be 
ascertained  in  such  manner  as  the  general  assembly  shall  direct, 
making  the  same  equal  and  uniform  throughout  the  State.  No 
one  species  of  property,  from  which  a  tax  may  be  collected,  shall 
be  taxed  higher  than  another  species  of  property  of  equal  value: 
Provided  the  legislature  sliall  have  power  to  tax  merchants,  hawk- 
ers, peddlers,  and  privileges,  in  such  manner  as  may  from  time  to 
time  be  prescribed  by  law. 

The  legislature  passed  a  law,  imposing  upon  the  keeper  of  every 
billiard  table  in  the  State,  the  sum  of  live  hundred  dollars  for  each 
table  for  every  six  months;  and  also  a  tax  upon  each  stable  horse, 
equal  in  amount  to  the  price  of  the  services  of  such  horse  to  one 
mare.  It  was  contended  that  these  taxes  were  authorized  by  the 
power  to  tax  "privileges;"  but  the  court  held  that  the  law  was 
unconstitutional  and  void;  that  these  were  not  "  privileges"  within 
the  meaning  of  the  constitution,  but  natural  rights;  that  in  taxing 
property,  it  must  be  so  regulated  that  every  species  and  descrip- 
tion of  property,  subject  to  taxation,  shall  bear  and  pay  an  equal 
ratio,  or  amount  of  revenue  to  the  State.  This  rule,  as  to  the 
State  revenue,  is  inflexible,  and  leaves  with  the  legislature  no  pow- 
er to  discriminate  and  fix  upon  one  description  or  species  of  prop- 
erty, a  greater  tax  than  that  fixed  by  law  upon  every  other  de- 
scription or  species  of  property,  of  equal  value  subject  to  taxation: 
and  that,  as  property,  they  can  not  be  subjected  to  any  othei  than 
an  ad  valorem  tax.     Stevens  v.  The  Stafe^  2  Arkansas,  298,  312. 

Although  in  Kentucky  there  is  no  pal-ticular  provision  relative 
to,  or  a  restriction  upon  the  power  of  tha  legislature  in  relation  to 
taxation,  vet  the  courts,  under  the  provij^ions  of  a  bill  of  rights, 
declaring  the  equality  of  freemen,  and  that  no  man,  or  set  of  men 
are  entitled  to  exclusive  privileges,  andl  that  no  man's  property 
shall    be    taken  for  public  use,  without   just  compensation,  say, 
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[*  538]  that  common  burdens  should  be  sustained  by  common  con- 
tributions, regulated  by  some  iixed  general  rule,  and  appor- 
tioned according  to  souje  Iixed  ratio  of  equality.  It"  a  capitation 
or  personal  tax  be  levied,  it  must  be  imposed  on  all  the  free  citi- 
zens equally  and  alike;  or  if  anad  valoreui^  or  specific  tax  be  laid  on 
property,  it  must  bear  equally  according  to  value  or  kind  on  all  the 
property,  or  on  each  article  of  the  same  kind  owned  by  every  citizen; 
and  no  citizen,  or  class  of  citizens,  owning  any  property  of  the  kind 
sul)jected  to  taxation,  can  be  constitutionally  exempted.  An  exact 
equalization  of  the  burden  of  taxation  is  unattainable  and  Utopian; 
but  still,  there  are  well  defined  limits,  within  which  the  practical 
equality  of  the  constitution  may  be  preserved,  and  which,  there- 
fore, should'  be  deemed  impassable  barriers  to  legislative  power. 
Taxation  may  not  be  universal,  but  it  must  be  general  and  uni- 
form. The  legislature,  in  the  plenitude  of  its  taxing  power,  can 
not  have  constitutional  power  to  exact  from  one  citizen,  or  county, 
the  entire  revenue,  Sattoii's  Heirs  v.  Louisville,  5  Dana,  31; 
The  City  of  Lexington  v.  McQuillan''s  Heirs,  9  do.  516,  517. 

The  constitution  of  the  United  States  authorizes  congress  "to 
levy  and  collect  taxes,  duties,  imposts  and  excises;"  but  all  duties, 
imposts  and  excises  shall  be  uniform  tliroughout  the  United  States. 
"]No  capitation,  or  other  direct  tax  shall  be  laid,  unless  in  propor- 
tion to  the  census,  or  enumeration,  hereinafter  directed  to  be 
taken."  Congress  passed  an  act  laying  "  a  tax  on  carriages  for 
the  conveyance  of  persons,  kept  for  the  use  of  the  owner."  A 
question  was  raised,  under  this  statute,  whether  it  was  a  direct, 
tax,  and  therefore  to  be  apportioned  according  to  the  census.  It 
w^as  held,  that  it  was  not.  There  are  two  rules  to  be  observed  by 
congress,  in  laying  a  tax  under  the  constitution,  to  wit:  the  rule 
of  uniformity,  when  they  lay  duties,  imposts  and  excises;  and  the 
rule  of  apportionment,  according  to  the  census,  when  they  lay  a 
direct  tax.  If  there  be  any  other  species  of  taxes,  that  are  not 
direct,  and  not  included  within  the  words  "duties,  imposts  and 
excises,"  they  may  be  lai^  by  the  rule  of  uniformity,  and  not  as 
congress  shall  thijnk  proper  and  reasonable.  The  consti- 
P  539]  tution  does  conteijiplate  other  taxes  than  direct  taxes,  du- 
ties, imposts  and  excises.  This  tax  is  included  within  the 
term  "duties,"  and  is  indirect,  and  has,  in  this  instance,  been  laid 
according  to  the  rule  of  ujiiformity,  and  not  apportionment.  Tax 
is  a  generic  term,  and  ii/^cludes  under  it,  first,  direct  taxes,  sec- 
ondly, duties,  imposts  an(  excises;  thirdly,  all  other  classes  of  an 
indirect  kind,  and  not  wi  hin  any  of  the  classifications  enumerated 
under  the  preceding  heac  s.  That  a  capitation  is  a  direct  tax,  and 
in  theory  and  practice,  a  'axon  lands  is  deemed  to  be  a  direct  tax; 
and  that  it  is  questional  le,  whether  any  other  tax  is  a  direct  tax 

426 


1845.]  McKiNNEY  i\  The  People.  540 


Syllabus. 


within  the  meaning  of  the  constitution.  Hilton  v.  The  United 
States,  3  Dallas,  171;  S.  C.  1  Peters'  Cond.  K.  83. 

I  have  given  the  views  and  decisions  of  five  different  enlio-ht- 
ened  courts,  upon  the  constitutional  power  of  the  legislature  in 
levying  taxes.  In  Kentucky,  without  a  constitutional  restriction 
upon  legislative  power,  the  courts  declare  that  upon  principles  of 
natural  justice,  and  republican  liberty,  the  legislature- have  no 
power  to  impose  a  partial  taxation.  The  courts  in  Arkansas  deny 
the  existence  of  a  power  in  the  legislature  to  declare  a  natural 
right  a  "  privilege,"  and  then  to  tax  it  as  such.  In  Massachusetts 
the  courts  say,  that  under  a  power  to  levy  proportionable  and  rea- 
sonable assessments,  rates  and  taxes  upon  estates  and  persons,  the 
legislature  can  not  levy  a  tax  upon  the  capital  stock  paid  in,  in  a  bank. 
The  courts  in  New  Hampshire  deny  to  the  legislature,  under  a 
similar  constitution,  the  power  to  levy  a  land  tax  upon  a  particular 
town  or  county.  , 

If  such  provisions  impose  such  limitations  and  restrictions  upon 
legislative  power,  how  much  less  could  we,  under  the  broad  pro- 
vision of  our  constitution,  requiring  a  proportionate  value,  sanc- 
tion a  law  exempting  a  large  portion  of  the  same  species  of  prop- 
erty from  any  portion  of  that  burden's;  I  can  not  bring  my  mind 
to  doubt,  or  believe,  that  the  legislature  can  exempt  any  portion 
of  the  kinds  of  property  to  be  taxed;  or  dispense  with  an  actual 
appraisement  when  assessed,  it  being  the  only  mode  of  valuation, 
which  will  correctly  ascertain  its  value,  "  so"  that  every  person 
shall  pay  his  proportion. 

This  is  the  only  point  upon  which  I  differ  with  the  ma-  [*  540] 
jority  of  the  court. 

Treat,  J.,  said:  I  concur  in  the  dissenting  opinion  of  Mr.  Jus- 
tice Scates. 

Judgment  affirmed. 


William  McKinney  v.  The  People  of  the  State  of  Illinois. 

Error  to  Rock  Island. 

1.  Crtminal  cacse— /i9?-??i  of  record.  In  a  criminal  case,  after  the  caption 
stating  the  time  and  place  of  holding  the  court,  the  record  should  consist  of  the 
indictment,  properly  indorsed,  as  found  by  the  grand  jury;  the  arraignment  of 
the  accused,  and  his  plea;  the  impanelling  of  the  ti'averse  jury,  their  verdict, 
and  the  judgment  of  the  court.  This,  in  general,  is  all  that  the  record  need 
state.  If,  during  the  progress  of  the  prosecution,  motions  are  made  and  over- 
ruled, the  facts  can  be  preserved  by  a  special  entry  on  the  record,  or  by  bills  of 
exceptions.  In  one  or  the  other  of  these  ways,  it  is  necessary  to  preserve  every 
fact  that  the  prisoner  may  deem  essential  to  his  rights,  and  a  fair  and  regular 
trial. 
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2.  Indictment — indorsement  of  icitness.  If  the  names  of  the  witnesses,  on 
whose  evidence  an  iudictmeut  is  found,  are  not  indorsed  thereon,  it  is  an  irreg- 
ularity which  can  be  corrected  by  moving  the  court  to  quash  the  indictment. 
If  the' motion  is  refused,  the  fact  may  be  preserved  by  a  bill  of  exceptions.  If 
the  fact  do  not  appear  in  the  bill  of  exceptions,  the  court  will  presume  that  the 
witnesses'  names  were  properly  indorsed,     (a) 

3.  Same — copy  to  accused — waiver.  A  prisoner,  when  called  upon  to  plead  to 
an  indictment,  may  demand  a  copy  of  the  indictment,  etc.,  before  he  can  be 
compelled  to  plead ;  and  if  the  court  should  refuse  the  request,  it  would  be  er- 
ror, and  the  fact  should  be  preserved  in  a  bill  of  exceptions.  But  if  the  prisoner 
plead  and  goto  trial  without  objection,  he  waives  his  right,  (b) 

4.  Trial — criminal  cause — j^*^"^^^  ofjiirors  to  accused.  A  prisoner  may  demand 
a  panel  of  the  jury,  and  if  he  object  to  being  tried  until  the  panel  is  furnished 
him,  and  the  court  refuse  it,  it  is  error,  and  the  fact  should  be  preserved  in  a 
bill  of  exceptions. 

5.  Same — same — continuance  to  special  term.  A  prisoner  can  not  complain 
of  the  appointment  of  a  special  term  of  court,  and  of  a  continuance  of  his  case 
from  that  term  over  a  regular  term,  when  he  is  not  injured  thereb3'. 

6.  Jury — record  silent,  presumption  as  to  custody.  The  law  presumes,  until 
the  contrary  is  shown,  that  the  court  performs  its  duty;  and  it  does  not  follow, 
because  the  record  is  silent  upon  a  point,  notnecessary  to  be  stated  therein,  that 
the  court  neglected  its  duty.  Therefore,  where  a  record  was  silent  as  to  the 
disposition  of  the  jury  at  an  adjournment  of  court,  and  when  they  retired  to 
consider  of  their  verdict,  it  was  not  to  be  presumed  that  the  court  neglected  so 

important  a  duty  as  that  of  placing  the  jury  in  charge  of  a  sworn  officer,  (c) 
[*541]       7.     Criminal  case — custody  of  jury,  The  law  in  capital  cases  undoubt- 
edly is,  that  from  the  commencement  of  the  trial  until  the  rendition  of 
the  verdict,  the  jury,  during  all  the  adjournments  of  the  court,  should  be  placed 
in  charge  of  a  sworn  officer,  unless  it  is  otherwise  ordered  by  the  court,  by  the 


Cases  Citing  Text. 

(«)  In  criminal  case  People  are  not 
restricted  to  witnesses  whose  names 
are  indorsed  on  back  of  indictment. 
Perfect  v.  People,  70  111.  171,  175.  R. 
S.  1874,  Criminal  Code,  ch.  38,  Div. 
13,  §  1,  [S.  and  C.'s  Stats,  p.  861 ;  Coth- 
ran's  Stats.  (1885),  p.  529]  provides  that 
accused  charged  with  felony  shall  be 
furnished  before  arraignment  with 
copy  of  indictment  and  list  of  jurors 
and  witnesses. 

{h)  Pleas  of  autrefois  acquit  and  au- 
trefois convict  are  useless  under  statu- 
tory provisioBs  in  force  in  this  State 
and  demurrer  may  be  sustained  to 
them  on  that  ground.  Hankins  v.  Peo- 
ple, 106  111.  628,  043.  Accused  in  crim- 
inal case  before  he  is  placed  on  trial 
should  be  furnished  with  copy  of  in- 
dictment and  list  of  witnesses.  Yundt 
V.  People,  65  111.  372,  374.  In  criminal 
case  accused  may  admit  away  his 
rights,  e.  g.hy  filing  in  lower  court  copy 
of  opinion  of  supreme  court  in  lieu  of 
remittitur,  he  waives  right  to  have 
latter.  Perfect  v.  People^  70  111.  171, 
179.  In  criminal  case  accused  waives 
irregularity  if  he  docs  not  object  to  it 
promptly,  e.  g.  reading  uewspapfjr  by 
juryman.    Biilliner  v.  People,   93  111. 


394,  401. 

(t)  In  criminal  case  it  will  be  pre- 
sumed that  jury  upon  retiring  were 
placed  in  charge  of  sworn  officer,  un- 
less such  presumption  is  contradicted 
by  record.  Pate  v.  People,  3  Gilm.  644, 
662 ;  Knouflf  v.  People,  6  Bradw.  154. 
In  criminal  case  where  record  shows 
that  jury  dispersed  from  time  to  time, 
it  will  be  presumed  that  they  separated 
with  prisoner's  consent  unless  con- 
trary appears.  Pate  v.  People,  3  Gilm. 
644,  662.  Party  has  right  to  have  jmy 
polled  on  receipt  of  verdict.  Rigg-a. 
Cook,  4  Gilm.  351 ;  Crofty  v.  Wyatt,  3 
Bradw.  388.  Where  record  of  criminal 
case  shows  that  jury  retired  in  charge 
of  sworn  officer,  it  will  be  presumed 
that  officer  took  proper  oath  in  absence 
of  evidence  to  contrary.  Holmes  v. 
People,  5  Gilm.  478,  480.  In  criminal 
cases,  jury  when  out  of  presence  of 
court  should  be  in  charge  of  officer 
specially  sworn.  Gibbons  v.  People, 
23  111.  518,  521.  Apart  from  statute, 
jury  in  criminal  case  may  proiierly, 
with  consent  of  parties,  seal  verdict  and 
separate  until  opening  of  court  on  next 
day.  Reins  v.  People,  30  111.  256,  273. 
Statute  is  peremptory  that  jury  when 
they  retire  to  consider  their  verdict 
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consent  of  the  accused  and  the  attorney  for  the  people.  In  civil  cases,  and  in 
cases  of  misdemeanor,  the  rule  is  different,  and  the  court  may  exercise  a  dis- 
cretion as  to  the  proper  disposition  of  the  jury  during  the  progress  of  the  trial. 
{d) 

8.  Same — same — capital  case.  If  a  jury,  in  a  capital  case,  separate  without 
the  consent  of  the  prisoner,  the  court  should,  on  the  fact  being  established,  set 
aside  the  verdict,  and  grant  a  new  trial,  unless  such  separation  was  the  result 
of  misapprehension,  accident,  or  mistake  on  the  part  of  the  jury,  and  under  cir- 
cumstances showing  that  such  separation  could  by  no  possibility  have  resulted 
to  the  prejudice  of  the  prisoner. 

9.  Oath— form  of  administration.  The  common  law  recognizes  any  mode 
of  swearing  a  witness,  that  the  witness  believes  to  be  binding  on  his  conscience. 
An  oath  administered  by  holding  up  the  hand,  although  the  Gospels  were  not 
presented  to  the  witness,  and  he  did  not  declare  that  he  had  conscientious  scru- 
ples against  being  sworn  on  the  Gospels,  no  objection  being  made  by  the  pris- 
oner at  the  time,  was  held  legal  and  valid,  {e) 

Indictment  for  murder  against  the  plaintiff  in  error  and  others, 
in  the  Rock  Island  circuit  court,  tried  at  the  May  term,  184:5,  the 
Hon.  Thomas  C.  Browne  presiding.  The  various  proceedings  in 
the  cause  are  fully  stated  in  the  opinion  of  the  court. 

C.  GiLMAN,  and  J.  B.  Wells,  appeared  in  behalf  of  the  plaintiff 
in  error  in  this  court,  and  relied,  for  a  reversal  of  the  judgment  of 
the  court  below,  upon  the  following  points  and  authorities: 

I.  The  requirements  of  the  statute,  in  reference  to  the  prelimi- 
nary proceedings  in  the  court  below,  were  not  complied  with. 

1.  The  record  does  not  show  that  the  names  of  the  witness  or 
witnesses,  upon  whose  testimony  the  indictment  was  found,  were 
indorsed  thereon.  On  this  point,  the  statute  is  imperative.  R.  L. 
379,  §  3. 

2.  It  does  not  show  that  the  prisoner,  previous  to  liis  arraign- 
ment, was  furnished  with  a  copy  of  the  indictment,  and  a  list  of 
the  jurors  and  witnesses.  On  this  point,  the  statute  is  equally 
imperative.  R.  L.  212,  §  170;  lb.  379,  §  3;  Gardner  v.  The  Peo- 
ple, 3  Scam.  89. 

3.  The  cause  was  continued  from  the  September  special 

term  over  the  regular  October  term,  without  any  order  of  [*  542j 
continuance  at  the  latter  term,  or  taking  any  notice  of  it 

should  be  in  charge  of  sworn  officer,  hotel.    Jumpertz  v.  People,  21  111.  374, 

exceptincasesof  misdemeanors  where  411.     In  capital  case  jury  should  not 

parties   agree   to  dispense  with  such  be  allowed  to  separate    except  with 

officer.     Mclntyre    v.  People,  38  111.  consent  of  People  aud  accused;  sepa- 

514,  518.     R.  S.  1874,  Criminal  Code,  ration  of  jury  is  ground  for  new  trial 

ch.  38,  Div.  13,  §  15,  [S.  and  C.'s  Stats,  p.  unless  it  is  evident  that  accused  could 

866;   Cothran's    Stats.  (1885)    p.  532]  not  by  any  possibility  have  been  prej- 

provides  that  jury  shall  retire  to  con-  udiced    by  separation.     Jumpertz  v. 

sider   of   their  verdict  in    charge  of  People,  21  111.  374,  411 ;  Russell  ».  Peo- 

sworn  officer,  except  that  in  cases  of  pie,  44  111.  508.  R.  S.  1874,  Oaths,  etc. 

misdemeanor  where    parties  consent  ch.  101,  §3,  [S.  and  C.'s  Stats,  p.  1678; 

jury  may  seal  verdict.  Cothran's   Stats.  (1885)  p.  1011]   pre- 

(rT)  In  capital  case,  jurors  should  not  scribes  form  of  oath  to  be  adminis- 

be  allowed  to  dine  at  public  table  of  tered. 
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whatever.  It  is  submitted  whether  tliis  did  not  operate  as  a  dis- 
continuance. 1  Bovier's  Law  Die.  328;  1  Tomlin's  do.  408,  559; 
1  Chitty's  Crim.  Law,  363  top  paging,  643  marginal. 

4.  The  appointment  of  the  September  special  term  was  un- 
authorized by  law. 

II.  The  proceedings,  after  the  trial  was  commenced,  were 
irregular  and  illegal. 

1.  After  a  portion  of  the  evidence  had  been  heard,  the  court 
improperly  took  a  recess  until  the  next  morning,  without  making 
any  order  in  relation  to,  or  disposition  of  the  jury.  R.  L.  213,  §§ 
178,  179;  3  Thomas'  Coke,  392;  The  People  v.  Meany,  4  Johns. 
294;  Nomaque  v.  The  People,  Breese,  11,  and  cases  cited  in  the 
note;  The  People  v.  Scates,  3  Scam.  352;  Jones  v.  The  State,  2 
Blackf.  479;  Van  Doren  «.  Walker,  2  Caines,  373;  Fink  v.  Hall, 
8  Johns.  437;  Beekman  v.  Wright,  11  do.  442;  The  People  v. 
Douglass,  4  Cowen,  26;  State  v.  Prescott,  7  N.  Hamp.  287,  and 
the  numerous  cases  there  cited,  and  ably  commented  on;  The  King 
V.  Stone,  6  T.  K  531. 

2.  Wlien  the  jury  retired  to  consider  of  their  verdict,  it  does 
not  appear  from  the  record  (and  therefore  not  to  be  presumed),  that 
they  were  placed  in  the  charge  of  a  sworn  officer,  as  required  by 
statute.     R.  L.  213,  §  179. 

3.  The  oaths  administered  to  the  jurors  and  witnesses  in  this 
cause,  were  not  administered  as  required  by  the  statutory  or  com- 
mon law.  The  general  rule  of  law  is,  that  an  oath  shall  be  taken 
by  laying  the  hand  upon  and  kissing  the  Gospels.  Every  depar- 
ture from  this  general  rule  constitutes  an  exception  to  it,  and  has 
been  provided  for  by  legislative  enactment,  in  order  to  accommo- 
date the  conscientious  scruples  of  the  person  taking  the  oath.  The 
history  of  judicial  oaths,  from  the  earliest  period,  fully  sustains 
this  position.  Our  own  statute,  which  is  our  rule,  recognizes  this 
doctrine  by  its  peculiar  phraseology,  and  is  simply  in  affirmance 
of  the  common  law.    Its  language  is,  "conscientious  scruples  about 

the  present  mode  of  administering  oatlis,  by  laying  the 
[*  543]  hand  on  and  kissing  the  Gospels."  The  word  "present," 
•  as  liere  used,  is  synonymous  with  "  usual."  The  person 
must,  in  the  language  of  the  statute,  "  declare  that  he  or  she  has 
conscientious  scruples,"  etc.,  or  the  oath  should  be  administered 
in  the  "  present  mode."  The  law  on  this  subject,  from  the  earliest 
period,  will  be  found  on  reference  to  the  following  authorities: 
Puffendorf  (folio  edition),  338,  Book  iv.  ch.  2,  §  4;  Archbold's 
Crim.  PI.  146;  Roscoe's  Crim.  Ev.  119;  2  Phil.  Ev.  (Cowen  & 
Hill's  edit.)  63;  1  Starkie's  do.  23;  1  Greenl.  §  371;  1  Chitty's 
Crim.  Law,  552;  R.  L.  472;  Commonwealth  v.  Buzzell,  16  Pick. 
157.  f 
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III.  The  remaining  objections  are  general,  and  grow  out  of  the 
preceding. 

J.  A.  McDouGALL,  attorney  general,  for  the  people,  in  reply: 
The  court  will  presume  that  the  prisoner  was  furnished  with  a  copy 
of  the  indictment,  etc.,  previons  to  his  arraignment,  the  record 
showing  that  a  copy  was  furnished. 

There  was  no  irregularity  in  continuing  the  cause  over  the  reg- 
ular term;   the  English  rule  is  not  in  force  in  this  State. 

If  there  was  any  irregnlarity  in  administering  the  oaths,  which 
we  do  not  admit,  objection  should  have  been  made  by  the  counsel 
on  the  trial  below.  It  is  now  too  late  to  urge  it.  Gill  v.  Cald- 
well, Breese,  28;  Cady  v.  Norton,  14  Pick.  236. 

The  general  presumption  of  law  is,  that  courts  do  their  duty; 
were  it  otherwise,  there  would  be  no  safety  in  judicial  proceedings. 
The  rule  applies  in  the  present  case.  Until  the  contrary  is  shown, 
this  court  will  presume  that  the  court  below  made  the  proper  dis- 
position in  relation  to  the  jury,  both  at  the  time  a  recess  was  taken, 
and  when  they  retired  to  consider  of  their  verdict.  It  is  not  neces- 
sary that  these  facts  should  appear  of  record.  Again,  admitting 
that  the  conrt  did  not  so  dispose  of  the  jury,  it  is  incumbent  upon 
the  prisoner  to  show  that  harm  has  been  done,  before  this  court 
will  disturb  the  verdict.  These  objections,  too,  should  have  been 
made  at  the  trial;  they  can  not  now  be  urged. 

The  cases  cited  from  the  New  York  reports,  were  deter-  P  5441 
mined  on  applications  for  a  new  trial.  The  case  in  Indiana, 
so  strongly  relied  on  by  the  counsel  for  the  prisoner,  was  based 
upon  those  decisions,  which  were  made  in  civil  cases  and  depen- 
dent upon  statutory  regulations.  The  causes  originated  in  their 
inferior  courts,  where  no  presumptions  are  indulged  in  favor  of 
correct  proceeding.  The  statute  is  the  charter  of  their  authority, 
and  it  must  appear  atiirmatively  that  its  requirements  have  been 
complied  with.  The  court  is  not  required  to  see  that  every  fact 
in  the  progress  of  the  trial  is  recited  npon  the  record.  The  pre- 
sumption of  law  is,  that  every  act  necessary  and  proper  to  be  done, 
was  done. 

J.  B.  Wells,  for  the  plaintiff  in  error,  in  conclusion:  The  first 
and  second  errors  assigned,  are  fatal.  The  framers  of  the  statute 
had  in  view  the  necessity  of  the  case.  The  prisoner  should  know 
who  are  his  accusers,  and  the  nature  of  the  charsfe  against  him, 
before  he  is  required  to  plead.  These  are  his  rights,  and  he  can 
not  be  presumed,  in  either  case,  to  have  waived  them;  on  the  con- 
trary, he  is  presumed  to  be  standing  in  all  his  rights. 

As  to  the  third  error.  The  proceedings  of  the  court  below 
operated  as  a  discontinuance.     Such  is  the  current  of   English 
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•luthority,  and  no  attempt  has  been  made  to  show  it  inapplicable 
.J  the  Judicial  proceedings  in  this  country. 

The  court  erred  in  appointing  a  special  term  at  a  special  term. 
There  is  no  warrant  in  the  statute  for  such  a  proceeding,  except 
nnder  peculiar  circumstances,  whicli  did  not  exist  in  this  case. 

The  objections  made  nnder  the  htth  and  sixth  assignments  of 
error,  are  insuperable.  The  law,  as  laid  down  in  Indiana,  is  the 
onlv  safe  and  correct  rule.  However  much  may  be  presumed  in  - 
favor  of  courts  in  civil  cases,  the  same  presumption  can  not  be  in- 
dulged in  criminal.  The  case  in  2  Blackf.  is  precisely  in  point, 
and  should  be  decisive  of  this  canse. 

The  counsel  for  the  people  contends,  that  objections  to 
r*  545]  the  mode  of  swearing  the  jurors  and  witnesses,  shonld 
have  been  made  by  the  prisoner  at  the  trial.  The  prisoner 
surely  had  no  control  over  this  matter.  The  same  may  be  said  in 
regard  to  other  points,  which,  he  contends,  should  have  then  been 
made. 

According  to  the  authority  of  the  case  in  the  term  reports,  it 
should  appear  of  record  that  the  court  made  the  proper  disposition 
of  the  jury,  and  the  particular  form  of  the  enti-y  is  there  given. 

Where  a  motion  for  a  new  trial  and  in  arrest  of  judgment  has 
been  made  in  the  court  below,  in  the  Supreme  conrt  the  whole 
record  is  thrown  open  to  exception;  and  whatever  appears  on  its 
face  to  have  been  irregular,  may  be  here  taken  advantage  of. 

LocKwooD,  J.*  At  the  October  term  of  the  Rock  Island  circnit 
conrt,  in  the  year  1843,  William  McKinney  was  jointly  indicted 
with  George  Blaylock  and  Isaac  McKinney,  for  the  murder  of  Ed- 
mund A.  Philleo,  and  the  indictment  was  indorsed  "  a  true  bill," 
and  signed  by  the  foreman,  which  as  far  as  the  record  shows,  was 
the  only  indorsement  thereon.  A  motion  was  made  to  qnash  the 
indictment,  but  it  does  not  appear  that  any  reasons  were  hied,  or 
that  any  disposition  was  made  of  the  motion.  The  defendants  were 
arraigned,  and  furnished  with  a  copy  of  the  indictment,  and  a  list 
of  the  jurors  and  witnesses,  and  pleaded  "not  guilty,"  and  at  the 
same  term  a  jury  was  impanelled,  but  could  not  'agree  on  a  ver- 
dict; and  they  were  discliarged  by  the  consent  of  the  prisoners  and 
the  attorney  for  the  people.  The  cause  was  then  continued  to  the 
May  term,  1844,  when  another  trial  was  had,  but  the  jury  could 
not  agree,  and  they  were  again  discharged  by  like  consent.  The 
causewas  then  continued  to  a  special  term  of  said  conrt,  appointed 
to  be  held  on  the  second  Monday  of  July,  1844.  At  this 
r*  5461  term  no  jury  could  be  obtained,  and  the  cause  was  again 

*  Young,  J.,  having  refused  an  application  for  a  writ  of  error  and  sjipersedeas, 
declined  hearing  the  argunaeut,  or  taking  any  part  in  the  decision  of  the  cause. 
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continued  to  a  second  special  terra,  ordered  to  be  held  on  the 
lifth  Monday  of  September,  1844.  At  the  September  special 
term  aforesaid,  the  prisoners  tiled  their  affidavit  for  a  continuance 
to  the  May  term,  1845,  and  the  court  granted  the  same,  and  ordei-ed 
the  cause  to  be  continued  to  that  term. 

At  the  May  terra,  1845,  a  jury  was  impanelled  for  the  trial  of 
"William  McKinney  alone,  and  after  hearing  a  portion  of  the  evi- 
dence, the  court  took  a  recess  until  the  next  morning,  when  the 
prisoner  being  again  brought  into  court,  the  remainder  of  the  evi- 
dence and  arguments  of  counsel  were  heard,  and  the  cause  sub- 
mitted to  the  jury,  who  retired  to  consider  their  verdict,  and  after- 
wards returned  into  court  with  a  verdict  of  "guilty"  against  the 
prisoner,  William  McKinney.  The  prisoner  then  entered  a  motion 
in  arrest  of  judgment,  and  for  a  new  trial,  which  motions  were 
overruled,  and  sentence  of  death  pronounced  on  the  prisoner. 

The  following  bill  of  exceptions  appears  in  the  record,  to  wit: 
"  Be  it  remembered,  that  on  the  trial  of  this  cause,  and  after  the 
jury  had  returned  into  court  with  their  verdict,  the  defendant 
moved  the  court  in  arrest  of  judgment  and  for  anew  trial,  upon  the 
following  grounds,  to  wit:  1st.  It  appears  by  the  record  in  this 
cause,  that  a  special  term  was  appointed  for  the  trial  of  this  cause, 

which  said  special  terra  was  holden  on  the Monday  of , 

1844;  that  this  cause  was  continued  from  the  said  special  term  to 
this  present  term  of  said  court,  a  regular  term  of  said  court  having 
interv^ened  between  said  special  term  and  this  present  term,  to  wit, 
on  the  first  Monday  of  October,  1844,  at  which  said  regular  term 
no  order  or  continuance  was  entered  in  this  cause.  2d.  That  the 
indictment  is  defective  and  insufficient.  And  for  a  new  trial,  the 
defendant  shows  the  following  grounds:  1st.  That  it  appears 
from  the  affidavit  herein  filed,  that  the  oaths  administered  to  the 
jurors  and  witnesses  were  not  administered  in  conformity  with  the 
laws  of  this  State.  2d.  That  the  verdict  is  contrary  to  law  and  evi- 
dence. And  also  filed  the  affidavit  of  Joseph  Conway,  which  is  in 
these  words:  '  The  People  of  the  State  of  Illinois  against 
William  McKinney,  impleaded  with  George  Blaylock  and  [*  547] 
Isaac  McKinney.  May  term  of  the  Rock  Island  circuit 
court,  A.  D.  1845.  Joseph  Conway,  being  duly  sworn,  deposes  and 
says,  that  on  the  trial  of  the  above  entitled  cause,  he  was  and  acted 
as  clerk  of  said  court;  and  that  he  swore  a  majority  of  all  the 
jurors  and  witnesses  sworn  on  the  trial;  that  none  of  said  jurors 
or  witnesses  were  sworn  by  this  deponent,  by  laying  the  hand  on  and 
kissing  the  Gospels,  and  that  the  Gospels  were  not  presented  to  any 
one  of  said  jurorsor  witnesses  by  this  deponent;  nordid  any  of  them 
declare  that  they  had  conscientious  scruples  about  that  mode  of  ad- 
ministering oaths,  but  that  most  of  said  witnesses  and  of  said  jurors 
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were  sworn  by  tlie  uplifted  hand  without  their  request,  or  making 
objection  to  swearing  on  the  Gospel,  Joseph  Conway.  Sworn  and 
subscribed  before  me,  this  30th  May,  1845,  Thomas  C.  Browne, 
judge,'  etc.  And  after  argument  and  mature  deliberation  had,  the 
court  overruled  both  said  motions,  and  rendered  judgment  against 
defendant;  whereupon  the  defendant  by  his  counsel,  excepts  and 
prays  this,  his  bill  of  exceptions,  may  be  signed,  sealed  and  made 
a  part  of  the  record  jn  this  cause,  which  is  done. 

Thomas  C.  Browne.  [Seal.]" 

The  following  errors  have  been  assigned,  to  wit: 

1.  That  it  does  not  appear  from  the  record  in  this  cause,  that 
the  name  of  the  witness  or  witnesses,  upon  whose  evidence  the  in- 
dictment was  found,  were  indorsed  thereon. 

2.  That  it  does  not  appear  from  the  record,  that  the  defendant 
previous  to  his  arraignment,  was  furnished  with  a  copy  of  the  in- 
dictment and  a  list  of  the  jurors  and  witnesses. 

3.  That  the  cause  was  continued  from  the  September  special 
term,  over  the  regular  October  term,  without  any  order  being  en- 
tered thereon  at  said  intervening  term. 

4.  The  court  erred  in  appointing  said  September  special  term. 

5.  That  after  the  trial  of  the  cause  had  been  commenced  and 
a  portion  of  the  evidence  had  been  heard,  the  court  took  a  recess 
until  the  next  morning,  without  making  any  order  in  relation  to 

the  jury. 
[*  548]       6.     That  it  does  not  appear  from  the  record  that  when 

the  jury  retired  to  consider  of  their  verdict,  they  were 
placed  in  charge  of  a  sworn  officer,  according  to  the  provisions  of 
the  statute  in  such  case  made  and  provided. 

7.  That  the  oaths  administered  to  the  jurors  and  witnesses  in 
this  cause,,  were  not  administered  according  to  law. 

8.  The  court  erred  in  overruling  the  defendant's  motion  in  ar- 
rest of  judgjnent  and  for  a  new  trial. 

9.  The  court  erred  in  rendering  a  judgment  against  the  defend- 
ant. 

On  the  argument  of  this  cause,  numerous  authorities  both  En- 
glish and  American  were  cited  to  sustain  the  assignment  of  errors. 

Before  entering,  however,  upon  the  discussion  of  the  various 
errors  relied  on  to  reverse  the  judgment  rendered  against  the  pris- 
oner, it  may  not  be  amiss  to  take  a  cursory  review  of  the  laws  of 
England,  and  of  this  State,  in  relation  to  their  respective  criminal 
codes.  The  extreme  technicality  of  the  English  courts,  in  the  ad- 
ministration of  their  criminal  laws,  would,  to  the  superlicial  ob- 
server, have  the  appearance  that  their  courts  were  governed  more 
by  a  desire  that  criminals  should  escape  the  punishment  due  to  their 
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crimes,  tlian  that  public  justice  should  be  promoted  and  the  guilty 
be  brought  to  merited  punishment. 

Before  coming  to  such  a  conclusion,  a  brief  notice  of  the  English 
criminal  code  will  place  the  English  courts  in  an  attitude  to  de- 
serve approbation  rather  than  censure.  The  English  criminal  laws 
may  be  truly  characterized  as  written  in  blood.  When  Blackstone 
wrote  his  commentaries,  there  were  one  hundred  and  sixty  differ- 
ent kinds  of  felonies,  for  the  commission  of  which  the  offenders 
expiated  their  crimes  on  the  gallows.  Stealing  the  value  of  one 
shilling  M-as  a  capital  offence.  When  the  individual,  accused  of  a 
capital  crime,  was  arrested,  he  was,  after  examination  and  convic- 
tion by  a  justice  of  the  peace,  immured  in  a  dungeon,  and  there 
remained,  cut  off  from  free  intercourse  with  ]]is  friends,  till  brought 
into  court  for  arraignment  and  trial.  On  his  trial  for  any 
of  the  numerous  offences  denominated  felony,  he  was  not  [*  549J 
allowed  the  aid  of  counsel  in  his  defence.  He  was  not 
even  allowed  witnesses  to  prove  his  innocence.  And  when  in  pro- 
cess of  time,  the  courts  permitted  the  witnesses  to  be  heard  on  the 
part  of  the  accused,  yet  they  were  not  sworn,  and  the  consequence 
was  that  their  evidence  was  not  considered  by  the  jury  as  entitled 
to  as  much  credence  as  the  witnesses  on  the  part  of  the  govern- 
ment. The  prisoner  had  no  right  to  object  to  the  inhabitants  of 
the  county  where  the  crime  was  committed,  however  much  they 
might  be  prejudiced  against  him,  nor  could  he  make  any  objection 
to  the  judge. 

In  some  cases,  if  the  prisoner  refused  to  plead,  his  obstinacy 
was  construed  into  a  confession  of  guilt,  and  he  was  condemned 
and  executed,  etc.  In  other  cases,  although  no  sentence  of  guilt 
was  pronounced  against  him,  yet  he  was  condemned  to  the  horri- 
ble death  of  peine  forte  et  dure. 

Because  the  prisoner  was  not  allowed  counsel  in  his  defence,  the 
courts  early  adopted  the  maxim,  that  the  judge  was  counsel  for  the 
prisoner.  Humane  judges  finding  themselves  thus  called  on  to 
administer  laws  so  reckless  of  human  life,  and  that  made  so  little 
provision  for  a  fair  trial,  naturally  caught  at  trifles  to  save  the  life 
of  the  prisoner.  In  favorem  vitce  was  the  cause  assigned  for  many 
technical  rules  that  but  for  the  extreme  inhumanity  .of  their  laws, 
and  the  helpless  condition  of  the  prisoner  would  be  a  disgrace  to 
an  enlightened  administration  of  justice.  It  is  but  just  to  add 
that  England  has  within  the  last  few  years  greatly  ameliorated  her 
criminal  code.  How  stands  the  case  in  this  State?  By  our  con- 
stitution the  accused  is  entitled  to  be  heard  by  himself  and  his 
counsel;  to  demand  the  nature  and  cause  of  the  accusation  against 
him;  to  meet  the  witnesses  face  to  face;  to  have  compulsory  pro- 
cess to  compel  the  attendance  of  witnesses  in  his  favor.    He  is  also 
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entitled  to  a  speedy  public  trial  by  an  impartial  jury  of  the  vicin- 
age, and  can  ^ot  be  compelled  to  give  evidence  against  himself. 
By  our  statute  he  may  procure  a  change  of  venue,  if  he  fears  that 
the  inhabitants  of  the  county  where  the  offence  is  alleged  to  have 
been  committed,  are  prejudiced  against  him;  and  he  may  also  ob- 
ject to  the  judge  for  the  same  reason. 
[*  550]  By  our  criminal  code,  the  accused  is  not  permitted  to 
plead  guilty  until  the  judge  has  fully  explained  to  him  the 
consequences  of  such  a  plea,  and  when  the  prisoner  refuses  to 
plead,  the  law  mercifully  directs  that  a  plea  of  ''  not  guilty"  shall 
be  entered,  and  he  can  only  be  convicted  by  proving  his  guilt,  in  the 
same  manner  as  if  he  had  pleaded  "not  guilty."  If  the  prisoner 
is  either  unable  or  unwilling  to  employ  counsel,  the  court  invari- 
ably assign  him  counsel. 

From  this  hasty  comparison  between  the  systems  of  criminal 
jurisprudence  that  prevail  in  England  and  in  this  State,  it  is  suf- 
liciently  apparent,  that  persons  charged  with  heinous  crimes  in  the 
courts  of  this  State,  occupy  a  very  diiferent  situation  from  the 
prisoner  in  an  English  court.  Here,  the  accused,  so  far  as  the 
means  of  defending  himself  are  concerned,  is  placed  on  a  perfect 
equality  with  the  prosecution;  and  there  consequently  can  be  no 
reason  for  adopting  many  of  the  technical  rules  that  have  prevailed 
in  England,  arising  out  of  the  sanguinai^y  character  of  their  laws 
and  the  helpless  condition  of  the  prisoner.  It  is  a  well  settled 
maxim  of  the  common  law,  that  where  the  reason  of  a  law  ceases 
to  exist,  that  the  law  itself  ceases  with  the  reason.  Courts  in  the 
United  States,  without  giving  sufficient  attention  to  this  excellent 
maxim  of  the  common  law,  have  in  too  many  instances,  as  I  con- 
ceive, blindly  adopted  many  of  the  technical  rules  of  the  English 
courts,  without  considering  the  reasons  for  their  adoption,  and  how 
inapplicable  they  are  in  administering  laws  framed  in  a  spirit  of 
humanity,  and  furnishing  every  aid  to  the  prisoner  to  secure  a  fair 
and  impartial  trial.  The  criminal  code  of  this  State  is  not  only 
framed  in  a  very  different  spirit  from  that  of  England,  but  through- 
out its  various  provisions,  it  graduates  punishment  to  the  nature, 
aggravation,  and  turpitude  of  the  offence.  There  are  but  two  crimes 
that  are  made  capital  by  our  law.  These  are  treason  and  wilful  mur- 
der. The  life  of  the  accused  is  never  taken,  unless  it  clearly  ap- 
pears that  he  has  wilfully  and  maliciously  deprived  a  human  being 
of  life,  or  has  been  guilty  of  a  crime,  that  in  its  consequence  tends, 
not  only  to  the  destruction  of  the  government,  but  to  cause  blood 
to  flow  in  torrents. 

P^  p.--.  ,       A  system  of  criminal  law  thus  framed  ought  to  be  ad- 
L  J  ministered  in  such  a  manner  as  to  be  a  shield  to  protect 

the   innocent,   and   a   sword    to    punish    the    guilty.     These    ob- 
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jects  should  be  the  polar  star  of  the  judge.  Our  legislature  in  tlie 
criminal  code  have  set  the  example  of  dispensing  with  many  of  the 
technicalities  that  have  prevailed  in  the  English  courts,  and  this 
court,  for  several  years,  has  followed  the  example. 

Keeping  in  view  these  principles,  I  will  now  proceed  to  inquire, 
whether  the  prisoner  has  had  a  fair  trial,  according  to  the  well  es- 
tablished principles  of  the  common  law  regulating  criminal  trials 
generally,  but  divested  of  such  technicalities  as  evidently  had  their 
origin  in  the  sanguinary  nature  of  the  English  laws,  and  the  un- 
protected condition  of  the  prisoner. 

Under  the  first  assignment  of  error,  it  becomes  important  to  in- 
quire what  the  record  shall  contain,  in  order  to  show  sufficient  mat- 
ter to  support  the  judgment  of  the  court  below.  Records  from  the 
circuit  court  frequently  contain  statements  that  are  clearly  irrele- 
vant, and  which  do  not  necessarily  constitute  any  part  of  a  record 
correctly  made  out.  In  a  criminal  case,  after  the  caption  stating 
the  time  and  place  of  holding  the  court,  the  record  should  consist 
of  the  indictment  properly  indorsed,  as  found  by  the  grand  jury; 
the  arraignment  of  the  accused,  his  plea,  the  impanelling  of  the 
traverse  jury,  their  verdict,  and  the  judgment  of  the  court.  This, 
in  general,  is  all  that  the  record  need  state.  If,  during  the  pro- 
gress of  the  prosecution,  motions  are  made  and  overruled,  the  facts 
can  be  preserved  by  a  special  entry  on  tlie  record,  or  by  bills  of  ex- 
ceptions. In  one  or  the  other  of  these  ways,  it  is  necessary  to  pre- 
serve every  fact  that  the  prisoner  niay  deem  essential  to  his  rights, 
and  a  fair  and  regular  trial. 

From  this  exposition  of  what  should  compose  the  record  in  a 
criminal  case,  the  names  of  the  witnesses  indorsed  on  the  back  of 
the  indictment  would  not  appear  in  the  record.  This  court  de- 
cided in  the  case  of  Gardner  v.  The  Feople^  3  Scam.  85,  that  "  it 
seldom  or  ever  happens  that  the  names  of  the  foreman  and  wit- 
nesses are  copied  into  the  record,  nor  does  the  statute  require  it; 
all  that  is  necessary  to  appear  on  the  record,  is,  that  the 
grand  jury  returned  the  indictment  in  open  court  a  "  true  [*  5521 
bill."  The  indictment  in  this  cause,  having  been  received 
by  the  circuit  court  of  Scott  county  and  entered  of  record  as  a  true 
bill,  and  neither  the  prisoner  nor  his  counsel  making  any  objections 
at  that,  or  at  any  other  time  during  the  progress  of  the  trial,  we 
feel  constrained  in  the  absence  of  all  evidence  to  the  contrary,  to  give 
full  faith  and  credit  to  the  record."  If  the  witnesses'  names,  on 
whose  evidence  the  indictment  was  found,  were  not  indorsed  on  the 
back  thereof,  this  omission  would  have  been  an  irregularity  which 
could  have  been  corrected  by  moving  the  court  below  to  quash  the 
indictment,  and  if  the  motion  had  l^een  refused,  the  fact  should  have 
been  preserved  by  a  bill  of  exceptions.     As  it  does  not  appear  from 
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the  record  but  that  the  names  of  the  witnesses  were  indorsed  on 
the  indictment,  we  are  bound  to  presume  that  they  were.  And  at 
most  the  omission  would  only  have  amounted  to  an  irregularity, 
which  was  waived  by  the  prisoner's  pleading  without  objection. 

The  second  assignment  of  error  is  equally  untenable.  The  180th 
section  of  the  criminal  code  requires  that  "  every  person  chai-ged 
with  treason,  murder  and  other  felonious  crimes,  shall  be  furnished 
previous  to  his  arraignment  with  a  copy  of  the  indictment  and  a 
list  of  the  witnesses  and  jurors."  When  a  prisoner  or  defendant 
in  an  indictment,  is  called  to  plead,  he  may,  under  this  provision 
of  the  statute,  demand  a  copy  of  the  indictment,  etc.,  before  he  can 
be  compelled  to  plead,  and  if  the  court  should  refuse  this  requestj 
upon  preserving  the  fact,  it  would  undoubtedly  be  error.  If,  how- 
ever, the  prisoner  plead  and  go  to  trial  without  objection,  he  waives 
his  right.  In  this  ca^e,  how^ever,  this  assignment  is  not  sustained 
by  the  record.  The  record  distinctly  states,  that  the  defendants 
were  furnished  with  a  copy  of  the  indictment,  and  list  of  the  jurors 
and  witnesses,  before  the  tirst  trial,  and  it  was  not  incumbent  on 
the  prosecution,  to  furnish  them  again  at  the  subsequent  trials. 
All  that  the  party  would  have  been  entitled  to  demand  on  the  trial, 
at  which  his  conviction  took  place,  was  a  panel  of  the  jury. 
[*  553]  Had  the  prisoner  objected  to  being  tried  until  the  panel 
was  furnished  him,  and  the  court  had  refused  it,  such  re- 
fusal would  have  been  error. 

The  third  and  fourth  assignment  of  errors  are  also  untenable. 
At  the  special  September  term  no  action  was  had  that  was  pre- 
judicial to  the  prisoner.  Its  appointment,  therefore,  did  not  in- 
jure him.  The  continuance  of  the  case  from  that  term  over  a 
regular  terra,  was  on  the  affidavit  of  the  prisoner  and  at  his  request, 
and  must  be  presumed  was  for  his  benelit.  He,  therefore,  can  not 
complain. 

The  fifth  assignment  is  based  upon  the  supposition  that  every 
thing  done  by  the  court  during  the  progress  of  the  trial,  should  be 
stated  in  the  record.  This,  as  we  have  seen,  is  not  necessary. 
Nothing  is  more  important  in  the  prosecution  of  a  criminal  case, 
than  that  the  witnesses  against  the  prisoner  should  appear  in  open 
court,  be  sworn  in  the  presence  of  the  prisoner,  and  be  subjected 
to  his  cross-examination.  Yet  these  facts  are  never  stated  on  the 
record.  It  never  appears  from  the  record  that  any  witnesses  were 
sworn  at  all.  The  law  presumes,  until  the  contrary  appears,  that 
the  court  performed  its  duty.  It  then  by  no  means  follows,  because 
the  record  is  silent  as  to  the  disposition  of  the  jury,  that  the  judge 
neglected  so  important  a  duty  as  to  heep  that  jury,  charged  with 
the  life  of  the  prisoner,  from  all  extraneous  influence.  The  law 
in  capital  cases  undoubtedly  is,  that  from  the  commencement  of 

438 


1845.J  McKiNNET  V.  The  People.  554 


Opinion  of  the  Court. 


the  trial  until  the  rendition  of  the  verdict,  the  jury,  during  all  ad- 
journments of  the  court,  should  be  placed  in  charge  of  an  officer, 
unless  it  is  otherwise  ordered  by  the  court,  by  the  consent  of  the 
accused  and  the  attorney  for  the  people.  In  civil  cases,  and  in 
cases  of  misdemeanor,  the  rule  is  different,  and  the  court  may  ex- 
ercise a  discretion  as  to  the  proper  disposition  of  the  jury  during 
the  progress  of  the  trial.  In  this  case,  if  the  jury  did  separate 
without  the  consent  of  the  prisoner,  it  was  an  irregularity,  and  the 
court  below  would,  upon  the  fact  being  established,  have  been  bound 
to  set  aside  the  verdict  and  grant  a  new  trial,  unless  such  separa- 
tion was  the  result  of  misappreliension,  accident  or  mis- 
take on  the  part  of  the  jury,  and  under  circumstances  to  [*  554] 
show  that  such  separation  could,  by  no  possibility,  have 
resulted  to  the  prejudice  of  the  prisoner.  The  prisoner  was  in 
court  with  his  counsel,  and  if  the  court  had  permitted  the  jury  to 
disperse  without  the  consent  of  the  prisoner,  sucii  fact  being  es- 
tablished by  a  bill  of  exceptions,  would  have  been  sufficient  ground 
to  reverse  the  judgment.  As  it  is,  this  court  is  bound  to  infer, 
either  that  the  court  directed  the  jury  to  be  kept  together,  or,  if 
they  dispersed,  it  was  by  consent. 

The  sixth  assignment  of  error  is  in  character  similar  to  the 
fifth.  It  was  not  necessary  that  the  record  should  show  that  an 
officer  was  sworn  to  take  charge  of  the  jury.  It  was  the  duty  of 
the  court  to  have  sent  a  sworn  officer  with  the  jury,  and  if  this 
duty  were  neglected,  such  fact  should  appear  from  a  bill  of  excep- 
tions. 

The  seventli  assignment  of  error,  is  "  that  the  oaths  administered 
to  the  jurors  and  witnesses,  were  not  administered  according  to 
law."  The  statute  relative  to  oaths,  declares  "  that  whenever  any 
person  shall  be  required  to  take  an  oath,  on  any  lawful  occasion, 
and  such  person  shall  declare  that  lie  has  conscientious  scruples 
about  the  present  mode  of  administering  oaths,  by  laying  his  hand 
on  and  kissing  the  Gospels,  it  shall  be  lawful  for  any  person  em- 
powered to  administer  the  oath,  to  administer  it  in  the  following 
form,  to  wit:  the  person  swearing,  shall,  with  his  hand  uplifted, 
swear  by  the  ever  living  God,  and  shall  not  be  compelled  to  lay 
the  hand  on  or  kiss  the  Gospels.  And  oaths  so  administered, 
shall  be  equally  effectual,  and  shall  subject  such  person  to  the  like 
pains  and  penalties  for  wilful  and  corrupt  perjury,  as  oaths  admin- 
istered in  the  usual  form. 

The  common  law  recognizes  any  mode  of  swearing  a  witness  that 
the  witness  believes  to  be  binding  on  his  conscience.  The  law,  in 
requiring  a  witness  to  be  sworn,  has  a  two  fold  object  in  view. 
The  first  and  principal  design  is  by  affecting  the  conscience  of  the 
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witness  to  compel  liiin  to  speak  the  truth.  And  secondly,  if  he 
wilfully  falsities  the  truth,  that  he  may  be  punished  for 
[*  555]  his  perjury.  Both  of  these  objects  have  been  secured  by 
the  oaths  administered  to  the  jurors  and  witnesses.  The 
question  whether  an  oath,  administered  in  the  manner  specified  in 
the  bill  of  exceptions  taken  in  this  case,  was  legal,  arose  in  the 
cause  of  Gill  v.  Caldwell,  Breese,  28.  In  that  case,  this  court  held, 
"  that  the  man  who  swears  by  an  uplifted  hand,  elects  to  do  so,  and 
the  ceremony  of  refusing  to  swear  upon  the  Testament,  in  the 
usual  form  is  perfectly  idle."  The  court  also  directed  in  that  case 
that  the  oath  administered  by  holding  up  the  hand,  although  no 
Testament  was  furnished  and  the  witness  did  not  declare  that  he 
had  conscientious  scruples  against  being  sworn  on  the  Gospels, 
was  valid  and  legal.  But  admitting  that  it  w-as  irregular  to  swear 
the  jury  and  witnesses  in  the  mode  stated  in  the  bill  of  exceptions, 
still  the  swearing  took  place  in  the  presence  of  the  prisoner  and 
his  counsel,  and  they  should  have  objected  to  it  at  the  time.  Hav- 
ing stood  by,  making  no  objection,  it  was  too  late  to  object  after 
the  verdict. 

The  eighth  error  is,  that  the  court  erred  in  overruling  the  de- 
fendant's motion  in  arrest  of  judgment  and  for  a  new  trial.  The 
question  arising  under  the  motion  in  arrest  of  judgment,  is  dis- 
posed of  under  the  third  and  fourth  assignments  of  error,  and  the 
question,  whether  the  court  below  ought  to  have  granted  a  new 
trial,  is  disposed  of  under  the  seventh  assignment. 

The  ninth  assignment  of  error  is  the  general  one,  that  the  court 
erred  in  rendering  a  judgment  against  the  defendant.  This  assign- 
ment requires  no  remark,  other  than,  if  the  special  errors  assigned 
do  not  show  sufficient  reasons  for  the  reversal  of  the  judgment, 
the  judgment  below  is  necessarily  affirmed.  Upon  the  whole,  we 
are  of  opinion  that  it  does  not  appear  from  the  record,  in  this  case, 
that  any  such  errors  exist  in  it  as  will  justify  this  court  in  revers- 
ing the  judgment  below. 

In  arriving  at  this  conclusion,  we  are  aware  that  there  is  a  de- 
cision in  2  Blackf.  478,  that  conflicts  with  some  of  the  views  that 
have  been  expressed  in  this  opinion.  In  that  case,  the  Supreme 
court  of  Indiana  held,  that  where  "the  record  stated  that 
P  556]  the  court  adjourned  from  Wednesday  until  Thursday,  but 
the  record  was  silent  as  to  what  was  done  with  the  jury," 
that  this  omission  was  error,  and  the  court  refused  to  presume,  that 
the  jury  were  ordered  in  charge  of  an  officer.  We  do  not  dis- 
agree with  the  Supreme  court  of  Indiana,  that  it  was  necessary  in 
the  absence  of  consent  on  the  part  of  the  prisoner,  that  the  jury 
should  have  been  kept  together  in  the  charge  of  an  officer  of  the 
court;  but  we  believe,  that  as  the  prisoner  was  in  court,  in  person 
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and  by  his  counsel,  that  it  was  his  duty  to  object  to  the  dispersion 
of  tlie  jury,  if  indeed  they  did  disperse;  and  that  in  the  absence  of 
all  proof  to  the  contrary,  we  will  presume  that  the  court  below 
performed  so  obvious  a  duty.  A  prisoner  on  trial,  under  our  laws, 
has  no  right  to  stand  by  and  suft'er  irregular  proceedings  to  take 
place,  and  then  ask  to  have  the  proceedings  reversed  on  error,  on 
account  of  such  irregularities.  The  law,  by  furnishing  him  with 
counsel  to  defend  him,  has  placed  him  on  the  same  platform  with 
all  other  defendants,  and  if  he  neglect  in  proper  time  to  insist  on 
his  rights,  he  waives  them. 

In  most  of  the  other  American  cases  referred  to  on  the  argu- 
ment, the  application  to  correct  the  irregularities  complained  of, 
was  made  to  the  appropriate  court  for  a  new  trial,  and  were  not 
cases  in  error;  consequently,  the  positions  we  have  laid  down  in 
this  opinion  do  not  necessarily  conflict  with  them. 

The  judgment  below  is  affirmed  with  costs,  and  the  court  order 
that  the  prisoner  shall  be  executed  on  the  thirty-first  day  of  De- 
cember, 1846,  between  the  liours  of  ten  and  four  of  that  day,  and 
that  this  sentence  shall  be  executed  by  the  sherifi'  of  Rock  Island 
county.* 

There  are  some  peculiar  circumstances  in  this  case  which  induce 
the  court  to  postpone  the  execution  to  so  distant  a  period. 

Judgment  ajji'nned. 

*Soon  after  the  adjournment  of  the  court,  the  plaintiff  in  error  received  a  full 
pardon  from  the  executive. 


Geokge  Bryatst  et  al.  v.  Milton  H.  Wash  et  ux.  et  al. 

Error  to  Sangamon.  [*  557] 

1.  Deed — delieery  essential  to  validity.  A  delivery  is  essential  to  the  validity 
of  every  deed,  and  to  constitute  a  complete  delivery,  it  is  necessary  that  there 
should  be  an  acceptance  by,  or  on  behalf  of  the  grantee.  It  may  be  made  by  the 
grantor  himself  or  by  any  one  authorized  to  make  it;  but  it  is  not  indispensable 
that  the  delivery  be  made  to  the  grantee,  or  even  to  any  person  authorized  by 
the  grantee  to  accept  the  deed.  A  delivery  may  be  made  to  a  stranger  for  and 
in  behalf  of  the  grantee  and  to  his  use,  although  he  may  be  entirely  ignorant  of 
the  conveyance;  but  the  delivery  in  such  case,  must  be  unconditional  and  for  the 
purpose  of  vesting  the  title  in  the  grantee. 

2.  Same — takes  effect  from  delivery.  A  deed  takes  effect  from  its  first  delivery, 
without  regard  to  the  time  when  it  actually  comes  to  the  hands  of  the  grantee, 
or  even  if  it  never  does. 

3.  Same— /y?'?w  not  essential  to  delivery.  No  particular  form  is  necessary  to 
constitute  a  delivery.  It  may  be  by  acts  without  words,  or  by  words  without 
acts,  or  by  both.  Any  thing  which  clearly  manifests  the  intention  of  the  grantor, 
and  the  person  to  wiiona  it  is  delivered,  that  the  deed  shall  presently  become 
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operative  and  effectual ;  that  the  gi-antor  loses  all  control  over  it,  and  that  by  it 
the  grantee  is  to  become  possessed  of  the  estate,  constitutes  a  sutficient  delivery. 

(«) 

4.  Deed — grantor'^  'prior  declaration  does  not  invalidate.   What  a  grantor  in  a 

deed  said  about  the  time,  or  since  the  delivery  of  the  deed,  can  not  affect  its  va- 
lidity, for  if  it  once  took  effect,  it  is  beyond  the  power  of  the  grantor  to  destroy 
its  validity. 

5.  Same — presumption  as  to  delivery.  The  law  presumes  much  more  in  favor 
of  the  delivery  of  deeds  in  cases  of  voluntary  settlements,  especially  when  made 
to  infants,  than  it  does  in  ordinary  cases  of  bargain  and  sale.  The  same  degree 
of  formality  is  never  required  on  account  of  the  great  degree  of  confidence, 
which  the  parties  are  presumed  to  have  in  each  other,  and  the  inability  of  the 
grantee,  frequently,  to  take  care  of  his  own  interests.  The  presumption  of  law 
is  in  favor  of  the  delivery,  and  the  burden  of  proof  is  on  the  grantor  to  show 
clearly  that  there  was  no  delivery.  (&) 

6.  Same — evidence  of  delivery — instance.  A.  made  and  executed  a  deed  of  cer- 
tain premises  to  his  grand  daughter,  a  minor,  who  was  afterwards  married. 
The  deed  was  placed  in  the  hands  of  her  father,  to  be  retained  by  him  for  her 
until  she  should  arrive  at  sufficient  discretion  to  take  care  of  it:  Held,  that  the 
deed  was  delivered  to  the  father  for  the  use  and  benefit  of  his  daughter,  and 
that  thereby  an  estate  was  created  presently  in  her.  (c) 

Bill  in  chancery,  etc.,  in  the  Sangamon  circuit  court,  filed  by 
the  plaintiffs  in  error  ai^-ainst  the  defendants  in  error.  The  cause 
Avas  heard  before  the  Hon.  Samuel  H.  Treat,  at  the  March  term, 
1845,  when  the  bill  was  dismissed. 

The  allegations  of  the  bill,  and  the  testimony  in  the  case,  so  far 
as  the  same  are  material  to  its  determination,  are  set  forth  in  the 
opinion  of  the  court. 


Cases  Citing  Text. 

(a)  Auditor's  tax  deed  is  not  patent, 
and  delivery  and  acceptance  are  requi- 
sites of  its  validity  to  same  extent  that 
they  are  requisites  of  validity  of  ordi- 
nary deed  between  individuals.  Hu- 
lick  y.  Scovil,  4  Gilm.  159,  178.  Exe- 
cution of  deed  with  iutentto  be  under- 
stood as  delivering  it  is  delivery  of  it. 
Walker  «.  Walker,  42  111.  311,  315; 
Gunnell  «.  Cockerill,  79  111.  79,  81; 
Gunnell  v.  Cockerill,  84  111.  319,  331. 
Delivery  of  deed  by  grantor  to  record- 
er, notice  of  such  delivery  given  by 
grantor  to  grantee  and  assent  of  latter 
to  receive  deed  constitutes  delivery  to 
grantee.  Kingsbury  v.  Burnside,  58 
111.  310,  327.  Recording  deed  is  only 
prima  facie  -prooi  of  detivery  to  gran- 
tee; presumption  arising  from  record- 
ing held  rebutted.  Union,  Etc.,  Ins. 
Co.  V.  Campbell,  95  111.  267,  285.  After 
deed  has  been  signed  and  sealed, 
either  words  or  acts  showing  intent  to 
])art  with  control  over  it  constitute  de- 
livery. Brooks  V.  People,  15  Bradw. 
570,  578. 

(h)  If  grant  to  infant  is  beneficial  to 
him,  his  acceptance  of  it  will  be  pre- 


sumed ;  delivery  of  deed  to  infant  may 
be  presumed  from  recording  it  by 
grantor.  Masterson  v.  Check,  23  111. 
72,  77.  Under  rules  staled  in  head 
note,  facts  held  to  prove  delivery  of 
deed  to  infant.  Rivard  r.  Walker'  39 
111.  413,415;  Reed  v.  Douthit,  62  111. 
348,  352.  Facts  held  not  to,  prove  de- 
livery of  deed  to  infant.  Bvers  v.  Spen- 
cer, 101  111.429,433.  Delivery  of  deed, 
conveying  land  as  donation  to  educa- 
tional institution,  held  proved  bj-  deliv- 
ery to  trustee  of  institution  without  di- 
j-ections.  Thompson  v.  Candor,  60  111. 
244,  24'j.  Where  deed  is  delivered  to 
third  person  with  direction  to  deliver  it 
to  grantee  when  such  third  person 
chooses,  j)Ower  of  such  third  person  to 
deliver  ceases  on  grantor's  death.  Ben- 
neson  v.  Aiken,  102  111.  284,  287. 

(c)  In  suit  to  enforce  mechanic's 
lien  special  replication  is  improper, 
and  if  filed  can  only  be  treated  as  gen- 
eral replication;  Bryan  v.  Wash  cited 
in  support  of  proposition  that  in  chan- 
cery special  replications  are  no  longer 
allowed.  Shaeffer  v.  Weed,  3  Gilm. 
511. 
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S.  W.  RoBBiNS,  for  the  plaintiffs  in  error:  As  to  deliv-  [•*  5581 
erj,  the  court  is  referred  to  U tterback  v.  Binns,  1  McLean, 
243;  Herbert  v.  Herbert,  Breese,  282;  Jackson  v.  Phipps,  12  Johns. 
420;  Barlow  v.  Hinton,  1  A.  K.  Marsh.  97;  Clark  v.  Gitford,  10 
Wend.  311.  The  deed  was  designed  not  to  take  effect  then.  Jacks(»n 
V.  Hill,  5  Wend.  532.  A  deed,  requiring  the  assent  of  a  third  per- 
son, is  inoperative  till  it  is  given;  Sonverbye  v.  Arden,  1  Johns.  Ch. 
R.  240;  and  if  taken  before  the  assent  is  given,  or  condition  hap- 
pen, non  est  factum  may  be  pleaded.  Wheelwright  v.  Wheel- 
wright, 2  Mass.  447;  depending  on  a  future  event,  Church  v. 
Oilman,  15  Wend.  658;  Jackson  v.  Dunlap,  1  Johns.  Cases,  114; 
Powers  V.  Paissell,  13  Pick.  77;  Mills  v.  Gore,  20  do.  36. 

As  to  notice  to  subsequent  purchasers,  see  Gilpin  ik  Davis,  2 
Bibb.  420;  Hinde  v.  Vattier,  1  McLean,  118;  Robinson  v.  Row^an, 
2  Scam.  501.  Possession  is  notice.  Barbour  y.  Whitlock,  4  Mon- 
roe, 196;  Brown  y.  Anderson,  1  do.  201;  Hackevith  v.  Damron, 
lb.  237.  [Notice  to  purchasers,  etc.  Bates  y.  Norcross,  14  Pick. 
224. 

The  intention  is  the  pole  star  for  construction  and  decision  of 
the  cases.  Fonblanque's  Eq.  307-8,  315,  317,  318;  Wilson  v. 
Troup,  2  Cowen,  233;  Howland  v.  Leach,  11  Pick.  157;  Church 
V.  Gilman,  15  Wend.  660;  3  Starkie's  Ev.  477;  and  that  intention 
is  discoverable  from  the  facts  and  circumstances  in  the  case  evinc- 
ing it.  Foster  v.  Mansiield,  3  Mete.  415.  As  to  intention  and 
burden  of  proof,  see  1  Greenl.  Ev.  §  189. 

S.  T.  Logan,  for  the  defendants  in  error:  A  deed  delivered  is 
either  delivered  absolutely,  or  as  an  escrow. 

It  is  essential  to  an  escrow,  that  it  be  delivered  to  a  third  per- 
son, to  be  delivered  on  the  happening  of  some  event  or  contingency. 
James  v.  Vanderheyden,  1  Paige,  385. 

A  deed  may  be  delivered  by  words,  or  acts  without  words,  and 
the  delivery  may  be  made  either  to  the  grantee,  or  to  a  third  per- 
son without  any  special  authority  for  the  use  of  the  grantee.  Ver- 
plank  V.  Sterry,  12  Johns.  536,  546,  551-2;  Souverbye  v. 
Arden,  1  Johns.  Ch.  R.  240;  Taw  v.  Berry,  Dyer,  167,^.,  [*  559] 
Cook's  Adm'r  v.  Hendricks,  4  Monroe,  503;  In  low -y.  The 
Com  ui  on  wealth,  6  do.  74. 

Where  there  is  delivery  to  a  third  person  to  the  use  of  the  grantee, 
the  consent  of  the  grantee  is  presumed.  Church  v.  Gilman,  15 
Wend.  663. 

The  question  is  whether  the  grantor  has  divested  himself  of  the 
estate;  if  he  has,  the  estate  vests  in  the  grantee.  If  the  delivery 
is  absolutely  as  his  deed  to  a  stranger  for  the  use  of  the  grantee, 
the  delivery  is  good.  But  if  it  be  delivered  to  a  stranger,  subject 
to  the  future  control  of  the  grantor,  no  estate  passes.     Ibid. 


5C0  Beyan  ct  at.  v.  Wash  et  al.  [Dec.  T. 

Brief  of  Counsel — Opinion  of  the  Court. 

A  delivery  is  a  parting  with  possession  bj  the  grantor,  in  such 
manner  as  to  deprive  him  of  the  right  to  recall  it.  Kirk  v.  Tur- 
ner, Dev.  Eq.  R  14;  1  Barb.  &  Har.  Dig.  397,  §  7. 

If,  at  the  time  of  execution  and  delivery  of  a  deed,  there  were 
no  intention  to  deliver,  the  fact  ought  to  be  clearly  and  explicitly 
j^roved  by  the  grantor.  Souverbye  v.  Arden,  1  Johns.  Ch.  E,.  240; 
Barlow  v.  Hinton,  1  A.  K.  Marsh.  97. 

A  deed  delivered  to  a  third  person  to  be  delivered  to  grantee 
when  he  shall  come  to  town,  the  deed  is  good,  if  delivered  before 
he  comes  to  town;  so,  if  grantor  die  before  he  comes  to  town,  it 
will  be  good;  which  could  not  be  if  it  were  not  grantor's  deed  be- 
fore death.     Cook's  Adm'r  v.  Hendricks,  4  Monroe,  503. 

A.  Lincoln,  in  continuation  for  the  defendants  in  error,  cited 
Morrow  v.  Alexander,  2  Iredell's  Law  R.  388,  391;  Currie  v.  Don- 
ald, 2  Wash.  Va,  R.  74;  Snider  t'.  Lackenour,  2  Iredell's  Eq.  R. 
360;  Lessee  of  Lloyd -y.  Giddings,  6  and  7  Ohio,  418-21. 

KoBBiNS  concluded  the  argument  for  the  plaintiffs  in  error. 

Caton,  J.*  This  bill  was  filed  in  the  name  of  George  Bryan, 
Sr.,  by  his  agent,  N.  Bryan,  to  have  a  deed  which  was 
P  560]  signed  and  acknowledged  by  complainant  conveying  land  to 
Mary  Jane  Bryan,  which  is  charged  never  to  have  been 
delivered,  but  wrongfully  and  fraudulently  obtained  by  Wash,  who 
had  intermarried  with  Mary  Jane  Brj^an, — restored  to  the  safe 
keeping  and  possession  of  JSI.  Bryan,  with  whom  it  had  been  de-' 
posited,  and  the  record  of  said  deed  be  made  void  and  have  no  le- 
gal effect;  and  that  said  deed  may  abide  said  N.  Bryan's  discretion 
in  the  delivery,  or  remain  with  him  till  his  improvements  are  paid 
for,  which  have  been  made  under  a  lease  dated  10th  December, 
1833,  to  N.  Bryan,  by  his  father,  the  complainant.  Then  follows 
a  copy  of  the  said  lease  and  the  indorsement  of  record,  25th  Feb- 
ruary, 1842,  and  a  copy  of  the  deed  from  George  Bryan,  Sr.,  to 
Mary  Jane  Bryan,  dated  28th  September,  1837,  and  recorded  5th 
November,  1840.  Then  follows 'a  mortgage,  dated  10th  day  of 
.November,  1841,  from  Milton  H.  Wash  and  wife  to  S.  M.  Tinslej, 
E.  D.  Taylor  and  Wm.  Cowgill,  to  secure  the  payment  of  $1200. 
and  acknowledged  and  recorded  12th  November,  1841,  all  of  the 
same  premises. 

Amended  bill  filed  to  make  Nicholas  Bryan  defendant.  The 
answer  of  Wash  refers  to  the  deed  made  to  his  wife,  and  charges 
that  it  was,  as  he  is  informed,  delivered  to  N.  Bryan,  the  father  of 
said  wife,  for  her  use  and  benefit,  and  to  be  recorded  by  him ;  states 
that  he  was  married  to  said  Mary  Jane  Bryan  in  July,  A.  D.  1840, 

*WiLSON,  C.  J.,  did  not  sit  in  this  case. 
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and  is  now  her  lawful  husband ;  that  in  October,  1840,  Mary  D. 
Bryan  requested  Wash  to  call  and  see  recorder  of  Sangamon,  and 
see  if  said  deed  was  recorded,  and  said  she  had  handed  this  deed 
to  James  Taylor  to  be  recorded,  which  he  found  was  not  then  done; 
but  a  few  days  after,  at  the  second  request  of  Mrs.  Mary  Bryan, 
he  called  on  said  recorder,  and  found  tliat  it  was  recorded.  Said 
Wash  denies  that  he  in  any  way,  directly  or  indirectly,  influenced 
his  mother-in-law  to  have  said  deed  recorded. 

Defendant  admits  the  mortgage  to  Tinsley,  etc.,  for  the  con- 
sideration aforesaid,  and  says  he  owed  them  about  $218,  and  N. 
Bryan  owed  them  $340.44,  and  the  balance  to  be  paid  in  goods 
on  his  orders,  a  large  part  of  which  is  paid;  and  that  they  refused 
to  accommodate  him,  unless  he  would  secure  the  above  sum  due 
them,  from  N.  Bryan. 

Denies  the  execution  of  said  lease  aforesaid,  at  any  time;  [*  561] 
and  if  executed,  that  it  was  not  executed  before  the  deed 
to  said  Mary  Jane;  and  charges  that  said  suit  was  brought  by  N. 
Bryan  without  authority. 

The  joint  and  several  answer  of  Tinsley,  Taylor  and  Cowgill, 
charges  that  Geo.  Bryan,  Sr.,  made  and  executed  in  1837,  a  deed 
to  Mary  Jane  Bryan,  now  Mary  Jane  Wash,  for  the  most  of  the 
land  contained  in  the  mortgage,  and  that  one  of  them  examined  the 
record  and  found  all  regular.  Tliey  deny  that  a  deed  was  placed 
in  the  hands  of  N.  Bryan  for  safe  keeping,  to  be  delivered  at  his 
discretion,  and  charge  that  said  deed  was  unconditionally  delivered 
to  said  N.  Bryan,  and  they  charge  that  the  delivery  to  said  JS^ 
Bryan,  was,  under  the  circumstances,  a  perfect  delivery  to  the 
grantee,  and  that  she  had  a  legal  right  to  it,  and  no  person  had  a 
right  to  withhold  it  from  her  and  her  husband.  They  believe  that 
Wash  used  no  improper  means  to  obtain  the  possession  of  said  deed. 
They  set  up  their  mortgage  as  good  and  valid  of  date  aforesaid, 
and  said  consideration,  $1200,  secured  by  five  promissory  notes 
of  $240  each,  payable  at  the  end  of  five  years. 

They  aver  they  had  no  notice  of  any  defect  in  the  title  of  Wash 
and  wife,  and  allege  they  are  hona  fide  purchasers  for  a  valuable 
consideration  without  notice  of  any  adverse  claim.  They  admit 
they  knew  N.  Bryan  lived  on  the  land,  but  did  not  know  how  he 
claimed  it.  They  charge  that  this  bill  was  filed  by  N.  Bryan  with- 
out the  knowledge  of  complainant.  They  charge  the  lease  dated 
10th  December,  1833,  is  fraudulent.  They  deny  the  lease  was 
ever  executed  by  George  Bryan,  Sr.,  or  if  so  executed,  has  been 
antedated  so  as  to  overreach  the  deed  to  Mary  Jane  Bryan.  They 
charge  that  said  lease  never  was  acknowledged  before  any  officer, 
or  recorded  till  after  their  mortgage. 

The  answer  of  Nicholas  Bryan  admits  all  the  statements  in  the 

445 


562-563  Bkyan  et  al.  v.  Wash  et  al.  [Dec.  T. 


Opinion  of  the  Court. 


bill.     There  is  a  long  special  replication  filed  by  the  complainant, 
which  contains  statements  of  fact  and  law,  and  an  argument  in  the 

cause  which  is  sworn  to  by  the  complainant,  but  as  special 
[*  562]  replications  are  not  proper  under  our  practice  at  most,  it 

can  only  be  considered  as  a  general  replication;  hence,  it 
is  unnecessary  to  refer  to  its  contents. 

The  bill  was  afterwards  amended  by  inaking  Mary  Jane  Wash, 
the  grantee  in  the  deed  sought  to  be  avoided,  a  defendant,  and 
Robert  Bryan,  an  infant,  alleged  to  be  a  subsequent  grantee  of  tlie 
same  premises  from  George  Bryan,  a  complainant,  who  appeared 
by  his  next  friend,  Nicholas  Bryan.  I  will  here  remark  that 
there  is  no  proof  of  this  last  conveyance,  so  th.at  there  will 
be  no  necessity  of  attending  to  that  bi-anch  of  the  case  again, 
although  I  am  unable  to  see  how  it  could  affect  the  ultimate  de- 
termination of  the  case.  For  the  complainant,  Eliza  C.  Taylor, 
proves  that  she  knew  of  said  deeds  about  the  time  they  were  made, 
and  often  heard  her  grandfather,  G.  Bryan,  and  father,  N.  Bryan, 
about  that  time  and  since,  say  that  said  deeds  were  put  into  N. 
Bi-yan's  possession  to  be  delivered  by  him  at  his  pleasure.  Witness 
says  she  was  present  when  her  niotlier,  Mary  D.  Bryan,  handed  the 
deeds  to  James  Taylor,  her  husband,  for  record;  and  she  then  said, 
that  if  what  Mr.  Wash  had  said  was  true,  she  thought  the  deeds 
should  be  recorded.  She  spoke  of  the  bank  mortgage,  and  sum- 
mons that  had  been  served  on  her,  and  seemed  reluctant  to  have  it 
done;  and  that  she  was  mainly  influenced  in  doing  so  by  the  ur- 
gent representations  of  Mr.  Wash;  she  proves  also  that  in  the  fall 
of  1833,  N.  Bryan  went  to  Kentucky,  and  returned  in  the  spring 
of  1834,  and  on  his  return,  she  heard  him  speak  of  having  obtained 
a  lease,  and  he  began  to  make  improvements  on  the  land  named  in 
the  said  lease;  but  she  never  saw  said  lease,  to  know  it  to  be  such, 
till  the  fall  of  1840,  when  said  deed  was  handed  to  James  Taylor 
for  recoi'd,  and  then  she  saw  it  in  the  hands  of  her  mother. 

John  M.  Cabiness  proves  that  Mr.  Wash,  in  the  spring  of  1842, 
told  him  that  Mr.  George  Bryan,  Sr.,  had  revoked  his  deed  to 
Mary  Jane  Wash,  and  that  he,  Wash,  found  said  deeds  among  the 
papers  of  N.  Bryan,  and  had  them  recorded,  and  that  Wash  said 
he  would  not  contend  any  longer,  because  said  deed  had  not  been 

delivered;  this  is  the  impression  of  the  witness,  but  he  is 
[^  563]  not  certain.     Witness  knows  that  N.  Bryan  has  lived  on 

the  place  about  eight  years,  and  built  the  houses  and 
fences,  and  broke  the  land. 

James  Taylor  proves  that  he  left  the  deed  with  the  recorder;  and 
then  intended  to  get  it  and  keep  it  until  N.  Bryan's  return,  and  so 
call  for  it,  but  Wash  had  taken  it  in  the  meantime;  that  he  re- 
ceived it  from  Mrs.  Bryall  who  said,  when  she  gave  it  to  him,  that 
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Mr.  AVasli  had  urged  her  repeatedly  to  have  it  recorded,  and  if  his 
statements  were  true,  she  thought  it  best. 

Benjamin  Talbot  proves  that  he,  as  recorder,  received  from  James 
Taylor  in  the  fall  of  1840,  a  deed  from  George  Bryan,  Sr.,  to  Mary 
Jane  Bryan,  dated  28th  September,  1887,  for  record,  said  Taylor 
agreeing  to  pay  his  fees.  And  said  Taylor  called  for  said  deed; 
but  Wash  had,  in  the  meantime,  called,  paid  the  fees,  and  taken 
the  deed  and  said  it  made  no  difference.  Witness  objected  to  giv- 
ing him  the  deed,  but  he  assured  him  it  would  be  all  right,  and 
witness  reluctantly  yielded  to  his  wishes,  but  knowing  he  had 
married  Mary  Jane  Bryan,  witness  let  him  take  it. 

Mary  D.  Bryan  proves  that  she  delivered  said  deed  to  Jas.  Tay- 
lor for  record,  and  should  have  never  have  thought  of  meddling  with 
said  deed,  except  for  the  often  repeated  and  great  importunities  of 
said  Wash  to  that  effect;  that  she  is  now  satistied  Mr.  Wash,  by  his 
false  representations,  intended  to  deceive  her;  she  took  said  deed 
without  any  authority  from  any  person,  and  she  was  apprehensive 
of  its  being  vn'ong  at  the  time.  After  she  had  handed  the  said 
deed  as  above  to  Mr.  Taylor,  Mr.  Wash  called  to  know  why  the 
deed  was  not  recorded,  and  seemed  in  an  ill  humor;  and  on  reply- 
ing she  did  not  know  but  it  was  recorded,  he  rejoined  that  he  knew 
it  was  not,  for  he  had  been  at  the  recorder's  office  every  day.  He 
said  she  need  not  fear  to  have  said  deed  recorded,  for  he  never  in- 
tended to  have  anything  to  do  with  the  land,  unless  Mr.  N.  Bryan 
should  give  it  to  him.  At  the  time  she  gave  said  deed  to  Mr. 
Taylor,  as  above,  she  had  no  design  it  should  be  delivered  to  Mr. 
Wash,  but  only  be  recorded  and  returned  to  the  possession  of  her 
husband. 

Proof  of  defendants;  Thomas  Pettns,  son-in-law  of 
George  Bryan,  states  that  he  heard  a  conversation  between  [*  564] 
Mr.  Wash  and  George  Bryan,  Sr.,  about  a  deed.  Mr. 
Wash  wished  Mr.  Bryan  to  re-acknowledge  the  deed,  and  Bryan 
refused,  and  said  he  had  made  the  deed  once;  not  certain  whether 
the  words  were  "  made  the  deed,"  or  "  acknowledged  it;"  he  heard 
no  talk  about  an  escrow,  but  was  not  present  all  the  time;  was 
present  when  Mr.  Wash  introduced  the  subject  of  the  deed,  and 
did  not  leave  the  room  till  the  request  and  denial  were  both  made; 
wntness  also  proves  that  in  the  spring  of  1842,  George  Bryan  told 
him  he  knew  nothing  about  said  lease  aforesaid,  and  that  he  never 
executed  a  lease  to  N.  Bryan  for  said  land.  Also  proves  that 
about  the  time  of  making  said  deeds  to  N.  Bryan's  children,  George 
Bryan  said  he  was  going  to  make  them,  and  in  a  few  days  he  re- 
turned and  said  he  had  made  them. 

Mrs.  Pettus,  daughter  of  George  Bryan,  proves  that  George 
Bryan  told  her  he  had  not  made  snch  a  lease,  and  knew  nothing 
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about  it,  and  never  heard  of  it  till  witness  mentioned  it.  Witness 
heard  her  father  say,  about  the  time  the  deed  was  made,  that  he 
had  made  a  deed  to  Mary  Jane,  and  also  to  N.  Bryan's  other 
children. 

This  is  the  substance  of  all  the  et^idence  given  on  both  sides. 
On  a  final  hearing  of  the  cause,  the  court  below  dismissed  the  bill 
at  the  complainants'  cost,  to  reverse  which  decree  this  writ  of  error 
is  brought. 

There  is  but  one  single  question  in  the  case,  and  that  is,  whether 
the  deed  from  George  Bryan  to  Mary  Jane  Bryan,  dated  Septem- 
ber 28,  1838,  was  ever  delivered  so  as  to  pass  the  legal  title,  be- 
cause if  no  title  ever  passed  by  that  deed,  Tinsley  &  Co.  could 
by  no  possibility  have  acquired  any  rights  upon  it,  no  matter  how 
innocently  they  may  have  relied  upon  the  appearance  of  title  in 
Mrs.  Wash.  If  there  was  in  fact  no  delivery  of  that  deed  and  her 
husband  got  possession  of  it  fraudulently,  it  gave  neither  his  or 
her  grantees  any  more  title  than  it  would  had  it  been  a  forged  deed, 
or  had  the  grantor  been  induced  to  sign  it  supposing  it  to  have 
been  another  paper.  Obtaining  it  surreptitiously  was  a  fraud  in 
the  execution  of  the  deed,  and  it  was  absolutely  and  for- 
r*  5651  ever  void.  The  manner  in  which  Wash  obtained  posses- 
sion of  that  deed  was  by  false  pretenses,  and  could  be  jus- 
tified in  no  possible  way,  unless  he  supposed  that  it  had  been 
Tiroperly  delivered  and  was  the  evidence  of  a  title  which  had  actually 
long  since  vested  in  his  wife  and  was  retained  from  her  Avith  the 
fraudulent  design  of  depriving  her  of  her  own.  If  he  believed  that 
to  be  the  real  truth  of  the  case,  if  not  an  entire  justification  of  the 
course  which  he  adopted  to  get  possession  of  the  deed,  it  may  at 
least  be  considered  as  going  a  long  way  in  extenuation.  Not  con- 
sidering the  possession  of  the  deed  by  Wash  as  afifecting  the  ques- 
tion of  the  delivery  one  way  or  the  other,  I  shall  examine  the  ques- 
tion precisely  as  if  it  were  out  of  the  case. 

A  delivery  is  essential  to  the  validity  of  every  deed.  In  order 
to  constitute  a  complete  delivery,  it  is  requisite  that  there  should 
he  an  acceptance  by  or  on  behalf  of  the  grantee.  Jackson  v.  Dun- 
lap,  1  Johns.  Cases,  114.  The  delivery  may  be  made  by  the  gran- 
tor himself  or  by,  any  one  authorized  to  make  the  delivery,  nor  is 
it  indispensable  that  the  delivery  be  made  to  the  grantee,  or  even 
to  any  person  authorized  by  the  grantee  to  accept  the  deed,  for  if 
the  delivery  be  made  to  a  stranger,  for,  and  in  behalf  of  the  gran- 
tee, and  to  his  use,  it  is  a  good  delivery,  although  the  grantee  may 
in  truth  be  entirely  ignorant  of  the  conveyance,  for,  if  the  delivery 
be  absolute,  the  assent  of  the  grantee  is  presumed  from  the  fact 
that  the  conveyance  is  beneficial  to  him.  In  such  case  however 
the  delivery  must  be  unconditional  and  for  the  express  purpose  of 

448 


1845.]  Bryan  et  al.  v.  Wash  et  al.  5G6-567 


Opinion  of  the  Court. 


vesting  title  in  the  grantee.  1  Shep.  Touch.  57,  58 ;  Verptank  v. 
Sterry,  12  Johns.  f>20',  Jackson  v.  Fhipjps,  lb.  421;  Belden  y. 
Carter,  4  Day,  66;  Wheelwright  v.  Wheelwright,  2  Mass.  447; 
Hatch  V.  Hatch,  9  do.  307;  Buggies  v.  Lawson,  13  Johns.  285; 
Church  V.  Oilman,  15  Wend.  656.  These  cases  also  show  that 
the  deed  takes  effect  from  the  first  delivery,  no  matter  when  it 
comes  into  the  hands  of  the  grantee,  or  even  if  it  never  does.  No 
particular  form  or  ceremony  is  necessary  to  constitute  a  delivery. 
It  may  be  by  acts  without  w-ords,  or  by  words  without  acts,  or  by 
both.  Any  thing  which  clearly  manifests  the  intention 
of  the  grantor,  and  the  person  to  whom  it  is  delivered,  [*  566J 
that  the  deed  shall  presently  become  operative  and  effect- 
ual; that  the  grantor  loses  all  control  over  it,  and  that  by  it  the 
grantee  is  .to  become  possessed  of  the  estate,  constitutes  a  sufiicient 
delivery.  The  very  essence  of  the  delivery  is  the  intention  of  the 
party.  If,  then,  it  shall  be  found  that  George  Bryan  executed  and 
delivered  this  deed  to  his  son,  Nicholas  Bryan,  the  father  of  Mary 
Jane,  intending  thereby  to  give  her  the  land;  that  sJie  should  there- 
by become  the  object  of  his  bounty,  there  was  a  sufficient  delivery, 
and  no  subsequent  act  or  omission,  either  of  her  father  or  grand- 
father, could  deprive  her  of  it.  But  if,  on  the  other  hand,  he  merely 
placed  the  paper  in  the  hands  of  his  son,  as  a  convenient  place  of 
deposit,  still  intending  to  retain  control  over  it  himself,  and  deliver 
it  or  not  as  he  should  subsequently  think  best,  then  there  was  no 
delivery  and  he  still  retained  the  title. 

Taking  the  whole  case  together,  it  is  to  my  mind  exceedingly 
clear,  that  the  old  gentleman  had  selected  his  grand-daughter  as 
the  object  of  his  bounty;  that  he  had  selected  this  land  as  a  pro- 
per settlement  upon  her,  and  that  with  a  view  of  executing  that 
purpose,  he  made  this  deed  and  delivered  it  to  her  father,  as  her 
natural  guardian,  to  be  retained  by  him  for  her  till  she  should 
arrive  at  sufficient  discretion  to  keep  and  take  care  of  it  herself. 
It  appears  to  me  that  the  evidence,  both  of  the  complainants  and 
defendants,  establishes  this  most  conclusively. 

Althongh  the  record  in  this  case  is  very  voluminous,  yet  all  that 
is  material  is  contained  in  a  very  small  compass.  In  the  bill  the 
complainant  seeks  to  avoid  the  natural  presumption,  that  the  deed 
was  delivered  to  Nicholas  Bryan,  for  the  use  and  benefit  of  his 
daughter,  by  insisting  that  he  had  been  for  many  years  the  agent 
of  the  grantor,  and  as  such,  had  entered  this  land,  and,  as  his  ten- 
ant, had  occupied  and  improved  it,  f^nd  hence  seeks  to  raise  the 
presumption,  that  as  his  agent,  also,  he  had  received  this  deed,  and 
not  as  the  agent  of  his  daughter.  But  when  we  remember  that  the 
statements  of  the  bill  are  not  evidence,  and  tliat  the  answer 
of  Nicholas  Bryan  is  not  evidence  as  against  the  other  \J-  567] 
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defendants,  there  is  not  a  shadow  of  proof  left  tending  to  es- 
tablish this  agency,  npon  which  so  mnch  reliance  is  had.  Some 
reliance  is  also  placed  on  the  testimony  of  Eliza  C.  Taylor,  who 
testifies,  that  she  knew  of  said  deeds  about  the  time  they  were 
made,  and  often  heard  her  grandfather,  George  Bryan,  and  her 
father,  Nicholas  Bryan,  about  the  time  and  since,  say  that  said 
deeds  were  put  into  N.  Bryan's  possession,  to  be  delivered  by  him 
at  his  pleasure.  It  is  not  what  the  grantor  said  about  the  time,  or 
since  the  delivery  of  the  deed,  that  can  affect  its  validity  one  way 
or  the  other,  for  if  the  deed  once  took  effect  it  was  beyond  the 
power  of  the  grantor  to  destroy  its  validity.  Villers  v.  Bem.dn.ont^ 
1  Vern.  100;  Ball  v.  Newton,  lb.  464.  The  only  question  is,  then, 
what  was  the  intention  of  the  grantor  at  the  very  time  he  parted 
with  the  deed,  and  what  he  said  about  that  time,  can  not  be  con- 
sidered as  evidence  at  all,  unless  it  may  be  thought  to  throw  some 
light  upon  his  intention  at  the  time  the  deed  passed  from  his  hands. 
But  admitting  that  the  expressions  heard  by  Mrs.  Taylor  expressed 
correctly  his  intention  at  the  time  he  delivered  the  deed,  still  it  in 
no  wise  helps  the  complainants'  case.  The  statement  is,  that  the 
deeds  were  put  into  the  hands  of  Nicholas  Bryan,  to  be  by  him 
delivered  to  his  children,  the  grantees  in  the  deeds,  at  his  pleasure. 
From  this  we  learn  distinctly,  that  the  deeds  passed  from  the  hands 
of  the  grantor,  with  the  intention  that  they  should  pass  into  the 
hands  of  the  grantees  at  such  time  as  their  father  should  see  fit  to 
place  them  there,  but  clearly  at  some  time  at  any  rate.  It  is  clear 
that  they  passed  beyond  the  control  of  the  grantor,  and  depended 
in  no  way  upon  any  act  or  volition  of  his  to  give  them  validity. 
It  is  manifest  that  they  were  placed  in  the  hands  of  the  father  of 
the  children,  as  the  most  fit  and  proper  person  to  have  their  cus- 
tody, until,  in  his  judgment,  they  were  old  enough  to  take  care  of 
themselves.  It  seems  to  me  tliat  such  is  the  most  natural  and 
probable  construction  of  the  expression,  "to  be  delivered  by  hira 

at  his  pleasure."  Besides,  there  is  other  evidence  evincing 
[*  568]  the  intention  of  the  grantor  to  create  an  estate  presently 

in  the  hands  of  the  grantees.  Thomas  Pettus,  the  son-in- 
law  of  the  complainant,  says,  that  about  the  time  the  deeds  were 
being  made  to  the  children  of  Nicholas  Bryan,  the  complainant 
told  him  when  he  was  going  to  town,  that  he  was  going  to  make 
deeds  to  the  children  of  Nicholas  Bryan,  and  when  he  liad  returned, 
he  said  he  had  made  such  deeds.  Mrs.  Pettus,  the  daugliter  of  the 
complainant,  states  substantially  the  same;  in  this,  the  intention 
of  the  complainant  to  convey  the  lands  to  Mary  Jane  and  his  other 
grandchildren,  without  any  sort  of  reservation.  In  the  forcible 
language  of  counsel,  it  is  clear  that  George  Bryan  intended  to  vest 
the  title  in  Mary  Jane,  and  to  intrust  the  muniment  of  title  with 
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her  father.  His  son's  pleasure  was  not  to  be  exercised  in  regard 
to  whetlier  the  title  should  vest  in  the  infant  grantee  or  not,  but 
only  as  to  the  most  proper  time  when  the  evidence  of  that  title 
should  be  delivered  to  her. 

It  must  be  remembered,  that  the  law  presumes  much  more  in 
favor  of  the  delivery  of  deeds  in  case  of  voluntary  settlements, 
especially  when  made  to  infants,  than  it  does  in  ordinary  cases  of 
bargain  and  sale.  The  same  degree  of  formality  is  never  required, 
on  account  of  the  great  degree  of  confidence  which  the  parties  are 
presumed  to  have  in  each  other,  and  the  inability  of  the  grantee, 
frequently,  to  take  care  of  his  own  interests.  The  presumption 
of  law  is  in  favor  of  the  delivery,  and  the  burden  of  proof  is  on 
the  grantor  to  show  clearly  that  there  was  no  delivery.  It  was  so 
adjudged  by  Chancellor  Kent,  in  the  case  of  Souverhye  y.  Arden^ 
1  Johns.  Ch.  R.  256,  where  he  says:  "A  voluntary  settlement  fairly 
made,  is  always  binding  in  equity  upon  the  grantor,  unless  there 
be  clear  and  decisive  proof  that  he  never  parted,  or  intended  to 
part  with  the  possession  of  the  deed,  and  even  if  he  retains  it,  the 
weight  of  authority  is  decidedly  in  favor  of  its  validity,  unless 
there  be  other  circumstances  besides  the  mere  fact  of  his  retaining 
it,  to  show  that  it  was  not  intended  to  be  absolute."  And  in  sup- 
port of  this  latter  proposition,  he  cites,  among  others,  the  cases 
of  Clavering  v.  Clavering,  2  Vern.  473;  Broughton  v. 
Broughton,  1  Atkins,  625;  Johnson  v.  Smith,  1  Yes.  314,  [*  569] 
which,  upon  examination,  will  be  found  fully  to  sustain 
him.  So,  also,  in  the  case  of  Bunn  v.  Winthroj),  1  Johns.  Ch.  R. 
336.  The  chancellor  says:  ''The  instrument  is  good  as  a  volun- 
tary settlement,  though  retained  by  the  grantor  in  his  possession 
until  his  death.  There  was  no  act  of  his,  either  at  the  time  or 
subsequent  to  the  execution  of  the  deed,  wdiich  denoted  an  inten- 
tion contrary  to  that  appearing  on  the  face  of  the  deed." 

The  case  before  us  is  much  stronger  than  is  necessary  to  bring 
it  within  these  principles.  Taking  all  of  the  circumstances  of  the 
case  together,  the  object  which  the  grantor  had  in  view,  the  age  of 
the  grantee,  who,  I  infer  from  the  whole  case,  was  still  quite  young, 
and  the  relationship  existing  between  all  the  parties,  the  mind  is 
constrained  to  the  conclusion,  that  the  deed  was  delivered  by  George 
Bryan  to  his  son  Nicholas,  who  was  the  father  of  Mary  Jane,  for 
her  use  and  benefit,  and  that  thereby  an  estate  was  created  presently 
in  her. 

The  complainants  were  not  entitled  to  the  relief  sought  for  in 
their  bill,  and  it  was,  therefore,  properly  dismissed  by  the  court 
below. 

The  decree  of  the  circuit  court  is  affirmed  with  costs. 

Decree  ajflrmed. 
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Geoege  "W.  Watees  etal.  v.  Ebenezee  Simpson  etal.^  County  Com- 
missioners of  Pope  County. 

Appeal  from  Pope. 

1.  Pbactice— ^Zfa  and  no  issue  taken — discard.  The  county  ccFmmissioners, 
in  December,  1838,  loaned  to  an  individual  a  portion  of  the  internal  improve- 
ment fund,  on  twelve  months,  with  twelve  per  cent,  interest,  and  took  his  note 
with  security.  At  their  March  term,  1839,  the  county  commissioners  directed 
an  order  to  be  entered  to  the  efiect,  that  the  loans  previously  made  should  be  ex- 
tended to  the  4th  day  of  March,  1841,  on  the  condition  that  the  borrowers  should 
keep  the  county  secure  in  the  payment  of  the  notes  and  pay  the  interest  annu- 
ally. The  note  was  sued  in  March,  1845,  and  the  securities  only  were  served. 
They  filed  several  pleas  setting  forth,  in  substance,  first,  that  the  loan  was  un- 
authorized, and,  therefore,  that  the  note  was  made  without  any  good  or  valuable 
consideration;  secondly,  that  the  note  was  paid;  thirdly,  that  the  order  of  the 
March  term,  1839,  was  made  without  their  knowledge  or  assent,  and  that  their 
principal  had  complied  with  the  order,  by  which  they  were  released  and  dis- 
charged; and  fourthly,  the  same,  and  also,  that  their  principal  had  become  in- 
solvent, etc.  The  second  plea  was  replied  to,  and  a  demurrer  interposed  to  the 
others,  which  was  sustained,  and  the  defendants  abided  thereby.  The  court  then, 
without  noticing  the  second  plea,  rendered  a  judgment  by  nil  dicit:  Held,  that 
the  first,  third  and  fourth  pleas  were  bad,  the  county  commissioners'  court  being 
authorized  to  make  the  loan,  and  the  order  of  postponement  not  being  a  contract 
binding  on  them :  Held,  also,  that  there  being  a  replication  to  the  second  plea, 
and  no  similiter  added,  the  circuit  court  was  not  bound  to  notice  the  plea,  no  issue 
having  been  made.  («)  .     .   ,      ^ 

2.  '^w'RWVY— contract  strictly  construed.  It  is  a  well  established  pnncjple  of 
law,  that  the  contract  of  a  surety  is  to  be  construed  strictly,  and  he  is  not  to  be 
held  responsible  beyond  the  precise  terms  of  his  undertaking.  His  risk  is  not 
to  be  increased,  or  his  responsibility  extended  without  his  assent.  (&) 

3.  ^Am.^— discharged  by  binding  contract  varying  obligation.  A  binding  agree- 
ment between  the  creditor  and  the  principal  debtor,  which  materially  changes 
the  terms  of  the  original  contract,  and  to  which  the  surety  has  not  expressly  or 
tacitly  consented,  will  discharge  the  surety  both  at  law  and  in  equity.  It  is  not 
material  whether  the  surety  has  been  damnified  or  not;  a  new  contract  has  been 
made,  and  he  is  absolved  from  all  liability,  (c) 

4.  Same— «me  extended,  when  not  discharge.  In  order  to  discharge  a  surety, 
by  reason  of  an  extension  having  been  given  to  the  principal,  the  agreement 
must  be  founded  on  a  good  consideration,  and  binding  in  law  on  the  parties  to 
it.  But,  a  promise  to  give  a  further  day  of  payment,  which  is  not  based  upon 
some  new  and  adequate  consideration,  is  a  mere  nudvm  pactum,  not  precluding 
the  creditor  from  suing  the  principal.  The  right  of  the  creditor  to  prosecute 
the  debtor  must  be  suspended  by  the  new  contract,  (d) 


Cases  Citing  Text. 
{a)  Plea  of  payment,  unanswered, 
entitles  defendant  to  judgment.  Pearl 
«.  Wellman,  3  Gilm.  311,  326.  If  plain- 
tiff refuses  to  take  issue  on  pleas  which 
present  full  defense,  court  should  dis- 
miss case  for  want  of  prosecution.  Wil- 
liams v.  Brunton,  3  Gilm.  600,  625. 

(b)  Surety  can  not  be  held  liable  be- 
yond precise  terms  of  his  undertaking, 
e.  g.,  on  injunction  bond.  Ovington  r>. 
Smith,  78  111.  250,  252. 

(c)  Rule,  stated  in  head  note,  en- 
forced.   Warner  'o.  Campbell,  26  111. 


282,  286.  Statute,  which  postpones  for 
two  years  final  settlement  by  assignees 
appointed  to  wind  up  affairs  of  bank, 
discharges  their  sureties.  Governor  ». 
Lagow,  43  111.  134,  142. 

(d)  Promise  to  extend  time  for  pay- 
ment without  consideration  will  not 
discharge  surety.  Gardner  v.  Watson, 
13  111.  347,  352;  Glickauf  «.  Hirsch- 
born,  73  111.  574.  Promise,  without 
consideration,  to  extend  period  for 
payment  can  not  be  enforced.  Stuber 
f).  Schack,  83  111.  191. 
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5.  Verdict— rfe/ec^s  cured  hy.  After  judgment  on  demurrer,  a  joinder  in  de- 
murrer will  be  presumed;  so,  also,  the  want  of  a  similiter  is  aided  after  a  ver- 
dict, (e) 

Debt  in  the  Pope  circuit  court,  brought  by  the  appellees  against 
the  appellants.     The  cause  was  heard  at  the  May  terra, 
1845,  before  the  Hon.  Gustavus  P.  Koerner,  on  demurrer  [*  5711 
to  pleas.     The'demurrer  was  sustained,  and  the  defendants 
abiding  by  the  demurrer,  judgment  by  nil  elicit  was  rendered 
by  the  court  for  $112  debt,  and  $60.10  damages. 

The  substance  of  the  pleas  is  briefly  statedby  the  court  in  their 
opinion. 

D.  J.  Baker,  for  the  appellants:  1.  A  final  judgment  for  the 
debt  sued  for  can  not  be  rendered  in  favor  of  the  plaintiff  upon 
sustaining  a  demurrer  to  some  of  the  pleas  of  the  defendants,  with- 
out first  disposing  of  the  issue  of  fact  joined  upon  the  other  plea 
filed  by  them.     Lyon  v.  Barney,  1  Scam.  387. 

2.  An  agreement  between  the  payees  of  the  note  or  obligation 
sued  on  in  this  case,  and  Thompson,  the  principal  in  the  same, 
whereby  further  time  than  the  note  specified  was  given  to  the  prin- 
cipal for  the  payment  thereof,  without  the  consent  of  his  sureties, 
operates  to  release  them  from  their  obligation  to  pay.  Chitty  on 
Bills,  408,  n  [m];  do.  410,  n  [u]',  2  Bos.  &  Pul.  61. 

Contract  of  surety  is  to  be  construed  strictly,  and  the  liability 
is  not  to  be  extended  beyond  the  terms  of  the  contract.  Miller  v. 
Stewart,  5  Peters'  Cond.  K.  727. 

If  a  creditor,  without  the  knowledge  and  consent  of  the  surety, 
expressly  or  tacitly  yielded,  give  time  to  the  principal  by  enlarg- 
ing the  credit  beyond  the  period  mentioned  in  the  contract,  the 
surety  in  the  bond,  or  other  instrument,  is  discharged  both  at  law 
and  in  equity.     1  Peters'  Dig.  379. 

J.  C.  CoNKLiNG,  for  the  appellees :  Mere  delay  to  prosecute  does 
not  release  the  surety.  Hunt's  Ex'rs  v.  Bridgham,  2  Pick.  582; 
Oxford  Bank  v.  Lewis.  8  do.  458;  Blackstone  Bank  v.  Hill,  10  do. 
129;  Fulton  v.  Matthews,  15  Johns.  433. 

There  must  be  a  consideration  for  the  contract  to  delay,  Gahn 
V.  Niemcewicz,  11  Wend.  319. 

(e)  Party,  who  has  neglected  to  join  objecting  to  its  omission,  both  parties 
in  demurrer,  can  not  complain  that  are  bound  as  if  it  had  been  added. 
acse  was  tried  on  other  issues  pro-  McCuliy  v.  Silverburgh,  18  111.  306. 
perlyformed,without  disposition  being  Absence  of  similiter  is  cured  by  ver- 
made  of  such  demurrer.  Granger  v.  diet.  Walker  v.  Armour,  23  111.  658, 
Warrington,  3  Gilm.  299,  306.  Defend-  660;  Hazen  v.  Pierson,  83  111.  241. 
ant  by  not  filing  similiter  abandons  Similiter  to  plea  of  not  guilty  or  other 
plea,  to  which  replication  has  been  negative  plea  may  be  added  by  de- 
filed. Furness  v.  Williams,  11  111.  229,  fendant,  or  parties  may  proceed  to  trial 
237.  Similiter  to  plea  concluding  to  without  it.  Gillespie  v.  Smith,  29  111. 
country  may  be  added  by  defendant,  473,  476;  Hazen  v.  Pierson,  83  111.  241. 
and  if  plaintiff  goes  to  trial  without 
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If  no  new  security  be  given  requiring  a  new  remedy,  the  contract 
is  not  varied,  and  the  delay  is  gratuitous.     lb. 

New  agreement  to  pay  interest  creates  no  additional 
[*  572j  obligation.     Reynolds  v.  Ward,  5  Wend.  504;  Pabodie  y. 
King,  12  Johns.  426. 

If  creditor  neglect  to  sue,  the  statute  points  out  the  remedv. 
1  Blackf.  393;  Fulton  v.  Matthews,  15  Johns.  433. 

Similiter  should  have  been  added  by  defendant  to  the  replica- 
tion ;  by  not  doing  so,  he  abandons  liis  plea.  Earle  v.  Hall,  22 
Pick.  102. 

The  loan  was  not  illegal.  Laws  of  1838-9,  119,  120;  1844-5, 
50;  Kitchens  v.  Co.  Com'rs  of  Greene  Co.,  4  Scam.  485. 

Legal  interest  was  in  plaintiffs.  Manlove  v.  McHatton,  4  Scam. 
96. 

Treat,  J.^  By  virtue  of  the  fifteenth  paragraph  of  the  eighteenth 
section  of  the  "  Act  to  establish  and  maintain  a  general  system  of 
internal  improvement,  approved  February  27th,  1837,  the  county 
of  Pope  became  entitled  to,  and  received  a  portion  of  the  sum  of 
$200,000  appropriated  therein.  By  the  direction  of  the  county 
commissioners'  court,  this  fund  was  loaned  out  on  personal  secur- 
ity for  the  term  of  one  year,  at  an  interest  of  twelve  per  centum 
per  annum.  On  the  24th  of  November,  1824,  Thomas  H.  Thomp- 
son borrowed  $100,  and  gave  his  note,  with  Waters,  Read,  and 
Freeman,  as  securities,  to  the  county  commissioners,  for  the  sum 
of  $112,  payable  in  twelve  months,  and  bearing  interest  after  ma- 
turity at  the  rate  of  twelve  per  centum  per  annum.  At  the  March 
term,  1839,  of  the  county  commissioners' court,  an  order  was  made 
and  entered  on  its  records  to  the  effect,  that  the  loans  previously 
made  should  be  extended  to  the  4th  of  March,  1841,  on  the  condi- 
tions that  the  borrowers  should  keep  the  county  secure  in  the  pay- 
ment of  the  notes,  and  should  pay  the  interest  annually.  In  March, 
1845,  the  county  commissioners  commenced  an  action  of  debt 
against  Thompson  and  his  securities.  The  declaration  was  on  the 
note  before  mentioned.  The  securities  were  alone  served 
P  573]  with  process.  They  pleaded,  first,  that  the  loan  was  made 
without  authority  of  law,  and,  therefore,  the  note  was 
made  and  executed  wnthout  any  good  or  valuable  consideration;  sec- 
ond, payment  of  the  note,  concluding  with  a  verification;  third, 
that  the  order  of  March  term,  1839,  was  made  without  their  knowl- 
edge or  consent,  and  that  Thompson,  without  their  knowledge  or 
consent,  availed  himself  of,  and  complied  with  the  terms  and  con- 
ditions of  the  order,  to  which  the  county  commissioners  assented, 
and  therefore  they  were  released  and  discharged;  and  fourth,  sub- 

*WiLSON,  C.  J.,  did  not  sit  in  this  case. 
454 


1845.]  "Wateks  et  al.  v.  Simpson  et  al.  574 


Opinion  of  the  Court. 


stantially  as  in  the  third  plea,  with  the  additional  averment,  that 
Thompson  had  become  insolvent.  There  was  a  replication  to  the 
second  plea,  concluding  to  the  country,  to  which  no  siiniliter  was 
added  by  the  defendants.  The  court  sustained  a  demurrer  to  the 
Urst,  third,  and  fourth  pleas,  and  the  defendant  abided  thereby. 
Thereupon,  without  noticing  the  second  plea,  the  court  rendered 
judgment  by  7iil  dicit  against  the  defendants  for  the  debt,  $112,  and 
§60.10  damages,  by  the  clerk  assessed.  The  defendants  prosecuted 
an  appeal  to  this  court,  and  they  now  assign  for  error,  the  decision 
of  the  circuit  court  sustaining  the  demurrer  to  the  first,  third,  and 
fourth  pleas. 

The  defence  interposed  by  the  first  plea  can  not  be  sustained. 
The  county  commissioners  had  the  power  to  loan  the  fund,  and 
take  security  for  its  payment.  This  was  a  matter  of  discretion  on 
their  part,  and  there  is  no  just  or  valid  objection  to  the  manner  in 
Avhich  it  was  exercised.  This  question  was  directly  settled  by  this 
court  in  the  case  of  Kitchens  v.  Greene  Co.,  4  Scam.  485,  and  we 
are  entirely  satisfied  with  the  principles  of  that  decision. 

The  third  and  fourth  pleas  are  in  substance  alike,  and  intended 
to  present  one  and  the  same  defence,  and  both  will  be  considered 
together.  It  is  insisted,  that  these  pleas  show  a  valid  and  opera- 
tive agreement  between  the  county  and  Thompson,  by  which  the 
time  for  the  payment  of  the  note  was  postponed  beyond  the  period 
fixed,  when  the  note  was  executed  and  the  securities  incurred  their 
responsibility.  If  this  position  be  correct,  the  conclusion  contended 
for  is  inevitable,  and  the  defence  must  be  sustained.  It 
is  a  well  established  principle  of  the  law,  that  the  con-  [*  5741 
tract  of  a  surety  is  to  be  construed  strictly,  and  he  is  not 
to  be  held  responsible  beyond  the  precise  terms  of  his  undertaking. 
His  risk  is  not  to  be  increased  or  his  responsibility  extended  with- 
out his  assent.  The  creditor  is  not  permitted  to  vary  the  terras 
of  the  contract,  for  if  allowed  to  do  it  without  consulting  the  surety 
and  obtaining  his  consent,  he  might  thereby  add  to  the  liability 
and  increase  the  hazard.  A  binding  agreement  between  the  credi- 
tor and  the  principal  debtor,  which  materially  changes  the  terms 
of  the  original  contract,  and  to  which  the  surety  has  not  expressly 
or  tacitly  consented,  has  the  effect  to  discharge  the  surety  both  at 
Jaw  and  in  equity.  And  when  this  has  been  done,  courts  will  not 
stop  to  inquire  whether  the  surety  has  been  damnified  or  not.  A 
new  contract  has  been  made,  and  he  is  absolved  from  all  liability. 
This  doctrine  was  asserted  by  this  court  in  the  cases  of  Davis  v. 
The  People,  1  Oilman,  409,  decided  at  the  last  term,  and  The 
People  v.  McHatton,  decided  at  the  present  term,  and  has  been 
repeatedly  recognized  by  the  highest  judicial  tribunals  of  the 
country.     It  is  not,  however,  every  agreement  to  extend  the  time 
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of  payment  which  will  produce  this  result.  The  agreement  must 
be  founded  on  a  good  consideration,  and  binding  in  law  on 
the  parties  to  it.  A  promise  to  give  a  further  day  of  payment, 
which  is  not  based  on  some  new  and  adequate  consideration,  is  a 
mere  nudum  pactum,  and  because  it  does  not  preclude  the  credi- 
tor from  sueing  the  principal,  the  surety  is  not  discharged.  The 
ao-reement  must  be  of  such  a  character,  that  the  creditor's  rio'htto 
prosecute  the  debtor  and  enlorce  the  performance  o±  the  conti-act 
is  suspended;  such  that  the  debtor  may  take  advantage  of  by  way 
of  defence,  to  defeat  a  prosecution  instituted  on  the  original  con- 
tract in  violation  of  the  agreement.  Such  an  agreement  will  re- 
lease the  surety,  for  while  it  suspends  the  right  of  action  on 
the  part  of  the  creditor,  it  equally  suspends  the  right  of  the 
surety  to  to  make  payment,  and  then  resort  to  his  principal  for 
indemniy.  Admitting  that  these  principles  must  govern  us  in 
the   decision    of  this  case,  we   proceed    to  inquire  whether   the 

allegations  of  the  pleas  present  an  available  defence. 
[*  575J       The  note  was  to  become  due  in  twelve  months,  and  if 

not  promptly  paid,  was  to  bear  the  highest  rate  of  interest 
allowed  by  the  law.  The  securities  bound  themselves  to  pay  the 
amount  of  the  note,  and  the  interest  which  might  accilie  after  it 
became  due.  On  the  default  of  Thompson  to  make  payment  at  the 
expiration  of  the  year,  the  county  had  an  undoubted  right  of  action 
against  him  and  his  securities,  and  the  securities  the  reciprocal 
right  to  release  themselves  by  paying  the  note,  and  making  the 
principal  their  debtor  for  money  paid  to  his  use.  It  is  contended, 
that  their  rights  were  alike  suspended  by  the  order  of  the  com- 
missioners' court,  made  between  the  date  and  maturity  of  the  note. 
The  order,  2>e7'  se,  could  have  no  such  effect.  It  was  not  a  contract, 
but  a  mere  declaration,  subject  to  revocation  at  the  pleasure  of  the 
court.  It  left  the  rights  and  remedies  of  the  parties  unimpaired ; 
the  county  had  still  the  power  to  sue,  "and  the  surety  the  right  to 
pay.  At  the  time  the  loans  were  made,  the  commissioners  did  not 
contemplate  the  loaning  of  the  fund  for  a  longer  period  than  one 
year,  and  they  probably  then  intended  to  call  it  in  at  the  expira- 
tion of  the  year,  and  apply  it  directly  to  the  purposes  for  which  it 
was  granted  by  the  legislature.  In  the  meantime,  they  became 
convinced  it  would  be  more  conducive  to  tlie  interests  of  the 
county,  to  continue  to  loan  the  fund,  and  expend  the  income  on  the 
objects  designated  by  the  grant.  The  order,  no  doubt,  was  in- 
tended by  them  as  a  public  expression  of  this  opinion,  and  an 
official  declaration  for  the  guidance  and  direction  of  the  agents 
specially  charged  with  the  loaning  and  receiving  of  the  fund,  and 
the  safe  keeping  of  the  securities.  As  the  fund  was  to  be  kept  out 
on  interest,  the  commissioners  were  willing  that  those  who  had  bor- 
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rowed  it  should  continue  to  retain  it,  so  long  as  the  interest  should 
be  punctual]}'  paid,  and  the  ultimate  payment  of  the  debt  should 
not  be  hazarded.  Where  this  was  the  case,  tliere  could  be  no  rea- 
son for  insisting  on  prompt  payment  of  the  obligation,  for  if  col- 
lected, the  proceeds  would  again  be  loaned.  The  sole  objects  of  the 
commissioners  were  to  keep  the  fund  secure  from  loss,  and  be  in 
the  receipt  of  the  accruing  interest;  and  while  these  ob- 
jects were  attained,  it  was  a  matter  of  indifference  who  M^  576] 
were  the  debtors  to  the  fund.  ,  Notwithstandino^  this  order, 
the  commissioners  reserved  absolute  control  over  the  loans.  If  the 
interest  was  not  paid,  or  the  debt  became  insecure,  the  county  was 
at  full  liberty  to  institute  proceedings  for  the  fullillment  of  the  con- 
tract. This  case  differs  essentially  from  the  cases  before  referred 
to.  In  those  cases  the  legislature,  by  express  laws,  extended  the 
time  for  payment  beyond  the  period  provided  for  when  the  obliga- 
tions were  executed  by  the  sureties.  The  laws  were  binding  on 
the  State,  and  proliibited  the  officers  charged  with  the  superinten- 
dence of  the  revenue,  from  instituting  proceedings  against  the  col- 
lectors till  the  extension  had  expired.  There  is  nothing  on  the 
face  of  the  pleas  which,  in  the  opinion  of  the  court,  shows  that  any 
binding  agreement  was  made  between  the  commissioners  and 
Thompson  respecting  the  payment  of  the  note.  They  simply  allege 
that  Thompson  accepted  of  the  conditions  of  the  order,  and  com- 
plied with  tliem.  It  is  difficult  to  determine  what  was  intended 
by  these  general  allegations.  This  is  left  to  conjecture.  The  quo 
modo  of  the  compliance  should  have  been  stated.  It  is  very  clear 
tliat  no  binding  contract  could  grow  out  of  the  payment  of  the  in- 
terest. The  note  already  bore  interest,  and  the  rate  could  not  be 
increased.  The  payment  of  the  interest  would  be  doing  nothing 
more  than  was  required  of  the  principal  and  sureties  by  the  origi- 
nal contract.  This  would  not  be  a  sufficient  consideration  to  sup- 
port a  promise  to  forbear  the  collection  of  the  note.  Such  a  pro- 
mise would  be  a  mere  gratuity,  and  could  not  be  enforced.  On 
this  point  the  authorities  are  abundant.  Pahodie  v.  King^  12 
Johns.  426;  Fidton  v.  Mathews^  15  do.  433;  Oxford  Bank  v. 
Leivis,  8  Pick.  458;  Reynolds  v.  Ward^  5  Wend.  501;  Gahn  v. 
J^iemcewiez^  11  do.  312. 

The  giving  of  additional  security  by  the  principal,  might  be  a 
good  consideration  to  sustain  an  agreement  to  extend  the  time  for 
payment.  The  pleas  both  fail  to  aver  that  this  was  done.  It  is 
not  a  fair  inference  from  the  allegations  of  the  pleas,  but  the  infer- 
ence rather  is,  that  the  commissioners  were  satisfied  with  the  con- 
tract as  it  stood,  and,  therefore,  failed  to  require  further 
security.     If  fresh  security  was  accepted,  and  in  conse-  [-  577] 
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queuce  thereof,  further  forbearance  of  the  debt  was  given,  the 
pleas  should  have  stated  it  specifically. 

The  note  was  made  payable  to  one  set  of  commissioners,  and  the 
suit  was  brought  in  the  names  of  their  successors  in  office,  who  do 
not  aver  in  the  declaration  that  the  note  was  indorsed  to  them. 
This  was  assigned  for  error.  It  was,  however,  abandoned  on  the 
argument,  and  we  are  not  called  on  to  decide  whether  the  suit  was 
properly  brought  in  the  names  of  the  appellees.  Again,  it  is  as- 
signed for  error,  that  the  judgment  is  not  only  against  the  securi- 
ties, but  against  Thompson,  who  was  not  served  with  process,  and 
who  did  not  submit  his  person  to  the  jurisdiction  of  the  court.  An 
inspection  of  the  record  does  not  sustain  this  assignment  of  error. 
The  record  shows  that  the  judgment  was  only  rendered  against  the 
parties  who  had  pleaded. 

It  is  also  assigned  for  error,  that  the  court  erred  in  rendering 
judgment  before  disposing  of  the  issue  on  the  second  plea.  There 
was,  technically,  no  issue  on  that  plea.  The  plaintiffs  in  their  re- 
plication tendered  an  issue,  and  expressed  their  willingness  to  sub- 
mit the  question  of  payment  to  the  jury,  and  it  was  then  the  duty 
of  the  defendants  to  have  made  it  complete  by  adding  the  simili- 
ter. Until  the  similiter  was  added,  the  court  was  not  bound  to 
notice  the  plea.  After  judgment  on  demurrer,  a  joinder  in  de- 
murrer will  be  presumed.  Wilcox  v.  Woods.,%  Scam.  51.  So  the 
,want  of  a  similiter  is  aided  after  verdict.  Hays  v.  McKee^  2 
Blackf.  11.  But  these  intendments  are  in  favor  of  the  judgment 
of  the  inferior  court.  When  objections  of  this  character  are  inter- 
posed by  the  party  who  has  caused  the  omission,  we  think  a  differ- 
ent rule  should  be  adopted.  To  sustain  this  error  and  reverse  the 
judgment,  would  be  to  allow  the  defendants  to  take  advantage  of 
their  own  wrong,  a  thing  the  law  abhors.  On  a  review  of  the 
whole  case,  we  do  not  hesitate  to  affirm  the  judgment  of  the  cir- 
cuit court. 

Judgment  affirmed  with  costs. 

Judgment  affirmed. 
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John  Baxter  v.  The  People  of  the  State  of  Illinois,  [a) 

Error  to  Rock  Island. 

1.  Venue — change  of,  to  be  to  nearest  county.  On  an  indictment  for  murder, 
the  accused  filed  his  afiidavit  and  moved  for  a  change  of  venue  out  of  the  county, 
for  the  reason  that  the  minds  of  the  people  of  the  county  were  prejudiced  against 
him.  The  court  ordered  a  change  of  venue  to  a  county,  not  the  next  neai-est  to 
that  where  the  indictment  was  found,  to  which  the  accused,  at  Ihe  time,  objected. 
He  then  moved  for  a  change  out  of  the  circuit,  alleging  in  his  affidavit  that  the 
judge  was  prejudiced  against  him,  so  that  he  could  notliave  a  fair  and  impartial 
1  rial  before  him,  but  the  motion  was  overruled:  Held,  that  the  court  erred  in 
crderiug  a  change  of  venue  to  a  county  when  there  were  nearer  counties,  and 
that  all  the  subsequent  proceedings  in  the  case,  for  that  reason, were  erroneous,  (b) 

2.  Evidence — to  show  conviction  of  crime.  By  the  common  law  rule,  it  is 
competent  for  the  prosecution  to  establish  the  fact  of  a  conviction,  prima  facie, 
of  other  persons  jointly  indicted  with  the  accused,  by  the  production  of  the  re- 
cord of  their  conviction. 

John  Baxter,  the  plaintiff  in  error, — togetlier  with  John  Long', 
Aaron  Long,  Robert  Birch,  Grandville  Yotmg,  and  William  Fox, 
— was  indicted  at  the  October  term  of  the  Rock  Island  circnit 
court,  1845,  for  the  murder  of  George  Davenport.  On  his  arraign- 
ment he  pleaded  "not  guilty,"  and  on  tiling  the  proper  affidavit 
required  by  statute,  moved  for  a  change  of  venue  out  of  the  county. 
The  court  ordered  a  change  of  venue  to  the  county  of  Carroll,  a 
county  not  the  next  nearest  to  Rock  Island,  to  which  the  accused 
at  the  time  objected.  The  court  overruled  the  objection.  He  then 
tiled  his  affidavit  in  due  form,  and  moved  for  a  change  of  venue 
out  of  the  circuit,  which  motion  was  refused.  At  the  Carroll  cir- 
cuit court,  the  cause  was  remanded  to,  and  tried  in  Rock  Island 
county,  ou  motion  of  the  accused. 

John  Long,  Aaron  Long  and  Grandville  Young  were  tried,  con- 
victed and  executed.     Birch  and  Fox  were  not  then  tried. 

At  the  trial  the  record  of  such  conviction  was  introduced  by  the 
prosecution,  to  which  the  accused,  at  the  time,  objected,  but  his 
objection  was  overruled,  and  the  record  permitted  to  be  read  to 
tlie  jury.  The  jury  returned  a  verdict  of  "guilty;"  whereupon 
the  accused  entered  a  motion  for  a  new  trial,  and  stated 
several  causes  why  the  application  should  be  granted.  The  [*  579] 
motion  was  overruled,  and  the  court  rendered  judgment 
upon  the  verdict,  and  passed  sentence  of  death  upon  the  accused. 

The  cause  was  taken  to  this  court  by  writ  of  error,  when  the 
plaintiff  in  error  assigned  ten  causes  of  error,  which  were  sub- 

Cases  Citing  Text.  change  of  venue  may  be  taken  to  any 

(n)    For  opinion  in  this  case  when  it  convenient    county.     Proceedings    in 

was  before  the  supreme  court  a  second  criminal  case  in  trial  court  after  w-rong- 

time,  see  3  Gilm.  368.  ful  denial  of  application  for  change  of 

(b)  R.  S.  1874,  Venue,  ch.  146,  ^g  2,  venue  will  be  reversed.     Barrows  v. 

If)  [S.  and  C.'s  Stats,  p.  2450;  Cothran's  People,  11  111.  121,  123. 
Stats.    (1885),    p.   1525]   provide    that 
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stantially  the  same  as  tliose  assigned  in  the  case  of  McKinney  v. 
The  People,  ante  5^0.  As  the  court  in  their  opinion  passed  upon 
two  of  those  causes  only,  the  remainder  will  not  be  recited  here. 

J.  B.  Wells,  J.  H.  Kalston,  and  C.  Gilman,  for  the  plaintiff  in 
error,  in  support  of  the  objection  to  the  change  of  venue,  cited 
Rev.  Stat.  528,  §  5,  which  requires  the  change  to  be  made  to  the 
next  nearest  county  to  that  where  the  cause  is  pending.  Also, 
Clark  V.  The  People,  1  Scam.  120. 

In  support  of  the  assignment  of  error  in  relation,  to  the  intro- 
duction in  evidence  of  the  conviction  of  the  Longs  and  Young, 
they  cited  Kazer  v.  The  State,  5  Ohio,  172;  The  Peoples.  Buck- 
land,  13  Wend.  594:  Case  v.  Reeve,  14  Johns.  81;  Commonwealfh 
y.  Briggs,  7  Pick.  177;  Phillips'  Ev.  226,  331. 

J.  A.  McDouGALL,  attorney  general,  and  O.  Peters,  for  the  de- 
fendant in  error,  to  remove  the  first  objection  of  the  plaintiff  in 
error,  contended  that  it  was  waived  by  his  motion  in  the  Carroll 
circuit  court  to  remand  the  cause  to  the  Rock  Island  circuit  court. 

As  to  the  second  objection,  the  record  of  the  proceedings  in  the 
court  below  does  not  exhibit  the  entire  testimony,  nor  does  it  state 
the  object  for  which  the  record  was  introduced.  It  was  competent 
for  either  party  to  introduce  the  record  for  some  purposes,  and,  as 
the  court  is  not  advised  of  the  purpose  in  this  case,  they  can  not 
suppose  it  to  have  been  introduced  improperly. 

Caton,  J.'^  The  plaintiff"  in  error  with  three  others  was 
■  [*  580]  indicted  for  murder  at  the  last  October  term  of  the  Rock 
Island  circuit  court.  Baxter  filed  his  affidavit  in  the  usual 
form,  and  prayed  a  change  of  venue  out  of  the  county.  The  court 
ordered  the  venue  to  be  changed  to  the  county  of  Carroll,  which 
does  not  join  Rock  Island,  no  objection  appearing  to  have  existed 
to  any  of  the  adjoining  counties.  To  this  order  the  defendant  ob- 
jected, and  took  an  exception.  The  defendant  having  objected  at 
the  time  to  the  venue  being  clianged  to  Carroll,  when  there  were 
nearer  counties  to  which  no  objection  appears  to  have  existed,  the 
court  erred  in  making  that  order.  Consequentl}^,  all  the  subse- 
quent proceedings  in  the  cause  were  erroneous.  It  is,  therefore, 
unnecessary  to  review  them  at  length.  The  judgm.ent  of  the  cii-- 
cuit  court  must  be  reversed,  and  the  cause  remanded  to  the  county 
of  Rock  Island,  where  it  properly  belongs,  after  the  reversal  of  the 
order  changing  the  venue  to  CaiToll  county.  That  order  being  re- 
versed, the  cause  will  stand  in  that  court  precisely  as  if  no  order 
had  ever  been  made  on  that  motion,  and  the  defendant  may  press 
that  motion  to  another  decision,  or  withdraw  it  and  interpose  an- 
other, as  he  may  be  advised. 

As  the  question  may  arise  on  a  subsequent  trial,  it  may  not  be 

*  Wilson,  C.  J.,  did  not  sit  in  this  case. 
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improper  for  ns  to  express  an  opinion  upon  the  admissibility  of 
the  record  of  the  conviction  of  the  others  with  whom  the  defend- 
ant was  indicted  for  the  murder.  We  think  that  record  might 
have  been  proper.  Under  our  statute,  an  accessory  may  be  indict- 
ed and  punished  as  principal,  and  in  snch  a  case  it  would  be  nec- 
essary for  the  prosecution  to  make  out  the  guilt  of  the  principal, 
before  the  jury  could  find  the  defendant  guilty  of  the  murder  by 
being  accessory  to  it.  In  such  a  case,  according  to  the  common 
law  rule,  it  would  be  competent  for  the  prosecution  to  establish 
that  f?iQ\.  prima  facie  by  the  production  of  the  record  of  their  con- 
viction. 

Judgment  reversed. 


William  Montgomeet  et  al.  v.  Daniel  B.  Beown  ef  al. 


Error  to  Cook. 


[*  581] 


1.  Process — deferMve  service — amendment  of  return.  A  mortgagor,  with  vari- 
ous other  persons  who  were  represented  in  a  bill  in  chancery  for  the  foreclosure 
of  a  mortgage  as  claiming  an  interest  in  the  premises  as  subsequent  purchasers, 
judgment  creditors  or  incumbrancers,  were  made  defendants.  A  decree  of  fore- 
closure was  rendered  against  all  of  the  defendants.  One  of  them  was  not  served 
with  process:  Held,  that  the  decree  against  him  was  erroneous.  As  to  two 
others  the  sheriff  returned  that  he  hadlnade  service  on  them,  "  by  leaving  a 
copy  at  their  usual  place  of  abode,  with  a  white  person  above  the  age  of  twenty, 
and  informing  him  of  the  contents;"  Held,  that  this  service  was  insufficient' 
the  statute  requij^-ing  it  to  be  made  by  delivering  a  copy  to  the  defendant,  or  by 
leaving  a  copy  at  his  usual  place  of  abode,  with  some  white  person  of  the  fam- 
ily above  the  age  of  ten  years,  and  informing  such  person  of  the  contents;  held 
further,  that  the  name  of  such  white  person  should  be  stated  in  the  return  of  the 
sherifl\  Five  others  were  served  "  by  reading  the  summons  to  them."  Three 
of  them  appeared,  and  as  to  the  other  two  defendants,  the  sheriff  was  permitted 
to  amend  his  return  by  showing  due  service  on  them:  Held,  that  the  voluntary 
appearance  of  three  cured  the  defect  of  service,  and  that  the  court  could  permit 
a  return  to  be  amended  according  to  the  facts  of  the  case.  The  State  bank  was 
made  a  party,  and  the  sheriff  made  return  that  he  had  served  by  delivering  a 
true  copy  to  T.  M.,  and  the  court  also  permitted  him  to  withdraw  the  summons, 
and  to  amend  the  same  out  of  court,  by  adding  that  T.  M.  was  president  of  tlie 
State  bank  of  Illinois:  Held,\hd,t  the  amendment  was  allowable,  and  that  it 
was  not  a  valid  objection  that  it  was  made  out  of  court,  the  sheriff  acting  under 
the  responsibility  of  his  oath  of  office,  (a) 


Cases  Citing  Text. 
(a)  Return  on  chancery  summons, 
which  does  not  show  that  copy  of  sum- 
mons was  left  with  person  of  defend- 
ant's family  at  defendant's  usual  place 
of  abode,  is  void.  Boyland  v.  Boyland, 
18  111.  551.  Eeturn  on  chancery  sum- 
mons, which  states  service  merely  by 
delivery  of  copy  to  within  named,  etc., 
he  being  white  person  over  ten  years 
old  on,  etc.,  as  within  commanded,  is 


void.  Divilbiss  v.  Whitmire,  20  111. 
425.  Service  of  chancery  summons  on 
husband  is  not  service  on  wife,  when 
it  is  sought  to  affect  her  proprietary 
rights.  Piggott  v.  Snell,  59  111.  106, 
108.  Return  on  chancery  summons, 
which  does  not  show  that  person  with 
whom  copy  of  summons  was  left  was 
member  of  defendant's  family  and  that 
she  was  informed  of  contents  of  copy, 
is  void.    Mack  v.  Brown,  73  111.  295. 
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2.  Practice — judgment  on  reversal.  A  decree  can  only  be  reversed  as  to 
some  of  the  defendants  to  a  bill  in  chancery,  and  atlirmed  as  to  others,  where 
there  are  several  matters  in  controversy  and  different  adjudications  are  neces- 
sary,   (ft) 

3.  Equity — multiplicity  of  suits.  It  is  one  of  the  cherished  objects  of  a  court 
of  equity,  to  avoid  a  multiplicity  of  actions  concerning  the  same  subject  matter, 
by  bringing  all  parties  interested  before  it,  and  making  a  full  and  complete  set- 
tlementbetween  them  of  their  rights.  Hence  the  general  rule,  that  all  persons 
ought  to  be  made  parties,  whose  rights  or  interests  may  be  affected  by  the  decree, 
and  this  rule  is  especially  applicable  to  the  case  of  a  foreclosure,  where  a  sale 
of  the  mortgaged  premises  is  sought.  All  persons  interested  in  the  equity  of  re- 
demption should  be  made  parties,     (c) 

Bill  in  chanceky  to  foreclose  a  rnortgaf^e,  etc.,  filed  in  the  Cook 

circuit  court  by  the  defendants  in  error  against  the  plaintiffs  in 

error.    At  the  November  term,  1839,  the  Hon.  Jolm  Pear- 

r*  582]  son, — a  circuit  judge  under  the  prior  organization  of  the 

courts, — presiding,  the  bill  was  taken  as  confessed,  and 

the  premises  mentioned  in  the  mortgage  decreed  to  be  sold,  etc. 

The  decision  of  the  cause  in  this  court  was  based  upon  defects 
of  service,  the  mode  of  which  is  stated  by  the  court  in  their  opin- 
ion. 

J.  Young  Scammon,  and  J.  A.  MoDougall,  for  the  plaintiffs  in 
error:  There  was  no  service  on  Ilogers,  one  of  the  defendants  to 
the  bill,  by  publication  or  otherwise;  the  decree  against  him,  there- 
fore, was  erroneous.     The  service  on  the  other  defendants  was  in- 

Return  on  chancery  summons,  which  Spellmeyer,  13  Bradw.  294,  298.     See 

does  not  state  name  of  person  with  R.  S.  1874,  Amendments,  etc.  ch.  7;  S. 

whom  copy  of  summons  was  left  and  and  C.'s  Stats,  p.  265  ;«Cothran's  Stats. 

that  he  was  of  defendant's  family,  does  (1885)  p.  96. 

not  give  court  jurisdiction  of  defend-  {h)  Decree  joint  as  to  several  defend- 
ant. Gail'  V.  Spellmeyer,  13  Bradw.  anls,  if  erroneous  as  to  one,  must  be 
294,  297.  R.  S.  1874,  Chanceky, ch.  22,  reversed  as  to  all.  Tompkins  v.  Wilt- 
§  11,  [S.  and  C.'s  Stats,  p.  396;  Coth-  berger,  56  111.  385,  392. 
ran's  Stats.  (1885)  p.  185]  governs  ser-  (c)  Where  persons  interested  in  con- 
vice  of  chancery  summons.  Court  may  troversy  are  nuujerous  and  in  part  un- 
authorize  sheri'ff  to  amend  return  of  known,  e.  g.  are  members  of  religious 
service  of  summons  either  before  or  congregation,  suit  in  chancery  may  be 
after  judgment  without  notice  to  ad-  by  some  on  behalf  of  all,  or  if  an  >  re- 
verse party.  Dunn  v.  Rogers,  43  111.  fuse  to  be  complainants  they  should 
260.  But  see  O'Conner  v.  Wilson,  57  be  made  defendants  although  their 
111.  226,  changing  rule  so  as  to  require  names  are  unknown.  Whitney  «.  Mayo, 
notice  of  application  to  amend  to  ad-  15  111.251,254.  If  land  is  sold  at  exe- 
verse  party.  Court  may  allow  sheriff  cution  sale  and  before  period  for  issue 
to  amend  his  return  of  service  after  of  deed  has  arrived  is  sold  by  trustee 
judgment  term  upon  notice  to  adverse  under  power  in  prior  trust  deed,  pur- 
parfy.  Chicago  Planing  Mill  Co.  v.  chaser  at  execution  sale  is  entitled  to 
Merchants'  Nat.  Bank,  86  111.  527,  590;  have  his  lien  satisfied  out  of  surplus 
ChicagoPlaningMillCo.-?).  Merchants'  proceeds  of  trustee's  sale.  Hart  v. 
Nat.  Bank,  97  111.  294,  299.  Sheriff  is  Wingart,  83  111.  282,  286.  In  suit  to 
proper  person  to  apply  for  leave  to  foreclose  mortgage  mortgagee  in  jun- 
amend  defective  return  of  service  of  ior  mortgage  is  indispensable  party, 
summons,  and  he  may  appeal  from  Augustine  v.  Doud,  1  Bradw.  588,  595. 
order  denying  his  application.    G&Ev. 
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sufficient.  K.  L.  119,  §  4;  Townsend  v.  Griggs,  2  Scam.  366; 
Belliiigall  v.  Gear,  3  do,  575. 

A  sheriff  may  be  permitted  to  amend  his  return,  in  some  cases 
according  to  the  facts.  In  this  case,  the  sheriff  was  permitted 
to  amend  contrary  to  the  facts. 

S.  T.  Logan,  for  the  defendants  in  error:  It  is  not  expected  to 
sustain  the  decree  as  to  Rogers,  as  he  was  not  served  with  process. 

The  amendments  by  the  sheriff  were  within  the  discretion  of 
the  circuit  court,  and  not  ground  for  error.  The  evidence,  on 
which  they  were  permitted,  was  a  matter  for  its  consideration.  It 
was  to  decide  on  the  facts  of  tiie  case,  and  the  affidavits  laid  a 
proper  foundation  for  the  amendments. 

If  the  decree  is  to  be  reversed  for  want  of  service  on  Kogers,  it 
is  not  necessarily  reversed  as  to  the  others.  Only  so  much  of  the 
decree  as  is  erroneous  is  to  be  reversed.  Such  is  the  law.  In  this 
case,  the  interests  of  the  parties  are  several.  It  was  not  necessary 
to  a  decree  against  the  others  that  Rogers  should  be  made  a  party. 
It  was  a  decree  of  foreclosure,  and  he  was  merely  a  Judgment  credi- 
tor.   The  error  is  only  to  his  prejudice. 

We  do  not  object  to  a  reversal  of  the  decree  as  far  as  all  of  the 
judgment  creditors  are  concerned. 

Treat,  J.*  This  was  a  bill  in  chancery,  filed  in  the  Cook  [*  583"] 
circuit  court,  for  the  purpose  of  foreclosing  a  mortgage 
executed  by  William  Montgomery  to  D.  B.  &  N.  J.  Brown.  The 
mortgagor,  together  with  various  other  persons  who  are  repre- 
sented in  the  bill  as  claiming  an  interest  in  the  mortgaged  premises, 
as  subsequent  purchasers,  judgment  creditors,  or  incumbrancers, 
were  made  defendants. 

Rogers,  one  of  the  defendants,  was  never  served  with  process. 
On  a  summons  issued  against  two  of  the  defendants,  the  sheriff 
of  Kane  county  made  the  following  return:  "  Served  on  William 
M.  Plumb  and  James  L.  Campbell,  by  leaving  a  copy  at  their  usual 
place  of  al)ode,  with  a  white  person  above  the  age  of  twenty,  and 
informing  him  of  the  contents."  The  sheriff  of  Cook  county  re- 
turned that  he  had  made  service  on  the  defendants,  McClure,  Cook, 
Botsford,  G.  S.  Hubbard,  and  H.  G.  Hubbard,  by  reading  the  sum- 
mons to  them.  A  summons  was  issued  against  the  State  bank  of 
Illinois,  another  defendant,  on  which  the  sheriff  of  Sangamon 
county  made  return  of  service,  by  the  delivering  of  a  true  copy  to 
Tliomas  Mather.  An  affidavit  was  filed,  showing  the  non-resi- 
dence of  the  remaining  defendants,  and  they  were  regularly  notified 
of  the  pendency  of  the  suit  by  publication.  J^one  of  the  defend- 
ants ever  appeared  or  answered  the  bill. 

*YoimG,  J.,  did  not  sit  in  this  case. 
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At  the  Kovember  term,  1839,  the  bill  was  taken  jpro  confesso 
against  all  of  the  defendants,  and  a  decree  entered,  directing  the 
master  to  sell  the  mortgaged  premises,  to  pay  the  sum  of  §il3,270.- 
83,  the  amount  found  due  on  the  mortgage.  At  the  October  term, 
1840,  the  master  reported  the  sale  of  the  premises,  and  the  execu- 
tion of  a  conveyance  to  the  purchaser. 

At  the  JSTovember  term,  1843,  the  defendants,  Cook,  Botsford 
and  G.  S.  Hubbard,  filed  their  written  stipulation,  waiving  the  de- 
fective service  of  process  on  them.  During  the  same  term,  the 
court  gavethe  sheriif  of  Cook  county  leave  to  amend  his  return  on 
the  original  summons,  which  he  did,  by  showing  due  service  on 
the  defendants,  McClure  and  H.  G.  Hubbard.  At  the 
[*  584]  April  term,  1845,  leave  was  given  the  sheriff  of  Sanga- 
mon county  to  amend  his  return,  and  for  that  purpose  the 
•summons  was  allowed  to  be  withdrawn  from  the  files.  He  amend- 
ed the  return  by  adding  that  Thomas  Mather  was  president  of  the 
State  bank  of  Illinois. 

The  defendants  prosecuted  a  writ  of  error  to  this  court.  The 
principal  objection  taken  to  the  decree  of  the  circuit  court  is,  the 
want  of  proper  service  of  process  on  the  defendants.  This  objec- 
tion is  decisive  as  to  the  defendant,  Rogers.  There  is  no  pretence 
of  service  on  him.  The  objection  is  also  valid  as  to  the  defend- 
ants. Plumb  and  Campbell.  The  statute  requires  the  sheriff  to 
make  service  of  a  summons  in  chancery,  by  delivering  a  copy  to  the 
defendant,  or  by  leaving  a  copy  at  his  usual  place  of  abode,  with 
some  white  person  of  the  family,  above  the  age  of  ten  years,  and 
informing  such  person  of  the  contents.     R.  L.  119;  Rev.  Stat.  94. 

According  to  the  decision  of  this  court  in  the  case  of  Toivnsend 
V.  Griggs,  2  Scam.  366,  the  return  of  the  sheriff  was  defective  in 
not  stating  that  the  person  with  whom  he  left  the  copy,  was  a  mem- 
ber of  the  family  in  which  the  defendants  resided.  We  are  now 
inclined  to  go  further  and  say,  that  the  name  of  the  person  should 
be  stated  in  the  return.  Where  this  is  done,  a  clue  is  furnished 
the  defendant,  which  enables  him  to  follow  up  the  officer's  con- 
duct, and  ascertain  at  once  the  truth  of  the  return.  ,  If  upon  inquiry 
the  return  is  found  to  be  false,  there  will  be  no  difficulty  in  en- 
forcing his  remedy  against  the  sheriff. 

The  return  of  the  sheriff  of  Cook  was  also  defective.  The  de- 
fect was  subsequently  cured,  as  far  as  three  of  the  defendants  were 
concerned,  by  their  voluntary  waiver  of  the  service.  The  service 
on  the  defendants  McClure,  H.  G.  Hubbard  and  the  State  bank  of 
Illinois,  was  made  good  by  the  amended  returns  of  the  sherifis.  It 
was  insisted  on  the 'argument,  that  the  court  erred  in  permitting 
the  sheriff  of  Sangamon  to  amend  his  return,  without  appearing 
before  the  court  and  making  the  amendment  under  its  direction. 
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We  do  not  conceive  this  to  be  the  necessary  practice.  If  the  re- 
turn of  the  sheriff  is  alleged  to  be  defective,  it  is  the  duty  of  the 
court  to  allow  him  to  amend  it,  and  for  that  purpose,  when 
convenience  requires  it,  to  permit  the  process  to  be  with-  [*  585] 
drawn.  It  is  the  duty  of  the  sheriff  to  amend  it  according  to 
the  facts  of  the  case.  In  doing  it,  however,  he  acts  not  under  the  con- 
trol of  the  court,  but  from  his  own  recollection,  on  his  own  responsi- 
bility, and  at  his  peril.  He  is  a  sworn  officer,  charged  by  law  with 
the  execution  of  process,  and  his  return,  from  considerations  of 
public  policy  and  convenience,  is  conclusive  between  the  parties. 
If  he  makes  a  false  return,  the  injured  party  has  a  perfect  remedy 
against  him.  The  defendants  were,  therefore,  all  properly  before 
the  court  except  Rogers,  Plumb  and  Campbell.  They  were  not 
legally  served  with  process,  and  of  course,  not  bound  to  appear  to 
the  action.     The  decree  as  to  them  is  erroneous. 

It  is  contended  by  the  complainants,  that  the  decree  may  be  re- 
versed as  to  them,  and  affirmed  as  respects  the  other  defendants. 
To  this  it  may  be  answered,  that  the  decree  is  a  joint  one,  granting 
.the  complainants  the  same  relief  against  all  of  the  defendants.  It 
is  not  like  the  case  where  several  matters  are  in  controversy,  and 
different  adjudications  are  made  between  the  parties.  In  such  case, 
the  court  may  inquire  into  the  propriety  of  each  adjudication,  and 
affirm  what  is  right,  and  reverse  what  is  wrong.  Here,  the  ques- 
tion does  not  relate  to  the  merits  of  the  controversy,  but  to  the 
power  of  the  court  to  hear  and  determine  them.  The  complainants 
having  made  these  persons  defendants,  the  circuit  court  had  no  au- 
thority to  hear  the  cause  until  they  were  brought  before  it,  or 
ceased  to  be  partieu  by  the  dismissal  of  the  bill  as  to  them.  This 
court  has  no  power  to  change  the  parties  to  the  case,  as  it  would 
most  certainly  do  by  pursuing  the  course  suggested.  There  are 
other  considerations  which  forbid  it.  It  is  one  of  the  cherished 
objects  of  a  court  of  equity,  to  avoid  a  multiplicity  of  actions  con- 
cerning the  same  subject  matter,  by  bringing  all  of  the  parties  in- 
terested before  it,  and  making  a  full  and  complete  settlement 
between  them  of  their  respective  rights.  Hence  the  general  rule, 
that  all  persons  ought  to  be  made  parties,  whose  rights  or  interests 
may  be  affected  by  the  decree.  This  rule  is  especially  applicable 
to  the  case  of  a  foreclosure,  where  a  sale  of  the  mortgaged  premises 
is  sought.  All  persons  having  an  interest  in  the  equity  of 
redemption,  and  in  the  distribution  of  the  surplus,  are  [*  586] 
highly  proper,  if  not  indispensable  parties.  Such  are  sub- 
sequent purchasers  and  incumbrancers;  they  are  entitled  to  re- 
deem ;  they  have  the  right  to  show  payment  of  the  mortgage,  or  any 
other  matter  which  will  lessen  'the  amount  required  to  redeem,  or 
increase  their  interest  in  the  surplus.  If  a  sale  is  ordered,  the  sur- 
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plus,  instead  of  going  to  the  mortgagor,  should  be  applied,  in  the 
first  place,  to  the  extinguishment  of  their  liens.  If  the  mortgagor 
is  only  made  a  party,' the  surplus  will  be  paid  to  him,  and  the 
rights  of  purchasers  and  incumbrancers  may  be  thereby  greatly  haz- 
arded, if  not  entirely  defeated.  If  a  part  only  of  the  incumbran- 
cers are  made  parties,  the  surplus  may  be  divided  among  them,  to 
the  exclusion  of  the  rest  having  an  equal  and  perhaps  a  prior 
equity.  It  is  frequently  a  matter  of  considerable  difficulty  to  cor- 
rectly determine  the  order  of  payment  as  between  different  in- 
cumbrancers. These  considerations  show  the  great  propriety,  if 
not  indispensable  necessity,  in  requiring,  whenever  practicable,  all 
subsequent  purchasers  and  incumbrancers  to  be  made  parties  to  a 
bill  for  foreclosure,  and  furnish  the  strongest  reasons  why  courts 
are  justified  in  refusing  to  determine  the  case,  till  they  are  made 
parties,  and  an  opportunity  afforded  them  of  asserting  and  protect- 
ing their  rights. 

The  decree  of  the  circuit  court  is  reversed,  with  costs,  and  the 
cause  is  remanded  for  further  proceedings. 

Decree  reversed. 


Asa  D.  "Weight,  Probate  Justice  of  Menard  County,  for  the  use, 

etc.,  V.  John  Bennett  et  al. 

[*  587]  Error  to  Menard. 

1.  Bastakdy — custody  of  illegitimnte.  Under  the  fifth  section  of  the  "Act  to 
provide  for  the  oaaintenance  of  illegitimate  children,"  approved  January  23d, 
1827,  the  father,  after  entering  into  the  bond  required  by  said  section,  may  de- 
mand, and  is  entitled  to  the  possession,  control  and  charge  of  the  child.  If  the 
mother  refuses  to  surrender  it,  he  is  discharged  from  his  liability  upon  the  bond, 
so  long  as  she  continues  to  refuse ;  if  she  surrender  it,  the  father  is  not  required 
to  give  a  further  bond;  but  he  is  bound  for  its  maintenance,  support  and  educa- 
tion thereafter,  during  its  minority,  in  the  same  manner  as  though  it  had  been 
born  in  lawful  wedlock. 

2.  Same — sarae — release  from  hand.  By  the  common  law,  the  reputed  father 
of  an  illegitimate  child  was  not  entitled  to  its  custody;  but,  under  the  statute, 
after  giving  the  requisite  bond,  he  is  entitled  to  such  custody,  (o) 

Debt  in  the  Menard  circuit  court,  brought  by  the  plaintiff  in 
error,  for  the  use  of  an  illegitimate  child  of  Jane  Davidson,  against 
Richard  E.  Bennett,  and  John  Bennett,  his  security.  The  cause 
came  on  to  be  heard  before  the  Hon.  Samuel  H.  Treat,  at  the  June 
term,  1845,  upon  a  demurrer  to  a  special  plea,  the  substance  of 

(a)  See  R.  S.  1874,  Bastardy,  cb.  custody  of  illegitimate  underten  years 
17,  §  13  [S.  and  C.'s  Stats,  p.  371 ;  Coth-  of  age  with  mother,  unless  court  di- 
jan's  Stats.  (1885)  p.  166],  which  leaves      rects  to  contrary. 
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which  is  set  forth  in  the  opinion  of  the  court.    The  demurrer  was 
overruled,  and  a  judgment  entered  in  favor  of  the  defendant 

T.  L.  Harris,  for  the  defendant  in  error:  The  statute  requires 
the  execution  of  a  bond  by  the  putative  father,  that  he  will  pro- 
perly support  and  maintain  the  child,  before  he  has  any  right  to 
demand  the  child.     R.  L.  336. 

That  such  is  the  proper  construction  of  the  statute  is  evident 
from  the  object  of  laws  concerning  bastardy  to  protect  the  public 
from  the  expense  of  their  maintenance,  and  to  compel  the  father 
to  support  the  child.  Such  being  the  design  of  the  law,  it  must 
be  construed  to  meet  the  end  in  view.  1  Black.  Com.  60,  61;  1 
Kent's  Com.  462,  et  seq.  The  statute  is  remedial  and  must  be  con- 
strued to  meet  the  objects  intended.     1  Kent's  Com.  465. 

Giving  the  father  the  right  of  custody  of  the  child,  is 
an  infraction  of  the  common  law,  and  this  statute  must  be  [*  588] 
strictly  construed.    Eex  v.  Soper,  5  Term  R.  278 ;  4  Taunt. 
509,  510. 

From  the  conditions  expressed  in  the  statute,  two  bonds  must 
have  been  contemplated,  and  such  is  clearly  the  spirit  of  the  law. 
Any  other  construction  is  fraught  with  injustice  and  absurdity. 

A.  Lincoln,  for  the  defendants  in  error:  Only  one  bond  is 
necessary  under  the  statute.  A  putative  father  should  have  a  right 
to  the  custody  of  the  child.  The  rule  of  the  common  law,  it  is 
admitted,  did  not  permit  it,  but  we  are  to  be  governed  by  the 
statute  in  this  case. 

Purple,  J.*  The  record  in  this  case  shows  that,  on  the  4th  day 
of  June,  1844,  Richard  E.  Bennett  was  convicted  of  being  the 
father  of  an  illegitimate  child  by  one  Jane  Davidson,  and  was  ad- 
judged by  the  court  to  pay  the  sum  of  forty  dollars  annually  from 
the  6th  day  of  November,  A.  D.  1843,  for  the  period  of  seven 
years,  for  the  support,  maintenance  and  education  of  said  child. 
That  he  entered  into  a  bond  with  John  Bennett  as  his  security, 
pursuant  to  the  5th  section  of  the  act  of  23d  January,  1827,  en- 
titled an  "Act  to  provide  for  the  maintenance  of  illegitimate  chil- 
dren," in  the  penal  sum  of  five  hundred  dollars.  The  declaration 
charges  the  non-payment  of  the  money,  according  to  the  terms  of 
the  bond  as  a  breach  of  the  condition  thereof. 

The  defendants  pleaded  that  on  the  8th  day  of  June,  A.  D. 
1844,  Richard  E.  Bennett  demanded  of  Jane  Davidson,  the  moth- 
er of  the  child,  the  possession,  control,  and  charge  of  the  child, 
and  that  she  refused  to  surrender  it;  and  that  before  the  com- 
mencement of  this  suit,  to  wit,  on  the  said  8th  day  of  June,  1844, 

*  Wilson,  C.  J.,  and  Justices  Lockwood  and  Caton  did  not  sit  in  tliis  case. 
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they,  defendants,  tendered  the  plaintiff  $3.55,  which  was  all  that 
was  then  due  upon  the  said  bond. 

To  this  plea  there  w^as  a  demurrer,  which  the  court  over- 
r*  589]  ruled,  and  rendered  judgment  in  bar  of  the  plaintiff's  ac- 
tion, and  tliis  decision  is  here  assigned  for  error. 
The  questions  presented,  involve  the  construction  of  the  sec- 
tion of  the  act  before  referred  to.  It  provides  that  "  the  defendant 
or  reputed  father  (of  an  illegitimate  child,  after  conviction)  shall 
give  bond  and  security  for  the  due  and  faithful  payment  of  such 
sum  of  money  as  shall  be  ordered  to  be  paid  by  the  said  court, 
which  shall  be  made  payable  quarter  yearly  to  the  judge  of  the 
court  of  probate,  and  his  successor  in  office  for  the  county  in  which 
the  prosecution  aforesaid  was  commenced,  and  the  same,  when  re- 
ceived shall  be  laid  out  and  appropriated  from  time  to  time  by  the 
said  judge,  under  his  order  and  direction,  for  the  purposes  afore- 
said; provided  always  that  the  said  reputed  father,  after  giving 
bond  with  approved  security  to  the  court  of  probate,  in  the  said 
county,  conditioned  for  the  suitable  maintenance  of  any  such  child, 
for  the  term  aforesaid,  shall  be  permitted  to  take  charge  and  have 
the  control  of  said  child.  And  from  the  time  of  said  father  taking 
charge  of  such  child,  or  should  the  mother  refuse  to  surrender  the 
said  child  when  so  demanded  by  the  said  father,  then,  and  from 
thenceforth  the  said  father  shall  be  released  and  discharged  from 
the  payment  of  all  such  sum  or  sums  of  money  as  may  thereafter 
become  due  against  the  said  father,  for  the  support,  maintenance 
and  education  of  any  such  child." 

A  prior  portion  of  the  same  section  provides  that  upon  convic- 
tion, the  reputed  father  "shall  be  condemned  by  the  judgment  of 
the  said  court,  to  pay  such  sum  of  money  not  exceeding  fifty  dol- 
lars, yearly,  fof  seven  years,  as  in  the  discretion  of  the  said  court 
may  seem  just  and  necessary  for  the  support,  maintenance  and  ed- 
ucation of  such  child." 

Now,  it  is  contended  by  the  plaintifl''s  counsel,  that  before  the 
reputed  father  can  demand  the  child  and,  thereby  (if  the  mother 
refuse  to  surrender  it)  release  himself  from  the  obligations  of  the 
bond,  executed  to  the  probate  judge  (now  probate  justice  of  the 
peace)  under  the  order  and  direction  of,  and  pursuant  to  the  judg- 
ment of  the  court,  he  must  execute  another  bond  with  se- 
r*  5901  curity,  to  the  same  court  of  probate,  conditioned  for  the 
suitable  maintenance  of  the  illegitimate  child.  I  regret 
that,  upon  a  careful  and  attentive  consideration  of  the  law,  I  can 
find  nothing  in  its  various  provisions  to  warrant  this  construction, 
and  am  reluctantly  compelled  to  admit  that,  if  the  reputed  father 
of  an  illegitimate  child,  under  the  law  as  it  existed  at  the  time  of 
the  commencement  of  this  suit,  will  have  the   inhumanity,  in   its 
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helpless  and  dependent  infancy,  to  demand  its  surrender  by  the 
mother,  the  law,  upon  her  refusal,  imposes  upon  him  no  further 
obligation  to  aid  in  its  maintenance  and  support,  at  least  so  long 
as  she  persists  in  her  refusal. 

The  bond  into  which  he  is  required  to  enter  by  the  judgment  of 
the  court,  is  conditional,  for  the  support,  maintenance  and  educa- 
tion of  the  child;  and  the  proviso  of  the  act,  under  which  it  is 
urged  that  the  second  bond  is  required  is,  "  that  the  said  reputed 
father,  after  giving  bond,  with  approved  security,  conditioned  for 
the  suitable  maintenance  of  such  child,  for  the  time  aforesaid;" 
evidently  referring  to  the  bond  to  be  executed  upon  his  conviction,  ' 
"  shall  be  permitted  to  take  the  charge,  and  have  the  control  of  his 
said  child;"  and  that  from  the  time  of  taking  such  possession,  or 
in  case  of  refusal  to  surrender  it  by  the  mother,  "the  said  father 
shall  be  released  and  discharged  from  the  payment  of  all  such  sum 
or  sums  of  money  as  may  thereafter  become  due  against  him  for 
the  support,  maintenance  and  education  of  such  child."  The  law 
is  plain,  and  admits  of  but  one  interpretation.  But  one  bond  is 
required.  If  this  be  given,  and  the  child  unnaturally  and  unfeel- 
ingly demanded,  it  must  be  surrendered,  or  the  unfortunate  mother 
must  struggle  with  her  own  adversity  as  best  she  may. 

By  the  common  law,  the  reputed  father  was  not  entitled  to  the 
custody  of  his  illegitimate  children.  By  the  provisions  of  our 
statute,  under  the  circumstances  of  this  case,  he  is,  and  we  are 
clearly  of  opinion,  that  if  he  elect  in  such  cases  to  take  them  into 
his  care  and  charge,  he  would  thereafter  during  their  minority  be- 
come bound  for  their  maintenance,  support,  and  education,  in  the 
same  manner  as  though  they  had  been  born  in  lawful  wed- 
lock. That  he  thereby  acknowledges  them  as  his  own,  [*  591] 
and  shall  not  afterwards  be  permitted  to  deny  his  obliga- 
tion as  a  parent  to  his  offspring.  We  hold  that  this  is  but  the 
reasonable  intendment  of  the  law  which  confers  upon  such  a  father 
the  custody  of  his  children;  and  that  the  legislature  did  not  intend 
that,  when  he  had  once  so  chosen  to  demand  it  of  the  mother,  that 
his  duties  towards  it  should  cease  at  the  expiration  of  the  period 
of  seven  years,  the  time  limited  in  his  bond  for  its  support,  and 
then  be  at  liberty  to  thrust  it  forth  upon  the  world's  charity,  friend- 
less and  unprotected. 

The  judgment  of  the  circuit  court  in  this  case,  is  affirmed  with 
costs. 

Judgment  affirmed. 
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Petek  W.  Bellingall  v.  Hannah  Duncan  et  al. 
Appeal  from  Jo  Daviess. 

1.  Ventte — change  ordered — no  right  to  impose  terms  subsequently.  A  party 
prayed  for  a  change  of  venue  out  of  the  circuit,  and  a  change  was  ordered  on  the 
conditions  that  he  should  pay  the  costs  attending  the  same,  and  cause  the  papers 
and  a  transcript  of  the  record  to  be  filed  in  the  circuit  court  of  the  county  to 
which  the  change  of  venue  was  ordered,  within  fifteen  days  before  the  first  day 
of  the  next  term  thereof.  He  neglected  to  comply  with  the  terms,  aud  on  affi- 
davit thereof  by  the  opposite  party,  the  cause  was  ordered  to  be  reinstated  upon 
the  docket  of  the  court,  and  the  cause  theu  proceeded  to  trial  arid  judgment : 
Held,  that  the  court  had  no  authority  to  impose  on  the  party  the  performance  of 
those  acts,  as  conditions  precedent  to  the  change  of  venue;  that  the  change  was 
consummated  by  the  order  of  the  court,  and  that  the  party  was  at  full  liberty  to 
disregard  the  conditions;  that  it  is  the  duty  of  the  clerk,  exclusively,  to  issue  a 
fee  bill  for  the  costs  of  the  change  of  venue  against  the  petitioner  to  be  collected 
in  the  ordinary  mode,  and  to  certify  and  transmit  the  papers  and  record  to  the 
court  to  which  the  cause  is  sent,    (a) 

Ejectment  in  the  Jo  Daviess  circuit  court,  originally  brought 
by  Samuel  C.  Duncan  against  the  plaintiff  in  error.  During  the 
progress  of  the  cause,  the  death  of  the  said  Duncan  was  suggested, 
and  his  widow  and  heirs,  now  the  defendants  in  error,  were  made 

parties  to  the  suit. 
[*  592]  Bellingall,  at  the  March  term,  1845,  prayed  for  a  change 
of  venue  out  of  the  circuit,  alleging  that  the  presiding 
judge,  the  Hon.  Thomas  0.  Browne,  was  prejudiced  against  him. 
The  petition  was  granted  on  terms,  which  with  the  other  proceed- 
ings in  the  cause,  are  stated  in  the  opinion  of  the  court. 

J.  Chukchman,  and  I.  P.  Stevens,  for  the  appellant.  J.  B. 
Thomas,  for  the  appellees:  The  judgment  should  not  be  reversed 
by  reason  of  any  of  the  proceedings  consequent  upon  the  defend- 
ant's application  for  a  change  of  venue,  because, 

1.  The  petition  and  affidavit,  not  being  set  out  in  the  bill  of  ex- 
ceptions, are  not  before  the  court,  and  can  not  be  looked  into.  Kim- 
mel  V.  Shultz,  Breese,  129;  Vanlandingham  v.  Fellows,  1  Scam. 
234;  Troy  v.  Reilley,  3  do.  260;  Cummings  v.  McKinney,  4  do. 
60;  Huff  V.  Gilbert,  4  Blackf.  20;  Byrd  v.  The  State,  1  Howard's 
(Miss.)  K.  167;  Berrv -y.  Hale,  Ibid.  317;  Carmichaelv.  Browdie's 
Adm'r,  4  do.  432;  Grant  v.  The  Planters'  Bank,  Ibid.  327. 

2.  It  does  not  appear  from  the  record  that  defendant  was  en- 
titled to  a  change  of  venue,  and  therefore  this  court  can  not  say 
that  there  was  error  in  vacating  the  order  allowing  it.  Grant  v. 
The  Planters'  Bank,  4  Howard's  (Miss.)  R.  327. 

{a)    R.  S.  1874,  Ventje,  eh.  146,  §  11,      judge  granting  change  of  venue  in  civil 
rS.  and  C.'s  Stats,  p.  2452;  Cothran's      case  may  impose  conditions. 
Stats.   (1885)   p.  1536,]    provides  that 
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3.  The  court  may  in  its  discretion  legally  and  properly  refuse  to 
allow  a  change  of  venue  for  want  of  reasonable' notice;  a  fortiori^ 
it  may  in  its  discretion  vacate  an  order  allowing  a  change  of  venue, 
when,  as  in  this  case,  the  party  obtaining  it  unreasonably  delays 
paying  costs,  when  required  to  do  so,  etc.  Berry  v.  Wilkinson,  1 
Scam.  164;  Shepherds.  Scroggin,  3  Dana,  62;  The  State -y.  Brook- 
shire,  2  Ala.  303. 

4.  The  court  had  the  discretionary  power  to  require  payment  of 
costs  as  a  prerequisite  to  the  transmission  of  the  papers,  for  the 
security  of  the  officers  of  the  court.     Gale's  Stat.  683,  §  5. 

5.  The  conditiojis  of  the  order  were  not  excepted  to,  and 

are,  therefore,  presumed  to  have  been  acceptable  to  the  de-  [*  593] 
fendant. 

6.  The  defendant  did  not,  after  the  vacation  of  the  order  chang- 
ing the  venue,  object  to  going  into  trial  in  Jo  Daviess  county;  he 
is,  therefore,  presumed  to  have  waived  his  right,  if  he  had  any,  to 
insist  upon  the  change  of  venue.  Deering  v.  Halbert,  2  Littell, 
292;  2  Pirtle's  Dig.  231;  Prussell'y.  Knowles,  4  Howard's  (Miss.) 
R.  92,  93.  Objections  to  setting  aside  an  order  of  reference,  the 
other  party  being  in  court  and  not  objecting,  are  considered  as 
waived.     2  Pirtle's  Dig.  216,  217. 

7.  The  defendant  did  not  take  any  proper  or  legal  exceptions  to 
the  order  of  the  court,  vacating  the  previous  order  for  change  of 
venue.  Lyon  v.  Evans,  1  Arkansas,  360,  361;  2  Tidd's  Pr.  862, 
863;  Swearingen  v.  Newman,  4  Missouri,  456;  Shelton  v.  Ford, 
7  do.  209;  Gale's  Stat.  533,  §  19. 

8.  The  defendaiit  was  not  prejudiced  by  going  into  trial  in  Jo 
Daviess  county,  upon  the  order  of  the  court,  as  he  made  no  de- 
fence to  the  merits,  and  if  the  venue  had  been  changed,  the  result 
would  have  been  elsewhere  the  same. 

9.  If  the  judgment  were  reversed  and  the  cause  remanded,  the 
result  would  be  the  same,  and  both  parties  would  be  necessarily 
prejudiced  by  a  reversal.  Elliston  v.  The  Bank  of  the  Common- 
wealth, 3  Dana,  99. 

S.  T.  Logan  concluded  the  argument  on  the  part  of  the  appellant. 

[Numerous  other  points  arising  under  the  assignment  of  errors 
were  made  by  the  counsel  for  the  parties,  and  ably  argued;  but 
they  were  not  considered  by  the  court,  and  are,  therefore,  omitted 
here.     Rep.] 

Treat,  J.  This  was  an  action  of  ejectment  commenced  in  the 
Jo  Daviess  circuit  court,  by  Samuel  C.  Duncan  against  Peter  "W. 
Bellingall,  to  recover  the  possession  of  lot  number  thirty-  (-^  p.qaa 
six  in  the  city  of  Galena.     After  issue  joined,  the  death  L  J 

of    Duncan   was   suggested,  and    the   suit   was   revived   in   the 
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names  of  his  widow  and  heirs.  A  trial  was  then  liad,  which  re- 
sulted in  a  verdict  and  judgment  in  favor  of  the  plain  tills.  At  the 
next  term,  Bellingall  having  paid  the  costs,  the  court  on  his  mo- 
motion  vacated  the  judgment  and  awarded  a  new  trial.  At  the 
succeeding  term,  Bellingall  presented  a  petition,  alleging  that  the 
judge  was  prejudiced  against  him,  and  praying  for  a  change  of 
venue  to  some  other  circuit.  The  court  ordered  the  venue  to  be 
changed  to  the  county  of  Ogle,  on  the  condition  that  the  defend- 
ant should  pay  the  costs  attending  the  change  of  venue;  and  should 
cause  the  papers  and  a  transcript  of  the  record  to  be  filed  in  the 
circuit  court  of  Ogle  county,  at  least  fifteen  days  before  the  first 
day  of  the  next  term  thereof.  At  the  next  term,  on  the  motion  of 
the  plaintiffs  founded  on  affidavits  showing  the  non-payment  of  the 
costs,  and  the  failure  to  transmit  the  papers  to  the  Ogle  circuit 
court,  the  court  ordered  the  cause  to  be  reinstated  on  the  docket 
of  the  Jo  Daviess  circuit  court  for  trial,  to  which  decision  the  de- 
fendant excepted.  The  cause  thereupon  proceeded  to  a  second  trial, 
with  the  same  result  as  in  the  first.  The  defendant  tendered  a  bill 
of  exceptions  and  prosecuted  an  appeal  to  this  court. 

Numerous  errors  have  been  assigned,  one  only  of  which  will  be 
considered.  That  relates  to  tlie  decision  of  the  court,  in  reinstating 
the  cause  on  the  docket  after  the  change  of  venue  was  ordered. 
The  statute,  respecting  the  change  of  venue,  requires  the  clerk  to 
certify  and  transmit  the  papers  and  record  to  the  court  to  which 
the  cause  is  sent.  It  further  provides,  that  the  expenses  attending 
a  change  of  venue  in  civil  cases,  shall  be  taxed  against  the  peti- 
tioner; and  if  he  neglect  or  refuse  to  pay  them  within  fifteen  days 
after  the  change  of  venue  is  awarded,  the  clerk  is  authorized  to 
issue  a  fee  bill  against  him  for  their  collection.  R.  L.  606;  Kev. 
Stat.  527.  By  virtue  of  these  provisions,  the  clerk  is  to  transmit 
the  papers,  and  not  the  petitioner.  The  expenses  are  to  be  taxed 
against  him,  and  if  not  voluntarily  paid,  are  to  be  col- 
r*  5951  lected  as  other  costs.  The  court  had  no  authority  to  im- 
pose on  the  defendant  the  performance  of  these  acts  as  con- 
ditions precedent  to  the  change  of  venue.  The  change  of  venue 
was  fully  consummated  by  the  order  of  the  court.  The  terms  and 
conditions  it  annexed  were  unwarranted  and  void,  and  the  defend- 
ant was  at  full  liberty  to  disregard  them.  The  circuit  court  erred, 
therefore,  in  reinstating  the  cause  on  the  docket,  and  consequently 
all  of  the  subsequent  proceedings  were  unauthorized  and  irregular, 
and  must  be  reversed. 

Other  questions  of  importance  have  been  discussed  with  great 
ability,  but  from  the  confused  and  unsatisfactory  manner  in  which 
they  are  presented  by  the  record,  we  refrain  wholly  from  consider- 
ing them. 
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The  judgment  of  the  circuit  court  is  reversed  with  costs,  and 
the  cause  is  remanded  to  the  Jo  Daviess  circuit  court  with  instruc- 
tions, to  cause  the  record  and  papers  of  the  case  to  be  certified  and 
transmitted  to  the  Ogle  circuit  court. 

Judgment  reversed. 


David  Scott  y.  Peter  Blumb  et  al. 
Error  to  Peoria. 

1.  Verdict — manifestly  against  evidence — neto  trial.  Where  a  verdict  of  a 
jury  is  manifestly  against  the  evidence,  through  misapprehension  or  otherwise, 
the  court  should  grant  a  new  trial.  («) 

This  suit  was  originally  commenced  by  Scott  against  Blumb  and 
John  Blucher  before  a  justice  of  the  peace,  and  appealed  to  the  cir- 
cuit court  of  Peoria  county,  where  it  was  heard  before  the  Hon. 
John  D.  Caton  and  a  jury,  at  the  May  term,  1844.  The  jury  re- 
turned a  verdict  in  favor  of  the  defendants  for  $24.37,  an  account 
in  otf-set  having  been  filed.  The  defendants  remitted  all  of  said 
amount  but  six  cents,  the  plaintifi"  having  moved  for  a  new  trial. 
The  motion  was  overruled,  and  the  plaintifi'  prosecuted  a  writ  of 
error  in  this  court. 

The  evidence  is  briefly  stated  by  the  court. 

J.  B.  Thomas,  and  H.  O.  Merriman,  for  the  plaintiff  in  [*  596] 
error,  contended  that  the  verdict  of  the  jury  was  not  war- 
ranted by  the  evidence,  and  cited  Evans  v.  Merriweather,  3  Scam. 
492. 

O.  Peters,  for  the  defendant  in  error,  referred  the  court  to  Gil- 
man's  Digest,  title  "  New  Trial,"  537-39. 

Treat,  J.*  This  suit  was  comm.enced  before  a  justice  of  the 
peace  by  Scott  against  Blumb  and  Blucher.  The  justice  gave  judg- 
ment against  the  defendants  for  $48.34.  They  took  an  appeal  to 
the  circuit  court,  where  tlie  case  was  tried  by  a  jury,  and  a  verdict 
returned  in  favor  of  the  defendants  for  $24.37.    The  plaintifi'  moved 

*  Purple,  J.,  having  been  of  counsel  in  the  case,  took  no  part  In  its  decision. 
Wilson,  C.  J.,  did  not  sit,  etc. 

Cases  Citing  Text.  support  it,  court  will  grant  new  trial. 

(a)    Unless    verdict    is    manifestly  tSouthworth  v.  Hoag,  42  111.446,449; 

against  preponderance  of  evidence  it  Tilley  «.  Spalding,  44  111.80;    C.  B.  & 

will    not    be  disturbed    by    supreme  Q.  R.  Co.  «.  Gregory,  58  111.272,277. 

court.     C.  &  R.  I.  R.  Co.  v.  MoKean,  For  statute  controlling  grant  of  new 

40  111.  218,  223;  111.,  etc.,  R.  and  Coal  trials,  see   R.  8.  1874,  Practice,  ch. 

Co.  V.  Ogle,  92   111.353,363.     Where  110,  §  56;    S.  and  C.'s  Stats,  p.  1818; 

verdict  is  manifestly  contrary  to  weight  Colhran's  Stats.  (1885)  p.  1105. 
of  evidence  or  there  is  no  evidence  to 
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for  a  new  trial,  whereupon  the  defendants  remitted  all  of  the  ver- 
dict except  six  cents.  Tlie  court  denied  the  motion  for  a  new  trial, 
and  rendered  a  judgment  in  favor  of  the  defendants  for  six  cents 
and  the  costs  of  the  case.  The  plaintiff  excepted  to  the  decision 
of  the  court,  and  tendered  a  bill  of  exceptions  containing  the  whole 
of  the  testimony.  He  now  brings  the  record  to  this  court,  and 
assigns  for  error,  the  refusal  of  the  circuit  court  to  grant  him  a 
new  trial. 

The  evidence  may  be  briefly  stated  as  follows:  The  plaintiflp 
showed  an  indebtedness  to  him  by  the  defendants  of  $264.44,  con- 
sisting of  a  promissory  note  for  $143,  and  an  account  for  $121.44. 
The  defendants  exhibited  an  account  against  the  plaintili"  for 
$222.42;  among  the  items  were  one  hundred  and  nine  days'  work, 
charged  at  $157.31.  The  only  proof  to  sustain  this  portion  of  the 
account,  was  an  admission  of  the  plaintiif  before  the  justice,  that 
the  defendants  had  worked  for  him  that  number  of  days,  for  which 
he  was  not  willing  to  allow  them  more  than  one  dollar  per  day. 
The  only  proof  to  sustain  the  balance  of  the  account  ($65.11)  was 
an  admission  of  the  plaintiff,  that  $44  of  it  was  correct. 
[*  597]  The  plaintiif' s  note  was  credited  with  $53  of  this  same 
balance.  The  defendants  produced  a  receipt  showing  that 
the  note  was  to  be  credited  with  tlie  further  sum  of  $28.37,  for  an 
amount  paid  Shepherd  and  not  charged  in  this  account. 

The  finding  of  the  jury  was  manifestly  against  the  evidence. 
Allowing  the  defendants  the  price  charged  for  their  work,  and  the 
credit  on  the  note,  together  with  the  amount  paid  to  Shepherd,  the 
aggregate  would  be  but  $238.68,  still  leaving  a  balance  due  the 
plaintiff  of  $25.76.  Crediting  them  with  the  whole  amount  of 
this  account,  and  the  payment  to  Shepherd,  there  would  still  be 
due  the  plaintiff  $13.65.  It  is  evident  the  jury  was  misled  by  the 
admission.  The  jury  must  have  allowed  the  defendants  the  sum 
of  $44,  in  addition  to  the  amount  credited  on  the  note.  The  ad- 
mission only  related  to  $65.11  of  the  account,  of  which  sum  $53 
was  credited  on  the  note.  At  most,  the  defendants  were  only  en- , 
titled  to  the  difference  between  these  two  sums.  On  the  evidence 
before  the  jury,  the  plaintiff  was  clearly  entitled  to  not  merely  a 
nominal,  but  a  substantial  verdict,  and  a  new  trial  should  have 
been  awarded. 

The  judgment  of  the  circuit  court  is  reversed  with  costs,  and 
the  cause  is  remanded  for  further  proceedings. 

Judgment  reversed. 
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James  Bennett  v.  Sophia  Farear  et  al. 
Appeal  from  Jo  Daviess. 

1.  Public  land — pre-emption  certificate  conclusive.  A  bill  in  chancery  was 
filed  to  set  aside  a  certiticate  of  pre-emption  granted  by  commissioners  appointed 
under  the  act  of  congress  of  July  2,  lb36,  pursuant  to  the  provisions  of  the  act 
of  February  5,  1829.  A  demurrer  was  interposed  and  sustained  :  Held,  that  the 
demurrer  was  properly  sustained. 

2.  Same — same.  The  decisions  of  the  register  and  receiver  of  the  land  ofiice, 
and  of  a  board  of  commissioners  to  hear  and  determine  pre-emption  claims,  are 
judicial  determinations,  and  their  certificates  of  allowance  are  final  and  conclu- 
sive upon  the  parties. 

3.  Same — same — remedy  for  error.  The  remedy  of  a  party  aggrieved  by  the 
decision  of  a  board  of  commissioners  to  hear  and  determine  pre-emption  claims, 
is,  to  bring  his  case  before  the  commissioner  of  the  general  land  office,  the  secre- 
tary of  the  treasury,  or  the  president,  that  the  patent  may  be  withheld  until  he 
shall  have  made  application  to  the  courts  of  justice  on  the  ground  of  fraud,  or 
to  congress  for  relief,  {a) 

Bill  in  chancery  to  set  aside  a  pre-emption  certificate,  etc.,  filed 
by  the  appellant  against  the  appellees,  in  the  Jo  Daviess  circuit 
court.  The  cause  came  on  to  be  heard  before  the  Hon.  Thomas 
C.  Browne,  at  the  November  term,  1845,  upon  a  demurrer  to  the 
bill.  The  demurrer  was  sustained  and  the  bill  dismissed  at  the 
cost  of  the  complainant. 

A  history  of  the  case  appears  in  the  opinion  of  the  court. 

C.  S.  Hempstead  and  E.  B.  Washburne,  M.  McConnell  and  J. 
B.  Wells,  for  the  appellant:  The  question  which  first  arises,  is, 
whether  there  be  sufiicient  upon  the  face  of  the  bill,  admitted  as 
it  is  by  the  demurrer  to  be  true,  to  entitle  the  party  to  the  relief 
asked  for.  By  the  demurrer,  the  defendant,  Sophia  Farrar,  has 
admitted  the  allegations  therein  stated,  and  demands  of  the  court 
whether  she  shall  be  compelled  to  answer.  The  demurrer  is  a  gen- 
eral one,  and  can  only  go  to  matters  of  substance  apparent  upon 
the  face  of  the  bill.     Cooper's  Eq.  110. 

A  demurrer  can  only  be  for  objections  apparent  upon  the  face 
of  the  bill.     lb.  111. 

Where  an  advantage  lias  been  gained  by  fraud  or  otherwise.  1 
Cooper's  Eq.  129. 

Cases  Citing  Text.  111.  555.    Congress  has  power  to  enact 

(«)   If    upon  examination   by   land  that  all  conveyances  of  bounty  lands 

officers    right  of  contestants  to    pre-  or  warrants  therefor,  prior  to  issue  of 

empt  land  is  denied,  decision  of  such  patent,  are  void.     Rose  v.   Buckland, 

officers  is  final  and  entry  by  third  per-  17  111.  309,313.    But  unauthorized  acts 

son  is  valid.     Gray  v.  McCance,  14  111.  of  land  officers  will    be  corrected  by 

343,  348.    Right  of  pre-emption,  valid-  courts.     Robbins  v.  Bunn,  54  111.  18. 

ity  of  which  has  been  adjudicated  by  See  Isaacs  v.  Steel,  3  Scam.  97  (ed.  of 

proper  officers,  will  not  be  inquired  1885),  note  (b).  i 

into  by  courts.     McGhee  v.  Wright,  16 
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P  5991  Equity  looks  upon  that  as  done  which  ought  to  be 
done.     1  Story's  Eq.  Jur.  78;  lb.  420. 

A  sale  by  private  entry  of  a  tract  of  land  on  which  a  settler  had 
a  pre  emption  right,  was  held  illegal  and  void.  Isaacs  v.  Steel,  3 
Scam.  97. 

The  commissioners  appointed  by  the  government  did  not  pos- 
sess judicial  powers.  The  supreme  court  in  Kinney  y.  The  Peo- 
ple, 3  Scam.  357,  360,  have  decided  that  the  commissioners  of  the 
board  of  public  works,  sitting  under  our  statute,  did  not  possess 
judicial  powers. 

As  to  the  powers  of  government  commissioners,  see  Comegys  v. 
Vasse,  1  Peters,  193. 

A  pre-emption  obtained  by  fraud  will  be  set  aside  in  a  court  of 
law.     Isaacs  v.  Steel,  3  Scam.  113. 

J.  J.  PIardin,  and  D.  A.  Smith,  for  the  appellees:  I.  The  bill 
is  defective  in  substance,  because 

1.  Complainant,  relying  on  title  under  a  judicial  proceeding, 
must  bring  the  whole  title  so  clearly  before  court  that  it  can  be 
manifest  from  the  bill.     This  is  not  done  in  this  case. 

2.  The  proceedings  for  partition  by  petition  are  under  the 
statute  of  1833.  This  proceeding  is  only  in  cases  where  the  land 
belongs  in  fee  simple  to  the  petitioner.  In  this  case,  the  bill  shows 
the  title  to  be  in  the  government. 

3.  The  sale  of  land  under  such  a  proceeding  where  the  title  re- 
mains in  the  government,  would  confer  no  title  on  Bennett,  and  he 
could  not  make  himself  the  legal  representative  of  Connelly  or 
Farrar,     Hatfield  v.  Wallace,  7  Missouri,  112. 

4.  Bennett  never  had  possession  of  the  lot,  and  could  not  be 
entitled  to  a  pre-emption. 

5.  It  is  not  averred  that  Bennett  ever  paid  the  $900  for  the  lot, 
and  the  truth  is,  that  he  never  did.  The  presumption  of  law  is, 
therefore,  in  accordance  with  the  fact. 

The  bill  shows  that  there  was  a  contest  before  the  commission- 
ers, whether  Bennett  was  or  was  not  the  agent  of  the  county  com- 
missioners to  purchase  the  lot  for  them;  and  further,  that  the  com- 
missioner decided  in  favor  of  the  county  commissioners'  court  and 

against  Bennett, 
r*  6001       Now,  even  supposing  the  commissioners  were  only  act- 
ing as  arbitrators,  they  having  decided   in  favor  of  the 
county  court,  Bennett  can  not  appeal  in  this  way  by  bill. 

Bennett,  by  purchase  of  the  lot,  did  not  thereby  become  the 
legal  representative  of  the  occupants.  "  Legal  representatives  " 
are  either  heirs,  executors  or  administrators.  2  Bouvier's  Law 
Die.  title  "  Kepresentative."     3  Tom.  Law  Die.  do. 
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II.  The  point  on  which  defendant  mainly  relies  as  a  bar  to  this 
or  any  other  suit  for  the  premises  is  this: 

The  commissioners  appointed  by  the  president  were  authorized 
to  decide  the  whole  question  of  pre-emption,  and  hear  the  conflict- 
ing claims  of  parties  to  these  pre-emption  claims.  No  appeal  is 
authorized  or  provided  for  in  the  law  from  their  decision.  It  is, 
therefore,  iinal  and  conclusive. 

The  decision  of  the  register  and  receiver  on  the  facts  submitted 
to  them,  as  to  the  rights  of  a  person  to  pre-emption,  is  iinal  and 
conclusive,  and  not  even  to  be  reversed  by  the  superior  officers  of 
the  government.  2  Public  Land  Laws,  84-5,  92-3,  98,  140;  Wil- 
cox v.  Jackson,  13  Peters,  511. 

So  the  decision  of  commissioners  appointed  by  the  president  to 
decide  on  pre-emption  claims  is  conclusive,  and  no  appeal  or  review 
lies  from  their  decision.     Koss  v.  Doe,  etc.,  1  Peters,  666-8. 

The  court  will  presume  every  necessary  fact  has  been  proven 
before  the  commissioners  to  substantiate  the  claim.     Ibid. 

ScATES,  J.*  A  demurrer  to  the  complainant's  bill  was  sustained, 
and  is  the  error  assigned  here.  The  bill  was  hied  to  set  aside  a 
certificate  of  pre-emption  granted  to  the  county  of  Jo  Daviess  in 
1838,  by  the  commissioners  appointed  under  the  act  of  congress 
of  July  2,  1836,  pursuant  to  the  provisions  of  the  act  of  the  5tli 
of  February.  1829,  for  lot  No.  52,  in  Galena;  and  also  to 
compel  Sophia  Farrar,  who  had  purchased  of  the  county,  P  601] 
to  convey  to  him;  also,  for  an  account  of  the  rents  and 
profits,  etc. 

A  short  history  of  the  case  will  show  the  equity  insisted  on  in 
the  bill.  One  John  Connelly  had  resided  on  and  improved  the  lot 
at  a  time  to  entitle  him,  his  heirs  or  legal  representatives  to  a  pre- 
emption under  the  act  of  1829.  On  the  22d  of  May,  1829,  Con- 
nelly had  conveyed  his  interest  in  the  lot  to  one  Amos  Farrar.  On 
the  21st  of  May,  1829,  Farrar  made  a  deed  of  partition  and  settle- 
ment between  himself,  and  one  Russell  Farnham  and  one  George 
Davenport,  by  which  he  conveyed  two  undivided  thirds  of  said  lot 
to  them.  Amos  Farrar  died  in  1831,  leaving  the  defendant,  Sophia, 
his  widow,  and  an  infant  daughter,  since  deceased.  Farnham  also 
died,  leaving  an  only  son.  In  1834,  proceedings  for  partition  of 
this  lot,  amongst  other  property,  were  instituted  in  the  Jo  Daviess 
circuit  court,  in  which  all  those  interested  were  parties.  An  order 
of  sale  was  made,  and  commissioners  appointed,  who  sold  the  prem- 
ises to  complainant,  Bennett,  for  $1000;  of  which  ^100  was  paid 
in  hand,  and  the  balance  secured  by  bond  and  security.  Coujmis- 
sioners  conveyed  to  him.     Afterwards,  in  1828,  when  the  board  of 

*  Wilson,  C.  J.,  did  not  sit  in  this  case. 
477 


602  Bennett  v.  Fareak  et  al.  [Dec.  T. 


Opinion  of  the  Court. 


commissioners  sat,  under  the  act  of  congress,  to  hear  and  deter- 
mine conflicting  claims  to,  and  grant  certificates  of  pre-emption 
for  lots  in  Galena,  Bennett  preferred  his  claim  to  a  pre-emption  for 
said  lot,  by  virtue  of  the  occupancy  and  improvement  of  said  Con- 
nelly, and  as  his  legal  representative  by  virtue  of  the  purchase  of 
his  title.  The  county  commissioners  of  Jo  Daviess  preferred  a 
claim  also,  upon  the  ground  that  Bennett  had  purchased  the  same 
as  the  agent  of  the  county.  The  commissioners  decided  that  the 
county  was  entitled  to  the  pre-emption,  granted  them  a  certificate, 
and  the  land  was  accordingly  entered  by  and  patented  to  the  county 
by  the  United  States.  The  county  then  sold  and  conveyed  to  the 
other  defendant,  Sophia  Farrar, 

It  is  admitted  by  both  parties  that  Connelly  had  so  occupied  the 
lot  as  to  entitle  him,  his  heirs  or  legal  representatives  to  a  pre- 
emption for  the  lot.  But  it  is  contended  by  the  plaintift", 
[*  602]  that  the  county  is  not  entitled  to  a  pre-emption  under  the 
law,  not  being  within  the  description  of  "  person  "  in  the 
statute;  and  further,  because  it  is  not,  and  can  not  be,  the  "legal 
representative"  of  Connelly.  So  far  as  this  last  objection  goes,  it 
applies  equally  to  the  plaintiff,  for  anything  shown  upon  the  bill, 
Bouvier  includes,  under  the  term  "legal  representative,"  "  heirs, 
executors,  administrators,"  etc.,  but  not  purchasers.  2  Bouvier's 
Law  Die.  357.  As  to  the  other  branch  of  the  objection,  it  is  well 
answ^ered  by  saying,  that  it  was  for  the  judicial  determination  of 
the  board  of  commissioners  to  determine,  and  not  a  question  for 
this  court.  It  has  been  decided  that  the  decision  of  the  register 
and  receiver  of  a  land  office  upon  pre-emption  claims  is  a  judicial 
determination,  and  that  no  appeal  or  writ  of  error  lies  from  it.  13 
Peters,  511. 

It  is  well  settled,  that  the  decisions  of  judicial  tribunals,  unre- 
versed, upon  matters  within  their  jurisdiction,  are  final  and  con- 
clusive between  the  parties.  1  Peters,  340.  It  has  also  been  de- 
cided that  a  decision  by  a  board  of  commissioners  to  hear  and  de- 
termine a  claim,  and  a  certificate  of  its  allowance,  is  final  and 
conclusive  upon  the  parties;  1  do.  666-8;  2  Public  Land  Laws, 
85,  93,  99,  140;  though  the  attorney  general  and  the  president 
have  given  their  opinions,  that  the  patent  onght  to  be  withheld,  if 
there  were  fraud,  or  other  sufficient  grounds,  until  application 
could  be  made  to  the  courts  or  to  congress  for  relief.  See  2  Land 
Laws,  85,  92,  93. 

The  plaintiff's  remedy,  therefore,  if  he  had  any,  against  an  un- 
just allowance  of  the  pre-emption  to  the  county,  was  to  have  pre- 
sented his  case  before  the  commissioner  of  the  general  land  office, 
the  secretary  of  the  treasury  or  the  president,  to  have  the  patent 
withheld  until  he  should  have  made  application  to  the  courts  of 
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justice,  on  the  ground  of  fraud,  or  to  congress  for  relief.  He  lias 
shown,  no  such  case  upon  the  face  of  his  bill,  as  would  authorize 
this  court  to  interpose. 

A  further  objection  to  tlie  bill  is,  that  he  does  not  show  that  he 
ever  paid  the  remainder  of  the  purchase  money  for  which  he  gave 
his  bond  in  1834,  under  the  judicial  sale.  We  are  of 
opinion,  that  the  rights  set  up  in  the  bill,  by  the  plaintiff's  [*  603] 
own  showing,  are  res  adjndicata,  and,  therefore,  there  is 
no  equity  in  the  bill,  and  the  demurrer  was  well  sustained.  The 
allegations  of  fraud  are  not  sufficient  to  put  the  defendant  to  answer. 

Decree  affirmed  with  costs. 

Decree  affirmed. 


Chester  Hitchcock  et  al.  v.  Daniel  S.  Haight. 
Error  to  Winnebago. 

1.     Sci.  PA. — void  service.    A  scire  facias  was  served  two  days  after  the  return 
day :    held,  that  it  amounted  to  nothing,  the  writ  having  lost  its  vitality,    (a) 

In  this  case,  a  motion  was  made  by  the  counsel  for  the  plaintiffs, 
for  a  rule  on  the  defendants  to  join  in  error.  The  motion  was 
denied. 

J.  Marsh,  for  the  plaintiffs  in  error.  O.  Peters,  for  the  de- 
fendant in  error. 

Treat,  J.  The  plaintiffs  in  error  ask  for  a  rule  on  the  defend- 
ant to  join  in  error.  The  scire  facias  was  served  on  the  defendant 
two  days  after  the  return  day.  The  service  amounts  to  nothing. 
Tiie  writ  had  lost  its  vitality.  Its  force  was  spent.  The  defend- 
ant is  not  before  us. 


The  motion  is  denied. 


Motion  denied. 


Case  Citing  Text.  jurisdiction  over  defendant's  person, 

ia)   Service  of  summons  after  return      and  is  void.     Draper  b.  Draper,  59  IlL 
day  thereof,  does  not  confer  on  court      119. 
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Chester  Hitchcock  et  al.  t\  Daniel  S.  Haight. 
Error  to  Winnebago. 

1.  Judgment — non  obstante  veredicto,  tcJien.  The  general  rule  seems  to  be, 
that  where  the  defence  put  upon  the  record,  is  not  a  legal  defence  to  the  action, 
in  point  of  substance,  and  the  defendant  obtains  a  verdict,  if  the  merits  of  the 
case  be  verj^  clear  for  the  plaiutift",  the  court,  upon  motion  of  the  plaintiff,  may 
give  judgment,  7ion  obstante  veredicto. 

2.  PuACTiCE — repleader.  The  distinction  between  a  judgment  non  obstante 
veredicto  and  a  repleader  is  this :  Where  the  plea  is  good  in  form,  though  not 
iu  fact,  if  it  contain  a  defective  title,  or  ground  of  defence,  by  which  it  is  apparent 
to  the  court,  upon  the  defendant's  own  showing,  that  in  any  way  of  putting  it,  he 
can  have  no  merits,  and  the  issue  joined  thereon  be  found  for  him,  there  a  re- 
pleader can  not  help  the  case,  and  the  court  will  give  judgment  noji  obstante 
veredicto;  but  where  the  defect  is  not  so  much  in  the  title  as  in  the  manner  of 
stating  it,  and  the  issue  joined  thereon  is  immaterial,  so  that  the  court  know  not 
lor  whom  to  give  judgment,  a  repleader  will  be  awarded. 

3.  Verdict — immaterial  issue.     A  verdict  can  not  help  an  immaterial  issue. 

4.  Same — same.  Upon  discovering  that  an  immaterial  issue  has  been  formed, 
the  court  should  order  it  to  be  stricken  from  the  files;  and  if  the  case,  according 
to  the  rules  of  pleading,  justify  it,  should  award  a  repleader. 

Assumpsit  in  the  Winnebago  circuit  court,  originally  commenced 
by  the  plaintiffs  in  error  against  the  defendant  in  error,  in  the 
Boone  circuit  court,  from  which  court  the  venue  was  changed  at 
the  April  term,  1843. 

At  the  April  term,  1844,  the  Hon.  Thomas  C.  Browne  presid- 
ing, the  case  was  tried  by  a  jury,  and  a  verdict  given  for  the  de- 
fendant. 

The  plaintiffs  then  moved  for  a  judgment,  non  obstante  veredicto.^ 
in  their  favor,  because  the  issue  presented  by  the  defendant's  third 
plea  was  entirely  immaterial;  which  motion  was  overruled  by  the 
court,  and  the  decision  excepted  to  by  the  plaintiffs.  The  plain- 
tiffs moved  for  a  new  trial,  which  was  granted  by  the  court. 

At  the  August  term,  1844,  the  plaintiffs  moved  to  strike  out 
the  issue  tendered  by  the  defendant's  third  plea,  on  the  ground 
that  it  was  immaterial;  which  motion  was  overruled  by  the  court, 

and  the  plaintiffs  excepted  to  the  decision. 
[*  605]  At  the  April  terra,  1845,  the  cause  was  again  submitted 
to  a  jury  for  a  trial,  and  the  jury  having  returned  another 
verdict  for  the  defendant,  the  plaintiffs  again  moved  for  a  judg- 
ment against  the  defendant,  non  obstante  veredicto.,  and  for  a  new 
trial.  The  motion  was  overruled  by  the  court,  and  judgment  ren- 
dered upon  the  verdict. 

J.  Marsh,  for  the  plaintiffs  in  error:  Although  several  errors 
are  assigned,  they  are  mainly  resolved  into,  or  may  be  considered 
under  the  following  heads: 

1.  Error  in  admitting  improper  evidence; 
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2.  In  the  instructions  given  by  the  court;  and 

3.  In  rendering  Judgment  for  the  defendant  below. 

Upon  the  first  point,  it  is  made  very  manifest  by  both  of  the 
special  pleas,  that  not  only  was  there  a  good  consideration  for  the 
note,  but  that  there  was  a  sufficiently  meritorious  consideration  for 
the  subscription  to  support  it.     Robertson  v.  March,  3  Scam.  198. 

But  the  pleas  allege  a  failure  of  consideration,  and  under  them 
the  defendant  could  not  give  evidence  of  partial  failure.  Swain  v. 
Cawood,  2  Scam.  507. 

If  the  defendant  had  intended  to  have  relied  on  a  partial  failure, 
he  should  have  so  framed  his  plea. 

Where  a  contract  is  reduced  to  writing,  it  is  the  only  evidence 
of  the  terms  and  conditions  of  the  contract.  All  antecedent  and 
contemporaneous  verbal  agreements  are  merged  in  the  written. 
Lane  v.  Sharpe,  3  Scam.  573;  1  Phil.  Ev.  548-55,  2  Cowen  and 
Hill's  notes  to  do.  1466-8-70;  Van  Ostrand  v.  Reid,  1  Wend. 
432;  Schermerhorn  vj  Vanderheyden,  1  Johns.  139;  Maigley  v. 
Haner,  7  do.  341. 

A  promise  by  a  subscription  for  a  useful  purpose  can  not  be 
varied  by  parol  evidence.     2  Cowen  and  Hill's  notes  to  Phil.  Ev 
1468. 

Upon  the  second  point  the  error  is,  that  the  instruction  was  not 
only  wrong  as  a  conclusion  of  law,  but  because  it  presumes  facts 
to  have  been  proved,  which  had  not  been  proved.     Hum- 
phreys v.  Collier,  1  Scam.  48-53;  Wilcox  v.  Kinzie,  3  do.  [*  606] 
218-23;  Harvey  t\  Wilson,  1  W^end.  511;  Law  v.  Merrills, 
6  do.  268. 

Preliminary  to  the  third  point  it  is  proper  to  notice,  that  the 
court  erred  in  not  striking  out  the  immaterial  issue.  This  court 
has  intimated  that  such  would  have  been  the  proper  practice.  Bur- 
lingame  v.  Turner,  1  Scam.  558-9. 

Upon  the  third  point,  when  the  matter,  be  it  never  so  well 
]ileaded,  could  signify  nothing,  judgment  may  be  given  as  by  con- 
fession. Woods  V.  Hynes,  1  Scam.  103-5;  Graham  v.  Dixon,  3  do. 
115-18;  Staple  v.  Hayden,  1  Salk.  173;  S.  C.  9  Eng.  Com.  Law 
Pt.  96-8. 

Where  from  the  pleadings  it  is  apparent  that  the  issue  does  not 
warrant  the  verdict  found,  the  court  may  render  a  judgment  for 
the  other  party,  7ion  obstante  veredicto,  notwithstanding  the  ver- 
dict. 1  Chitty's  PL  694;  Graham's  Pr.  647;  Beekman  v.  Satter- 
lee,  5  Cowen,  519-26;  Hale  v.  Andrus,  6  do.  225-30;  The  People 
V.  Haddock,  12  Wend.  475;  Com.  Dig.  187;  2  Tidd's  Pr.  921. 

When  the  bill  of  exceptions  shows  what  judgment  ought  to  have 
been  rendered  by  the  court  below,  this  court  will  render  such  judg- 
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ment.  Guild  v.  Johnson,  1  Scam.  405;  Pearsons  v.  Hamilton,  lb. 
415;  Pearsons  v.  Bailey,  lb.  507-11. 

This  court  can  render  judgment  for  the  amount  of  the  note. 
Woods  V.  Hynes,  1  Scam.  108-5. 

O.  Peters,  for  the  defendant  in  error. 

ScATES,  J.*  The  plaintiffs  below  counted  in  the  first  count  on 
a  promissory  note  made  by  Haight  to  H.  B.  Potter,  due  in  Sep- 
tember, 1841,  and  assigned  to  plaintiffs  below  in  January,  1842.  The 
declaration  contained  two  counts,  the  last  upon  a  note  made  to  J. 
Hitchcock   and    assigned    to  plaintiffs.     The  defendant,  Haight, 

pleaded  the  general  issue  and  two  special  pleas, 
I  *  6071  The  first  special  plea  was  to  the  first  count  of  the  decla- 
ration, and  was  in  substance,  that  the  note  was  given  to 
Potter  by  the  procurement  of  W.  E.  Dunbar,  his  agent,  and  in  con- 
sideration of  the  same  amount  signed  by  defendant  to  a  siibscrip- 
tion  paper,  circulated  by  Dunbar,  as  such  agent,  for  the  purpose 
of  purchasing  a  certain  building,  and  removing  the  same  on  the 
public  square  in  the  town  of  Kockford,  placing  it  on  a  good  founda- 
tion, and  fitting  it  with  seats  suitable  for  a  court  room,  and  lath- 
ing, plastering,  and  painting  the  same;  that  said  subscription  of 
the  defendant  was  obtained  by  the  assurances,  representations, 
and  promises  of  said  Dunbar,  as  such  agent,  and  that  in  consider- 
ation of  defendant's  subscription  and  others,  said  building  should 
be  purchased,  removed,  located  and  finished  as  aforesaid;  that  said 
buiding  has  not  been  fitted  up  and  finished,  according  to  the  as- 
surances, representations  and  promises  of  said  Dunbar,  made  at 
the  time  of  defendant's  subscribing;  and  so  the  consideration  of 
the  subscription  and  note  has  wholly  failed;  and  that  the  note  was 
assigned  after  it  became  due,  etc. 

The  second  special  plea  is  to  the  first  count,  and  is  like  thefirst, 
except  that  it  described  W.  E.  Dunbar  as  being  and  acting  as  one 
of  the  county  commissioners  in  obtaining  the  subscription,  and 
making  the  assurances,  representations  and  promises  as  in  the 
other  plea;  and  that  his  subscription  was  upon  these  assurances, 
representations  and  promises  as  in  the  former  plea,  and  that  the 
only  consideration  of  the  subscription  was  these  assurances,  repre- 
sentations and  promises,  and  the  only  consideration  of  the  note 
was  the  same  subscription,  subscribed  as  aforesaid;  that  the  build- 
ing has  never  been  fitted  up,  lathed,  plastered,  and  painted;  and 
that  the  consideration  has  wholly  failed;  that  the  note  was  assigned 
after  it  became  due,  etc. 

The  plaintift's  replied  to  the  first  special  plea,  that  Dunbar  was 
not  the  agent  of  Potter;  that  said  note  was  not  given  in  consider- 

*  Wilson,  C.  J.,  and  Justices  Lockwood  and  Caton  did  not  sit  in  this  case. 
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ation  that  said  building  should  be  removed,  fitted  up  and  finished, 
as  alleged,  but  that  it  was  given  for  the  purchase  of  the  house 
from  Potter. 

A  demurrer  was  overruled  to  the  second  special  plea,  [*  6081 
and  judgment  that  plaintiffs  take  nothing  bj  their  first 
count;  a  trial  and  verdict  for  plaintifiTs,  and  on  motion  of  defend- 
ant, the  judgment  was  arrested. 

The  court  gave  leave  to'plaintifis  to  withdraw  their  demurrer  to 
the  second  special  plea,  and  to  reply.  The  plain  tifi's  replied  to  the 
second  special  plea,  that  the  note  was  made  and  delivered  to  Pot- 
ter in  consideration  of  a  certain  subscription  paper,  or  agreement 
to  pay  one  hundred  dollars,  made  by  defendant,  as  follows:  "  We, 
whose  names  are  undersigned,  hereby  promise  to  pay  the  county 
commissioners  of  Winnebago  county,  the  sums  of  money  annexed 
to  our  respective  names,  for  the  purpose  of  building,  or  purchasing 
a  house,  suitable  for  holding  courts  for  said  county;"  that  before 
the  making  of  the  said  note,  the  county  commissioners,  with  de- 
fendant's consent,  purchased  of  said  Potter  and  others,  a  certain 
building,  and  did  there  and  then,  in  consideration  of  the  convev- 
ance  to  them  of  said  building,  assign  to  said  Potter  and  others,  the 
defendant's  subscription,  among  otiiers,  in  payment  for  said  build- 
ing, and  that  the  defendants  in  consideration  thereof  executed  and 
delivered  the  said  note  to  said  Potter;  without  this,  that  the  con- 
sideration of  said  note  was  other  or  different,  as  in  said  plea  al- 
leged; and  that  said  Dunbar  was  not  authorized  by  said  Potter  to 
make  the  assurances  and  promises  in  said  plea  alleged;  and  said 
Dunbar  did  not  make  the  said  assurances,  promises  and  represen- 
tations therein  alleged;  and  that  they  were  not  the  consideration 
of  said  note. 

After  a  dem.urrer  to  the  replication  was  overruled,  the  defend- 
ant rejoined,  that  the  the  consideration  of  the  note  was  not  as  al- 
leged in  the  replication,  but  was  the  assurances,  representations, 
and  promises,  as  in  the  plea  set  forth.  A  trial  was  had,  and  a  ver- 
dict for  the  defendant.  A  motion  was  made  for  a  judgment,  noii 
ohstarite  veredicto,  overruled,  and  excepted  to,  and  a  new  trial 
was  granted.  The  plaintiffs  moved  to  strike  the  issue  from  the 
files,  as  being  immaterial,  which  was  refused,  and  excepted  to. 

Another  trial  was  had,  and  verdict  for  the  defendant. 
The  plaintifi's  again  moved  for  a  judgment  non  obstante  [*  6091 
veredicto,  which  was  denied,  and  excepted  to.     They  then 
moved  for  a  new  trial  which  was  also  denied,  and  excepted  to,  and 
all  the  evidence  is  preserved  in  a  bill  of  exceptions,  which  I  may 
set  forth  in  substance,  when  I  come  to  dispose  of  this  last  motion. 

The  errors  assigned  are. 

First.  In  overruling  the  demurrer  to  the  second  special  plea; 
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Second.  In  refnsing  to  render  judgment,  non  obstante  veredicto, 
after  the  second  trial; 

Third.  In  refusing  to  strike  the  issue  on  the  said  plea  from  the 
files; 

Fourth.  In  allowing  improper  testimony; 

Fifth.  In  allowing  the  testimony  of  Dunbar,  Oliver,  Goodrich 
and  Hitchcock,  to  go  to  the  jury; 

Sixth.  In  giving  the  instructions  asked  for  by  defendant; 

Seventh.  In  refusing  to  render  judgment,  non  obstante  veredicto, 
after  the  third  trial;  and  lastly,  In  refusing  to  grant  the  last  new- 
trial  asked. 

I  can  not  forbear  remarking,  that  I  have  never  seen  a  i-ecord 
thrown  into  such  inextricable  confusion  as  this  is  by  the  course  of 
pleadings  and  proceedings  pursued.  And  for  the  purpose  of  extri- 
cating the  view  of  it  that  1  shall  take  from  the  same  confusion,  I 
shall  pursue  the  assignment  of  errors  in  their  order. 

The  first  is  without  foundation  in  the  record,  because  the  plain- 
tiffs withdrew  their  demurrer,  and  replied.  To  take  advantage  of 
any  error  in  the  ruling  on  that  demurrer,  they  should  have  abided 
tlie  judgment  upon  it.  The  second  and  seventh  are  the  same,  and 
will  be  considered  together.  They  are  not  well  assigned.  The 
general  rule  seems  to  be,  that  where  the  defence  put  upon  the 
record  is  not  a  legal  defence  to  the  action,  in  point  of  substance, 
and  the  defendant  obtains  a  verdict,  if  the  merits  of  the  case  be 
very  clear  for  the  plaintiffs,  the  court  upon  motion  of  the  plain- 
tiffs may  give  judgment,  notwithstanding  tlie  verdict.  Graham's 
Pr.  647;  2  Cowen,  626;  1  Chit.  PI.  695;  2  Tidd's  Pr.  922. 
P  610]  The  distinction  between  a  judgment  non  obstante  vere- 
dicto, and  a  repleader  is  this:  Where  the  plea  is  good  in 
from,  though  not  in  fact,  if  it  contain  a  defective  title,  or  ground 
of  defence,  by  which  it  is  apparent  to  the  court,  upon  the  defend- 
ant's own  showing,  that  in  any  way  of  putting  it  he  can  have  no 
merits,  and  the  issue  joined  thereon  be  found  for  him,  there  a  re- 
pleader can  not  help  the  case,  and  the  court  will  give  judgment 
non  obstante  veredicto;  but  where  the  defect  is  not  so  much  in  the 
title,  as  in  the  manner  of  stating  it,  and  the  issue  joined  thereon 
is  immaterial,  so  that  the  court  know  not  for  whom  to  give  judg- 
ment, a  repleader  will  be  awarded.  2  Tidd's  Pr.  922;  1  Chitty's 
PI.  695. 

But  these  authorities  all  seem  to  contemplate  a  confession  of  the 
cause  of  action,  and  an  attempt  to  set  up  a  bar  in  avoidance.  But 
in  a  case  in  the  king's  bench,  (3  Barn.  &  Aid.  702;  5  Eng.  Com. 
Law  E,.  427;)  to  an  action  for  a  libel,  the  defendants  pleaded  the 
general  issue,  and  eight  special  pleas,  and  upon  trial  the  general 
issue  and  two  special  pleas  were  found  for  the  plaintiff  without 
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assessing  damages,  and  the  other  special  pleas  for  the  defendant. 
The  court  held,  that  the  latter  pleas  were  ill,  and  entered  up  a 
judgment  non  obstante  veredicto,  after  awarding  a  writ  of  inquiry 
and  assessing  the  damages.  This  judgment  was  reversed  in  the 
exchequer,  and  directed  the  king's  bench  to  award  a  venire  de 
novo,  to  trj  the  general  issue,  and  issues  joined  on  the  two  special 
pleas,  on  which  the  finding  was  for  the  plaintiff,  holding  the  ver- 
dict on  those  issues  to  be  void,  because  no  damages  were  assessed, 
2  Tidd's  Pr.  922.  A  verdict  can  not  help  an  imnaaterial  issue, 
lb.  921. 

The  above  case  in  the  king's  bench  is  a  strono-er  case  for  the 
application  of  the  doctrine  of  judgments  non  obstante  veredicto, 
than  the  one  before  us.  There,  the  issues  npon  the  good  pleas 
were  found  for  the  plaintiff;  here,  the  issue  is  found  for  the  defend- 
ant. The  verdict  in  this  case  being  for  the  defendant  upon  the 
general  issue,  must  prevent  the  court  from  rendering  the  judg- 
ment asked,  notwithstanding  the  defendant  has  also  obtained  a 
verdict  upc^n  two  immaterial  issues,  for  there  can  be  no  • 
question,  but  that  the  issues  made  upon  the  two  special  [*  611] 
pleas  are  immaterial.  In  both,  the  issues  are  upon  imma- 
terial collateral  facts,  and  a  verdict  upon  them,  would  neither  de- 
termine what  the  consideration  of  tlie  note  was,  nor  whether  it 
had  failed.  It  would  be  extremely  difHcuit  to  tell,  whether  Dun- 
bar's agency,  or  assurances,  representations  and  promises,  or  the 
buying  of  the  house  of  Potter,  or  the  removing  and  fitting  up, 
lathing,  plastering,  painting  and  underpinning,  are  the  consider- 
ation of  the  note,  according  to  the  pleas,  replications  and  re- 
joinder. If  the  pleaders  had  studied  to  introduce  confusion  as  to 
what  fact  was  to  be  put  in  issue,  they  could  not  better  have  suc- 
ceeded. 

The  verdict  upon  these  two  issues  can  not  be  regarded  as  find- 
ing or  determining  any  thing.  Even  the  jury  seemed  to  realize 
the  difiiculty  of  knowing  what  was  presented,  for  on  the  second 
trial  they  find  "no  cause  of  action;"  and  on  the  last,  they  find  the 
issues  for  the  defendant,  althougli  there  appears  to  have  been  three 
issues  submitted.  For,  after  the  first  verdict  was  given  for  the 
plaintiff,  on  the  general  issue,  and  the  issue  on  the  first  special  plea, 
the  court  arrested  the  judgment,  for  what  reason  does  not  ap- 
pear, unless  it  was,  that  the  defendant  had  judgment  on  the  sec- 
ond special  plea  in  bar,  for  if  the  judgment  be  arrested  for  a  fault 
in  the  pleading,  the  court  may  award  a  repleader,  beginning  where 
the  first  fault  occurred,  if  it  were  not  committed  by  the  party  ask- 
ing it.     R.  L.  492,  §  24. 

The  court  permitted  the  plaintiffs  to  withdraw  the  demurrer, 
and  reply  to  the  third  plea.     So,  if  any  thing  can  be  made  of  the 
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state  of  the  pleadings  at  this  stage,  it  would  seem,  that  the  wiiole 
issues  were  agaiu  open  to  he  tried,  hy  removing  the  cause  for  the 
arrest.  Otherwise  the  record  would  present  this  state  of  the  case; 
that  the  plaintifls  were  allowed  to  make  and  try  an  issue  upon 
the  second  special  plea  only,  when,  if  they  should  have  a  verdict 
for  them,  it  would  be  impossible  for  them  to  have  judgment  upon 
the  record,  that  already  having  been  arrested.  1  must,  therefore, 
regard  the  issues  as  all  being  again  opened  for  trial,  and  as  having 
been  again  twice  submitted  and  passed  upon  by  the  jury. 

I  come  now  to  consider  the  third  error,  to  wit:  the  re- 
P  612]  fusal  of  the  court  to  strike  the  issue  upon  the  second  spe- 
cial plea  from  the  files.  This  is  .well  taken.  Upon  dis- 
covering that  an  immaterial  issue  had  been  formed,  the  court  should 
have  stricken  it  from  the  files,  and,  if  the  case,  according  to  the 
rules  of  pleading,  justified  it,  have  awarded  a  repleader.  The  mo- 
tion might  well  have  extended  to  the  first  special  plea,  also. 

The  fourth,  fifth,  sixth  and  last  errors  assigned  may  all  be  con- 
sidered together.  Should  this  court  have  granted  a  new  trial? 
There  is  no  difiiculty  in  this  question,  after  having  disposed  of  the 
two  issues  upon  the  special  pleas.  The  plaintifi's  read  the  note  in 
evidence  to  the  jury,  and  which  was  sufficient  to  sustain  their  ac- 
tion, on  the  general  issue,  and  under  that  issue  the  defendant  of- 
fered no  evidence.  There  being  no  other  material  issue  before  the 
jury,  they  should  have  found  for  the  plaintiifs,  and  the  verdict  is, 
therefore,  most  clearly  against  the  evidence.  It  may  seem  super- 
fluous to  go  into  the  evidence  on  the  other  issues,  under  this  view 
of  the  case,  but  I  will  advert  to  it  to  show,  that  a  new  trial  should 
be  granted  for  the  same  reason,  even,  upon  the  other  issues,  con- 
sidering them  material  for  that  purpose. 

The  defendant  proved  that  the  note  was  given  for  the  amount 
of  the  subscription  paper,  which  last  was  given  for  purchasing  a 
building  for  a  court  house;  that  Potter  and  two  others  sold  and 
conveyed  the  house  to  the  county  commissioners,  and  received  the 
subscriptions  in  payment  some  time  after  which  the  note  was  giv- 
en in  settlement  of  the  subscription. 

Dunbar  testified  that  he  did  not  recollect  w^hether  he  obtained 
defendant's  subscription  or  not,  nor  whether  he  made  any  other 
assurances  than  those  contained  in  the  subscription  paper,  and  the 
county  commissioners  approved  of  what  he  had  done  in  circulating 
the  subscription  paper,  he  being  one  of  them.  Other  witnesses 
testified  that  Dunbar  had  made  representations  to  tliem  that  the 
liouse  was  to  be  purchased,  put  upon  the  public  square,  painted 
and  underpinned;  and  that  he  said  he  had  made  similar  repre- 
sentations to  others,  to  whom  lie  had  presented  the  paper 
["  613]  for  subscription.     To  all  this,  there  was  excejDtion  taken. 
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bnt  it  was  admitted  hy  the  court.  It  was  proved  on  cross  ex- 
amination, that  the  liouse  had  been  fitted  up  and  underpinned. 
The  subscription  paper,  in  substance  as  set  out  in  plaintiff's  repli- 
cation, was  read  to  the  jury  by  defendant;  and  also  a  written  as- 
signment of  it  by  the  county  commissioners,  to  whom  it  was  pay- 
able. The  conveyance  by  Potter  and  others  of  the  house  was  read 
in  evidence;  and  it  was  also  proved  that  the  house  had  not  been 
removed  to  the  public  square,  uor  lathed,  plastered,  painted,  or  un- 
derpinned ;  but  it  had  been  fitted  up  and  occupied  as  a  court  house. 
This  was  the  substance  of  the  testimony.  The  court  instructed 
the  jury  for  the  defendant,  that  if  they  believed  that  Dunbar  made 
the  representations  to  defendant  before  he  signed  the  subscription, 
and  that  said  representations  were  the  consideration  for  signing 
the  same,  as  alleged,  then  the  verdict  must  be  for  the  defendant. 

All  this  testimony  fails  to  prove  that  Dunbar  was  the  agent  of 
Potter,  or  that  he  made  any  assurances,  representations,  or  promises 
to,  or  obtained  defendant's  subscription.  So  the  main  foundation 
of  the  pleas,  as  drawn,  is  unsustained  by  proof.  If  he  made  such 
representations  to  others,  and  to  all  to  whom  he  presented  it,  it 
would  not  follow,  either  that  he  presented  it  to  defendant,  or  made 
them  to  him.  But  the  subscription  paper  is  a  written  contract, 
and  must  speak  for  itself,  and  it  does  speak  for  itself;  for  they 
"  promise  to  pay"  the  county  commissioners  the  sums  annexed  to 
their  names,  "  for  the  purpose  of  building  or  purchasing  a  house, 
suitable  for  holding  courts  in  said  county."  Here  is  the  object  in 
the  written  declaration  of  the  defendant,  and  it  does  not  include  re- 
moval to  the  public  square,  lathing,  plastering,  painting,  under- 
pinning or  fitting  up,  otherwise  than  to  be  "  suitable"  for  holding 
courts. 

This  contract  is  no  more  liable  to  be  explained  or  added  to  by 
parol,  than  any  other  contract  in  writing.  It  may  be  impeached 
for  fraud.  But  all  these  alleged  "assurances,  representations  and 
promises,"  if  ever  made  by  Dunbar  to  defendant,  are  inad- 
missible to  alter,  vary,  change,  or  explain  the  writing.  [*  614] 
The  proof  is  inadmissible,  but  if  admitted,  it  does  not  sus- 
tain the  issues;  and  the  issues,  if  sustained,  are  immaterial.  The 
new  trial  should,  therefore,  have  been  granted. 

"We  are  of  opinion,  that  the  judgment  be  reversed  at  the  cost  of 
defendant,  and  cause  be  remanded  with  directions  to  the  court  be- 
low to  award  a  venire  de  novo,  to  try  the  general  issue. 

Judgment  reversed. 
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Richard  Bueke  v.  Michael  Haley,  Adm'r  of  Michael  Farnaii, 

deceased. 

Error  to  Jo  DaviesA. 

1.  Statute  of  fjiavtss— auction  sale.  Sales  made  by  auctioneers  stand  upon 
the  same  footing  as  those  made  by  private  individuals,  and  require  that  some 
note  or  memorandum  should  be  made  and  signed  by  the  party  to  be  charged,  to 
render  them  valid  and  obligatory  upon  the  purcliaser. 

2.  Same— same— instance.  An  auctioneer  sold  at  public  vendue  a  certain  house 
and  blacksmith's  shop,  with  a  leasehold  interest  in  the  lot  on  which  the  build- 
ings were  located.  The  premises  were  struck  off,  and  the  following  memoran- 
dum made  by  the  auctioneer,  on  the  back  of  the  lease,  with  a  pencil :  "  $200 — 
|3_50— Richard  Burke."  No  other  memorandum  of  the  sale  was  made:  Held, 
not  to  be  binding  on  the  bidder  to  whom  the  property  was  struck  off,  there  be- 
ing nothing  in  the  case,  as  shown  by  the  evidence,  to  connect  the  memorandum 
with  any  particular  house  or  lot,  or  with  any  terms  or  conditions  of  the  sale, 
which  w^ould  tend  to  prove  the  contract  between  the  parties.  («) 

This  suit  was  originally  commenced  before  a  justice  of  the  peace 
in  Jo  Daviess  county,  by  the  defendant  in  error,  for  the  sum  of 
§81.91,  being  the  difference  in  the  sale  of  property  sold  at  auction. 
Judgment  was  rendered  before  the  justice  for  the  amount  claimed, 
ao-ainst  the  plaintiff  in  error,  from  which  judgment  he  appealed  to 
the  circuit  court  of  Jo  Daviess  county.  At  the  June  term,  1845, 
of  said  court  a  verdict  was  rendered  against  him  for  the  above  sum 
of  $81.91. 

T.    Campbell   and    O.    C.    Pratt,  for    the    plaintiff  in  error: 
Sales  at  auction  of  real  estate  are  within  the  statute  of 
r*  615]  frauds.    Gale's  Stat.  315;  Simonds  v.  Catlin,  3  Caines,  64; 
2  Johns.  260. 

There  was  no  sufficient  memorandum  made  by  the  auctioneer  to 
take  the  case  out  of  the  statute.     3  Johns.  419. 

On  the  subject  of  auction  sales  generally,  see  1  Esp.  N.  P.  E. 
101;  2  do.  659;  Walker  v.  Constable,  1  Bos.  &  Pul.  306;  7  Vesey, 
341;  13  do.  456;  Siigden  Vend,  ch.  1,  p.  25. 

J.  Churchman,  for  the  appellee:  Our  statute  applies  to  execu- 
tory contracts;  the  English  did  not.  Robertson  Frauds,  112,  125, 
129;  Simon  v.  Motivos,  3  Burr.  1920. 

The  printed  conditions  were  sufficient  to  bind  the  purchaser.  2 
Esp.  231. 

Cases  Citing  Text.  ly.     Lake  v.  Campbell,  18  111.  106,  109. 

(u)    Auctioneer  of  either  real  or  per-  But  see  R.  S.  1874,  Frauds,  etc.,  ch. 

sonal  property  is  agent  of  both  vendor  59,  ^  2,  [S.   and   C.'s  Stats,   p.  1192; 

and    vendee    to  make  memorandum,  Cothran's  Stats.  (1885)  p.  740]  which 

taking  sale  out  of  operation  of  statute  in  its  present  form  provides  that  pow- 

of  frauds.     Doty  ®.  Wilder,  15  111.  407,  er  of  attorney  to  convey  any  interest 

410.     Held,   in   1856,    that    power   to  in  real  estate  for  longer  tenu  than  one 

agent  to  execute  lease,  not  under  seal,  year  shall   be   in   writing  signed   by 

for  four  years,  may  be  conferred  oral-  principal. 
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T.  Campbell,  in  reply:  The  doctrine  laid  down  in  Simon  v. 
Motivos,  3  Burr.  1920,  is  not  the  law,  and  has  not  been  for  years. 

Pdkple,  J.*  The  defendant  in  error  sued  the  plaintiff  in  error 
before  a  justice  of  the  peace  of  Jo  Daviess  county.  The  suit  was 
removed  into  the  circuit  court  by  appeal,  and  then  tried  at  the 
June  term,  1845.  The  bill  of  exceptions  exhibits  the  following 
state  of  facts:  There  was  a  house  and  blacksmith's  shop  situated 
upon  a  lot  in  Galena,  in  which  the  representatives  of  Farnan  held  a 
leasehold  interest.  William  Montgomery,  a  witness,  called  by 
plaintiif  below,  testilied  that  he  was  a  public  auctioneer  in  Galena; 
that  said  plaintiif  employed  him  to  sell  said  interest  in  the  house, 
shop  and  lot  at  public  auction;  that  he  advertised  the  property  for 
sale  in  a  newspaper,  and  ofi'ered  it  at  public  auction  on  the  day 
designated  in  the  advertisement;  that  defendant  below  bid  for  the' 

property  aforesaid  tlie  sum  of ,  and  also  the  sum  of  for 

a  sign  post;  that  he  immediately  wrote  in  pencil  mark  on  the 
lease  describing  the  premises  the  words  and  figures  fol- 
lowing: "$200,  83.50,  Richard  Burke;"  that  defendant  [^616] 
below  signed  no  instrument  whatever  relative  to  said  sale, 
nor  did  he  pay  anything  on  the  same;  that  witness  afterwards 
wrote  a  notice  to  Burke,  which  is  not  set  out  in  the  bill  of  excep- 
tions; that  he  afterwards  again  exposed  said  property  to  sale  and 
that  it  was  purchased  by  one  Patrick  Barnes;  that  tlie  demand 
here  sought  to  be  recovered  is  the  difference  between  the  two  sales; 
that  he  never  made  any  tender  of  a  conveyance  of  the  property  in 
question  to  defendant  below,  except  as  by  the  notice  before  men- 
tioned, previous  to  the  commencement  of  this  suit. 

Philip  A.  Hoyne  testified,  that  he  served  the  notice  before  men- 
tioned on  the  defendant  below.     This  was  all  the  evidence. 
.  The  counsel  for  the  defendant  below  requested  the  court  to  in- 
struct the  jury. 

"That  the  statute  of  frauds  applies  in  auction  sales  of  lands  as 
well  as  private  sales,  and  that  to  take  such  sales  out  of  the  statute 
;.  memorandum  in  writing  is  necessary,  signed  by  the  party  to  be 
charged,  and  that  if  the  property  or  any  part  of  it  in  this  case  was 
;'!!  interest  in  lands,  unless  the  contract  \\\as  reduced  to  writing  it 
is  void,  and  the  plaintiff  can  not  recover  for  such  interest."  This 
instruction  was  refused,  and  the  court  charged  the  jury  "that 
auction  sales  of  lands  were  not  within  the  statute  of  frauds,  and  that 
the  memorandum  made  by  the  auctioneer  in  pencil  mark  on  the 
lease  was  sufficient  to  charge  the  defendant." 

The  defendant  below  excepted  to  the  opinion  of  the  court  in  re- 
fusing the  instruction  asked,  and  in  giving  the  one  before  recited. 

*  Wilson,  C.  J.,  did  not  sit  in  this  case. 
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Other  exceptions  were  taken  upon  the  trial,  and  other  errors  have 
been  assigned,  but  we  deem  them  unimportant.  We  shall,  there- 
fore, only  notice  these  two  questions. 

First,  whether  sales  of  lands  or  interests  therein  made  at  public 
auction  are  within  the  statute  of  fi-auds;  and 

Second,  whether  the  memorandum  here  made  is  sufficient  to  ex- 
empt this  case  from  the  operation  of  the  statute. 

Upon  the  lirst  point,  there  seems  to  have  been  some  conflict  of 
opinion  among  the  judges  of  the  English  courts.  In  the 
r^  6171  case  of  Simon  v.  J/oiivos,  3  Burr.  1921,  it  was  held  that 
sales  made  at  public  auction  were  not  within  the  statute. 
But  Lord  EUenborough,  in  the  case  of  Ilinde  v.  Whitehouse,  7 
Term.  R.,  although  he  does  not  expressly  decide  the  question,  it 
not  being  necessary  in  that  case,  distinctly  states  that  he  is  of  a 
contrary  opinion.  All  the  recent  decisions  seem  to  admit  the 
principle,  and  we  think  with  sufficient  reason  in  their  favor,  that 
sales  made  by  auctioneers  stand  upon  the  same  footing  as  those 
made  by  private  individuals,  and  require  that  some  note  or  memo- 
randum should  be  made  and  signed  by  the  party  to  be  charged,  to 
render  them  valid  and  obligatory  upon  the  purchaser. 

There  is  no  difficulty  in  determining  the  other  question  presented 
in  this  case.  The  statute  of  this  State,  (Rev.  Stat.  258,)  provides, 
that  "no  action  shall  be  brought  whereby  to  charge  any  person 
upon  any  contract  for  the  sale  of  lands,  tenements,  or  heredita- 
ments, or  any  interest  in  or  concerning  them,  for  a  longer  period 
than  one  year,  unless  the  promise  or  agreement  upon  which  such 
action  shall  be  brought,  or  some  memorandum  or  note  thereof  shall 
be  made  in  writing  and  signed  by  the  party  to  be. charged  there- 
with, or  some  other  person  thereto  by  him  lawfully  authorized." 

The  only  written  memorandum  made  in  this  case,  by  which  the 
purchaser  at  the  sale  is  sought  to  be  charged,  is  the  one  made  on 
the  back  of  the  lease  of  the  premises  sold,  as  follows:  "$200 — 
<^3. 50— Richard  Burke."  This  was  made  by  the  auctioneer  at  the 
time  of  sale.  Neither  the  notice  containing  the  terms  and  con- 
ditions of  the  sale,  nor  the  lease,  nor  the  memorandum  upon  the 
back  of  the  same,  were  produced  upon  the  trial.  There  is  nothing 
in  the  case,  as  showm  by  the  evidence,  to  connect  the  memorandum 
M'ith  any  particular  lot  or  house,  or  with  any  terms  or  conditions 
of  the  sale,  which  would  tend  to  prove  the  contract  betweeti  the 
parties.  The  auctioneer,  it  is  true,  by  law  is  the  agent  of  both  the 
vendor  and  purchaser,  and  a  memorandum  signed  by  him  would 
be  binding  on  the  latter,  provided  it  was  sufficient  either  in  itself, 
or  when  connected  with  other  written  or  printed  evidence,  to  show 
what  was  the  contract  of  the  parties.  From  the  entire  ab- 
[■■•  618]  sence  of  all  such  testitnony,  the  court  should  have  given 
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the  instruction  asked  for  by  the  counsel  for  the  defendant  below, 
and  withheld  the  instruction  given. 

It  has  been  insisted  upon  the  argument  by  the  counsel  for  de- 
fendant in  error,  that  the  statute  of  frauds  was  not  pleaded  in  this 
case,  and  that  said  defendant  had  no  notice  that  the  defendant  be- 
low designed  to  avail  himself  of  its  benetits  until  the  conclusion 
of  the  testimony  in  the  cause.  This  court  has  heretofore  held  that 
a  party  who  intends  to  take  advantage  of  this  statute  must  plead 
the  same,  or  in  some  other  form  rely  upon  it.  This  case  being  an 
appeal  from  a  justice  of  the  peace,  no  written  pleadings  are  neces- 
sary in  the  circuit  court.  But  the  proceedings  in  this  case  clearly 
show  that  the  defendant  bek)w  relied  solely  on  the  statute  for  his 
defence. 

,  The  judgment  of  the  circuit  court  is  reversed  with  costs,  and  the 
cause  remanded  with  directions  to  that  court  to  award  a  venire 
facias  de  novo. 

Judgment  reversed. 


John  K.  Kincaid  v.  Starling  Turner. 
Appeal  from  Menard. 

1.  Verdict — not  set  aside  save  for  palpable  error.  A.  sued  B.  in  an  action  on 
the  case  for  setting  fire  to  the  prairie  without  paying  proper  attention  thereto. 
The  defendant  pleaded  that  before  the  suit  was  commenced,  they  submitted  the 
matter  to  three  arbitrators,  who  met  and  heard  the  case,  when  the  parties 
agreed  that  a  majority  of  the  arbitrators  might  make  an  award,  and  that  there- 
upon two  of  them  made  an  award,  etc.  Issues  were  joined  and  the  cause  was 
tried  by  the  jury,  who  rendered  a  verdict  for  the  plaintiff.  The  defendant  moved 
for  a  new  trial,  because  the  verdict  was  against  the  evidence,  which  was  over- 
ruled. The  court,  after  reviewing  the  evidence,  held,  that  the  verdict  was  not  so 
palpably  against  the  evidence  as  to  induce  the  belief  that  the  jury  misunderstood 
the  evidence,  or  acted  from  prejudice  or  partiality,  wliich  should  be  the  case  be- 
fore the  court  would  be  authorized  to  set  aside  the  verdict. 

2.  Same — same.  When  a  question  is  fairly  and  intelligibly  submitted  to  a 
jury,  their  determination  ought  not  to  be  set  aside  without  the  most  substantial 
reasons. 

Trespass  on  the  case,  etc.,  in  the  Menard  circuit  court,  brought 
by  the  appellee  against  the  appellant.     The  cause  was  heard  before 
the  Hon.  Samuel  H.  Treat  and  a  jury,  at  the  June  term, 
1845,  of  said  court,  when  a  verdict  was  rendered  for  the  [*  619] 
plaintiff  below  for  $150.     The  defendant  moved  for  a  new 
trial,  which  was  overruled. 

The  pleadings  and  evidence  are  recited  in  the  opinion  of  the 
court. 

S.  W.  RoBBiNS,  for  the  appellant:     The  award  of  the  arbitrators 
was  fair,  valid  and  obligatory,  and  the  plea  is  a  bar  to  the  action. 

491 


620  KmcAiD  V.  Tuenek.  [Dec.  T. 

Brief  of  Counsel — Opinion  of  the  Court. 

Silence  gives  consent,  for  instance,  the  marriage  ceremony.  If 
a  man  bawled  out  "aye!"  when  his  assent  was  asked  by  the  min- 
ister, he  would  be  cousidered  as  caring  nothing  about  it.  It  is 
the  silence  that  gives  the  consent. 

An  award  bars  all  suits,  etc.  The  law  designs  to  carry  otit  the 
intentions  of  the  parties,  and  courts  will  liberally  construe  arbi- 
trations, and  encourage  them.  Gerrisli  v.  Ayres,  3  Scam,  245; 
Xyd  on  Awards,  208.  As  to  awards  being  final,  see- lb.  212;  and 
as  to  their  construction,  lb.  242.  See  also.  Barton  v.  Todd,  3 
Johns.  369;  Emmett  v.  Hoyt,  17  Wend.  410;  Larkin  v.  Bobbins, 
2  do.  505;  Chandler  v.  Gay,  Breese,  55;  Duncan  v.  Fletcher,  lb. 
252;  Watson  on  Awards,  65,  65,  101,  102;  Jackson  v.  Gager,  5 
Cowen,  383. 

T.  L.  Harris,  and  A.  Lincoln,  for  the  appellee:  When  ques- 
tions of  fact  are  submitted  to  the  jury,  they  are  the  sole  judges. 
Johnson  v.  Moulton,  1  Scam.  532;  Leigh  v.  Hodges,  3  do.  18;  1 
Greenl.  Ev.  §  5. 

It  is  admitted  that  if  there  was  a  valid  award,  it  would  be  bind- 
ing; but  there  was  no  valid,  binding  award  made.  The  submis- 
sion was  to  the  decision  of  three  men,  and  being  under  seal,  no 
subsequent  parol  agreement  can  vary  its  terms.  Green  v.  Miller, 
6' Johns.  39;  Kyd  on  Awards,  106. 

There  is  no  proof  that  the  arbitrators  were  sworn,  or  that  they 
heard  any  evidence  on  the  subject  of  the  submission. 

As  to  implied  assent,  see  1  Greenl.  Ev.  197,  199.  In  this  case 
there  was  nothing  to  show  the  assent  of  the  party. 

The  award  was  not  in  compliance  with  the  statute.     There  was- 
no  oath  before  a  justice,  etc. 

P  6201  Caton,  J.*  Turner  sued  Kincaid  in  the  circuit  court, 
and  declared  in  trespass  on  the  case  for  setting  fire  on  the 
prairie  and  so  negligently  watching  the  same,  that  it  run  on  to  the 
plaintiff's  premises  and  destroyed  his  property,  etc.  The  defend- 
ant pleaded  not  guilty,  and  also  that  previous  to  the  commence- 
ment of  the  suit,  the  parties  submitted  the  cause  of  action  to  the 
arbitrament  of  three  persons,  naming  them;  that  the  arbitrators 
met  and  heard  the  case,  when  the  parties  agreed  -that  a  majority 
of  the  arbitrators  might  make  an  award,  whereupon  two  of  the 
said  arbitrators  made  and  published  their  award,  etc.  Issues  were 
joined  on  both  pleas,  and  the  cause  was  tried  by  a  jury  who  ren- 
dered a  verdict  for  the  plaintiff.  The  defendant  moved  for  a  new 
trial,  because  the  verdict  was  not  sustained  by  the  evidence,  whicii 
motion  was  overruled,  and  the  defendant  excepted. 

The  point  principally  relied  upon  by  the  defendant  below,  and 

*  Wilson,  C.  J.,  did  not  sit  in  tliis  case. 
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the  only  one  wbicli  we  think  it  worth  while  to  discuss  is,  that  the 
evidence  shows  that  the  parties  did  agree  that  a  majority  of  the 
arbitrators  might  make  an  award,  which,  if  established,  entitled 
the  defendant  to  a  verdict.  It  only  becomes  necessary  therefore 
to  see  what  was  the  evidence  on  this  point.  The  testimony  of  one 
of  the  arbitrators,  as  it  is  reported  in  the  bill  of  exceptions,  shows, 
that  after  the  cause  had  been  submitted  to  the  arbitrators  and  they 
had  deliberated  thereon,  they  came  into  the  presence  of  the  parties, 
and  others,  and  stated  that  they  could  not  unanimously  agree  on 
an  award,  but  that  a  majority  had  agreed,  that  they  could,  if  they 
chose,  withdraw  their  bonds,  and  stand  as  they  were  before,  or 
choose  other  men,  or  let  the  majority  find.  After  waiting  for  some 
time,  neither  of  the  parties  saying  anything,  some  bystander  re- 
marked, that  he  supposed  that  the  parties  thought  they  could  not 
do  better  than  for  a  majority  to  lind,  and  then  the  majority  wrote 
and  signed  their  award,  and  no  objection  was  made  to  the 
award  by  any  person  after  it  had  been  made  public.  The  P  6211 
testimony  of  another  of  the  arbitrators  is  substantially  the 
same,  but  he  goes  further  and  states,  that  the  defendant  offered  to 
comply  with  the  award  after  it  was  rendered,  but  the  plaintiff  re- 
fused. That  neither  of  the  parties  said  or  did  anything  evincing 
a  will  that  a  majority  should,  or  should  not  act  when  appealed  to 
on  the  subject  as  stated  above,  or  made  any  objection  after  the 
award  was  declared  in  writing.  This  is  the  substance  of  the  evi- 
dence  on  that  point.  On  this  evidence  the  question  was  clearly 
and  distinctly  put  to  the  jury  whether  the  parties  agreed  that  a 
majority  should  make  an  award,  and  they  have  found  that  they  did 
not.  Although  we  should  have  been  entirely  satisfied  and  perhaps 
better  satisfied  with  the  verdict,  had  they  found  the  other  way,  yet 
we  can  not  say  that  the  verdict  is  so  palpably  against  the  evidence 
as  to  induce  the  belief  that  the  jury  misunderstood  the  evidence, 
or  acted  from  prejudice  or  partiality,  which  should  be  the  case  be- 
fore the  court  would  be  authorized  to  set  aside  the  verdict.  When 
the  arbitrators  went  into  the  presence  of  the  parties  and  informed 
them  of  the  state  of  their  deliberations,  they  made  to  them  three 
propositions:  either  that  they  should  withdraw  their  bonds  and  let 
that  arbitration  fall  through  altogether,  or  select  other  arbitrators, 
or  allow  a  majority  to  decide.  To  this  no  reply  was  made  by  either 
of  the  parties.  It  is  said  that  by  their  silence  they  acquiesced  in 
the  proposition  of  the  arbitrators;  but  if  that  be  admitted,  it  may 
be  difficult  to  determine  to  which  of  the  three  several  propositions 
they  assented  by  their  silence,  unless  they  may  be  supposed  to  have 
adopted  the  suggestion  of  the  bystander,  that  they  could  not  do 
better  than  for  a  majority  to  decide.  Their  silence,  when  this  re- 
mark was  made,  and  immediately  after  the  award  of  the  majority 
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was  published,  we  do  not  doubt  would  have  been  sufficient  to  have 
authorized  the  jury  to  have  found  that  way;  but  it,  as  clearly,  did 
not  constrain  them  so  to  find.  Their  conduct  was  capable  of  an- 
other interpretation.  They  may  have  been,  and  perhaps  were, 
taken  by  surprise,  and  were  not  prepared  to  answer  definitely  at 
the  moment  without  reflection  or  consultation  with  their 
[*  622]  friends,  each  might  have  been  waiting  to  see  what  im- 
pression the  proposition  had  on  the  mind  of  the  other,  and 
both  remained  in  a  state  of  suspense.  When  a  question  is  fairly 
and  intelligibly  submitted  to  a  jury,  their  determination  ought  not 
be  set  aside  Avithout  the  most  substantial  reasons.  If  a  vei'dict  is 
to  be  overthrown  because  it  does  not  entirely  correspond  with  the 
judgment  of  the  court,  we  had  better  abolish  the  trial  by  jury 
altogether,  or  at  least  require  the  judge  to  tell  the  jury  precisely 
and  distinctly  what  his  opinion  of  the  case  is,  and  require  them  to 
find  accordingly,  and  thus  save  the  expense  of  a  second  trial.  The 
theory  of  the  trial  by  jury  is,  that  they  are  better  capable  of  judg- 
incT  of  facts  than  the  court,  and  to  secure  to  suitors  the  benefits  of 
this  blessing,  we  must  give  them  the  advantage  of  their  superior 
judgment.  On  the  other  questions  of  fact  in  the  case,  there  can 
be  no  serious  controversy.     The  judgment  is  affirmed  with  costs. 

Jxtdgrtient  affirmed. 


Sakah  Bonham  et  al.  v.  Abraham  Badgley  et  al. 
Appeal  from  St.  Clair. 

1.  Keal  property — disseizin  not  favored.  Disseizins  are  not  favored  in  law, 
and  are  not  to  be  raised  by  construction.  The  lesal  owner  may  sometimes  treat 
the  entry  of  a  trespasser  as  a  disseizin,  or  as  lawful,  according  to  his  election, 
and  so  proceed  as  will  be  most  advantageous  to  himself.  But  this  election  does 
not  belong  to  the  trespasser. 

2.  Marri.^ge — loith  niece.  Under  the  statute,  as  it  existed  in  1819,  males  of 
the  ag6  of  seventeen,  and  females  of  the  age  of  fourteen  could  be  joined  in 
marriage,  if  "not  prohibited  by  the  laws  of  God."  A.  married  the  daughter  of 
his  sister:  Held,  that  this  marriage  was  within  the  Levitical  degrees,  though 
not  on  that  account  absolutely  void,  but  only  voidable.  As  to  all  civil  purposes, 
until  sentence  of  separation,  which  must  be  made  in  the  lifetime  of  the  parties, 
marriages  of  this  kind  are  esteemed  valid.  Courts  will  not  annul  the  marriage 
after  the  death  of  either  party,  by  which  the  issue  would  be  rendered  illegiti- 
mate, (ffl) 

Bill  in  chancery  for  relief,  etc.,  in  the  St.  Clair  circuit  court, 
filed  by  the  appellees  against  the  ap])ellants,  and  heard  before  the 
Hon.  Gustavus  P.  Koerner,  at  the  November  special  term,  1845, 
on  demurrer  to  the  bill.  The  demurrer  was  overruled,  and  a  de- 
cree j^ro  confesso  entered. 

(a)  See  R.  S.  1874,  Marriages,  eh.      ran's  Stats.  (1885)  p.  966. 
89,  §  1 :  S.  and  C's  Stats,  p.  1593  ;  Cotb- 
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L.  Tkumbdll,  for  tlie  appellants,  made  the  following  ob-  [*  623J 
jections  in  support  of  the  demurrer,  and  for  a  reversal  of  the 
deca'ee.     1.     The  bill  does  not  show  that  Joseph  Bonham,  from 
whom  complainants  claim,  died  seized  of  the  land;  non  constat^ 
but  he  may  have  conveyed  away  the  land  before  his  death. 

2.  By  the  law  of  descents  in  force  at  Joseph's  death,  his  moth- 
er, Sophia,  was  his  only  heir,  and  there  is  no  allegation  \k\^t  she 
was  seized  of  the  land  at  her  death  in  1834,  nor  indeed  at  any 
time;  nor  who  were  her  heirs;  the  bill  being  framed  upon  the  pre- 
sumption that,  at  Joseph's  death,  his  estate  descended  to  his  broth- 
ers and  sisters,  which  was  not  then  the  law\  Laws  of  1819,  220; 
Hay's  Adm'r  v.  Thomas,  Breese,  136. 

3.  The  bill  does  not  show  how  complainants  are  entitled  to  the 
interests  which  they  claim,  no  title  being  shown  or  alleged  in  the 
ancestor  through  whom  they  claim,  at  the  time  of  his  death. 

4.  The  bill  is  multifarious,  uncertain  and  contradictory,  and 
if  sustained  will  deprive  the  said  Sarah  of  her  dower  interest  in 
said  land,  to  which  she  is  by  law  entitled.  Male  persons  of  the 
age  of  seventeen  years,  and  females  of  the  age  of  fourteen  years  and 
upwards,  and  not  prohibited  by  the  laws  of  God,  may  be  joined  in 
marriage.     Laws  of  1819,  26. 

The  only  marriages  forbidden  by  the  laws  of  God,  ai'e, 

1.  A  second  marriage  when  there  has  been  a  prior  marriage  to 
another  person,  who  is  then  alive; 

2.  When  there  has  been  a  prior  contract;  and 

3.  When  there  is  imbecility.     Eeeve's  Dom.  Eel.  202. 

And  when  a  marriage  is  invalid  by  reason  of  any  of  the  causes 
mentioned,  they  are  considered  as  husband  and  wife  until  divorced, 
except  in  the  case  of  a  second  marriage.  lb.  If  the  husband  or 
wife  die  before  sentence  of  divorce,  the  marriage  can  not  be  im- 
peached,    lb.  204;  1  Bl.  Com.  434. 

5.  Lapse  of  time  is  a  bar  to  the  relief  sought;  and  when  the 
facts  showing  this  appear  upon  the  face  of  the  bill,  a  demurrer  is 
proper.     Story's  Eq.  PI.  378,  389,  580. 

6.  The  heir  of  Joseph  Bonham  never  having  entered  up- 
on or  had  possession  of  the  land,  those  claiming  under  said  [^  624J 
heir  can  not,  after  a  lapse  of  more  than  twenty  years,  main- 
tain a  partition  suit  as  against  a  stranger  who  entered  upon  the 
land  immediately  upon  Joseph's  death,  and  has  had  the  exclusive 
possession  ever  since. 

An  uninterrupted  possession  for  twenty  years  is  conclusive  of 
the  right,  upon  a  trial  in  ejectment.  4  Phillip's  Ev.  265.  As  to 
the  manner  of  proving  possession,  see  ib.  note  5. 

Possession,  with  pernancy  of  protits,  is  evidence  in  respect  of 
land,  of  a  seizin  in  fee.     2  Phillip's  Ev.  354;  3  Cruise's  Dig.  496. 
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The  entry  of  Susannah  Beer,  a  stranger  who  had  no  right,  iin- 
mediatelj  on  the  death  of  Joseph  Bonham,  was  an  abatement. 
3  Black.  Com.  168;  and  her  death  in  1843,  while  in  possession, 
tolled  the  right  of  entry  of  the  lawful  heirs  of  Joseph  Bonham. 
lb.  176;  3  Cruise's  Dig.  356. 

7.  The  possession  of  the  said  Susannah  being  in  its  commence- 
ment hostile,  and  the  statute  once  having  began  to  run,  will  con- 
tinue. The  whole  possession  must  be  taken  together.  3  Cond.  R! 
472. 

A  bill  for  partition  does  not  lie,  when  the  defendant  is  in  posses- 
sion claiming  adversely.  1  Barb.  &  Har.  Dig.  461;  Wilkin  v, 
Wilkin,  1  Johns.  Ch.  R.  112;  Cox  v.  Smith,  4  Johns.  Ch.  K  271; 
Clapp  V.  Bromagham,  9  Cowen,  573,  A  naked  possession  is  pro- 
tected by  statute,  etc.  Jackson  v.  Woodruff,  1  Cowen,  285;  Laws 
of  1823,  183;  Gale's  Stat.  454. 

W.  II.  Undekwood,  and  J.  Gillespie,  for  the  appellees:  1. 
Courts  of  equity  have  concurrent  jurisdiction  in  awarding  parti- 
tion with  courts  of  law,  and  will  grant  relief  where  parties  Jiold  by 
legal  or  equitable  titles,  and  where  adequate  relief  is  not  afforded 
by  a  court  of  law.  1  Story's  Eq.  Jur.  608,  §  §  655,  8;  Jackson 
V.  Edwards,  7  Paige,  404;  Overton's  Heirs  v.  Woolfolk,  6  Dana 
374-5. 

2.  A  court  of  equity  in  general,  requires  less  certainty  in  plead- 
ing than  a  court  of  law.     Cooper's  Eq,  PI.  181. 

3.  On  Joseph  Bonham's  death  in  1823,  his  land  was  inher- 

ited by  his  mother,  Sophia  Bonham.  Laws  of  1819,  230; 
P  625]  Hay's  Adm'rs  v.  Thomas,  Breese,  136.  The  reputed  mar- 
riage between  Joseph  Bonham  and  Sarah,  his  niece,  was 
void  ah  initio.  2  Kent's  Com.  82-3-4,  and  note.  Laws  of  1819, 
26.  But  admitting  it  was  not  void  without  a  divorce,  the  child  of 
Sarah  did  not  become,  by  said  subsequent  marriage,  legitimate  or 
capable  of  inheriting  from  its  reputed  father  or  mother.  2  Kent's 
Com.  211-12;  173-5.  Our  statutes  on  this  point  were  passed  in 
1827  and  1829.  Gale's  Stat.  333,  §  76;  lb.  97,  §  46,  and  will  not 
operate  retrospectively;  Stevenson's  Heirs  v.  Sullivan,  4  Peters' 
Cond,  R.  636-9;  Garrett  v.  Wiggins,  1  Scam.  335;  for  the  mani- 
fest reason  that  such  construction  would  divest  vested  rights.  On 
the  death  of  Sophia,  in  1834,  the  land  descended  to  her  children 
and  their  descendants.     Gale's  Stat.  696,  §  43. 

4.  The  statute  of  limitations  must  be  pleaded  or  relied  upon  in 
the  answer,     2  Barb.  &  Har.  Dig.  217;  2  Scam.  220,  520. 

5.  Our  present  statute  was  passed  Feb.  20,  1827;  Gale's  Stat. 
455;  and  had  not  run  twenty  years  at  the  time  of  the  commence- 
ment of  this  suit,  and  can  not  apply  to  this  case;  Breese  Ap.  30; 
unless  the  statute  of  1823,   183-4  commenced  running.     Gale's 
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Stat.  455.  The  statute  of  1823  only  includes  cases  where  the  per- 
son in  possession  "  claims  under  color  of  title  and  adversely."  The 
possession  of  Sarah  will  not  be  presumed  hostile  to  the  real  own- 
ers of  said  land.     Humbert  v.  Trinity  Church,  24  Wend.  589. 

To  constitute  an  adverse  possession,  it  must  be  under  color  and 
claim  of  right.  Adams  on  Eject,  46-7  u.  p.  451-2-4  notes;  8 
Pick.  377;  Clapp  v.  Bromagham,  9  Cowen,  552. 

6.  The  occupation  of  the  land  by  Susannah  Beer,  from  the 
death  of  Joseph  Bonham,  was  not  a  "wrongful  entry  by  a  stranger 
after  his  death,"  and,  therefore,  she  can  not  be  an  abator,  nor  can 
she  be  a  disseizor,  whereby  the  right  of  entry  could  be  tolled  on 
the  occupation  of  her  heirs  after  her  death.  3  Black.  Com.  173-6; 
Doe  V.  Hull,  16  Eng.  Com.  Law.  E,.  70-1;  2  Bouvier's  Law  Die. 
title  "Seizin,"  387. 

7.  The  owners  of  land    are   deemed   in   constructive  posses- 
sion   or  seizin,    unless    there    is    an    adverse   possession. 
Liscomb  V.  Eoot,  8  Pick.  377;  Brownell  v.  Brownell,  19  [*  626] 
Wend.  369;  Wilcox  v.  Kinzie,  3  Scam.  224. 

8.  A  court  of  chancery  will  not  send  a  complainant  in  parti- 
tion to  a  court  of  law,  unless  the  title  is  suspicious,  even  though  it 
be  denied.     6  Dana,  374. 

9.  On  a  bill  for  partition  the  court  may,  on  being  satisfied  that 
tlie  same  can  not  be  made  without  manifest  prejudice  to  the  par- 
ties, order  a  sale  by  a  commissioner.  Fon.  Eq.  36,  n.;  4  Paige, 
353;  Davis  v.  Davis,  2  Iredell's  Eq.  R.  608;  Hardin,  582;  Thomp- 
son V.  Hardman,  6  Johns.  Ch.  R.  435 ;  Jackson  v.  Edwards.  7  Paige, 
404.     Sale  may  be  for  cash.     Gale's  Stat.  144,  §  21. 

ScATES,  J.  The  defendants  filed  a  bill  for  a  partition  or  sale  of 
real  estate,  against  the  plaintiff  and  others.  The  plaintiff's  de- 
murrer to  the  bill  was  overruled;  and  that  judgment  is  assigned 
for  error,  as  is  also  the  decree  for  a  sale  of  the  premises. 

The  bill  traces  title  from  the  U.  S.  to  one  Joseph  Bonham,  who 
entered  into  possession,  fenced  and  cultivated  the  premises.  The 
bill  then  proceeds  to  state,  "  that  the  said  Joseph  Bonham  is  re- 
puted to  have  married  Sarah  Beer,  one  of  the  defendants  hereinaf- 
ter nramed,  the  daughter  of  the  sister  of  him,  the  said  Joseph 
Bonham,  in  March,  A.  D.  1823;  that  the  said  marriage,  if  any,  by 
i-eason  of  the  consanguinity,  was  illegal  and  void;  that  the  said 
Sarah,  at  the  time  of  said  reputed  marriage  had  a  child  about  eight 
months  old;  that  said  Joseph  Bonham,  about  one  month  after  said 
marriage,  died,  etc.,  that  he  had  no  children  by  the  said  marriage, 
?.nd  left  no  legitimate  children,  who  could  inherit  his  estate;"  that 
at  the  time  of  his  death,  he  left  no  father,  but  a  mother,  who  died 
oome  time  in  the  year  1834,  leaving  no  husband  or  children  and 
32.    GiLM.  Vol.  2.  497 


627-628  BoNHAM  et  al.  v.  Badgley  et  al.  [Dee,  T. 


Opinion  of  the  Court. 


grandchildren,  except  the  persons  hereinafter  mentioned,  as  the 
brothers  and  sisters,  children  of  brothers  and  sisters  of  said  Joseph, 
etc.  After  setting  forth  the  parties,  plaintifis  and  defendants,  and 
the  interest  of  each,  the  bill  proceeds  to  state:  "That 
[*  627]  Susannah  Beer,  sister  of  said  Joseph,  and  mother  of  Sarah, 
the  plaintiff  here,  had  the  entire  use  of  the  said  tract  of 
land,  after  the  death  of  the  said  Joseph  Bonham,  until  she  died  in 
1843,  and  lived  upon  the  same,  and  cultivated  most  of  the  same 
and  received  all  the  avails  thereof,  with  all  of  her  said  children, 
who  resided  with  her;  and  the  said  Sarah,  her  daughter,  has  occu- 
pied and  received  all  the  avails  of  the  same  ever  since.  And  that 
the  use  of  the  premises,  during  the  last  twenty-two  years,  has  been 
worth  at  least  thirty  dollars  a  year." 

If  Joseph  died  wnthont  children,  or  descendants  of  a  child,  by 
the  law  then  in  force,  the  estate  went  by  descent  to  the  next  of 
kin,  and  leaving  only  a  mother  surviving,  she  would  take  the  whole 
estate.  Laws  of  1819,  230,  §  21.  Such  was  the  fact  by  the  bill, 
and  the  parties,  therefore,  must  derive  title  by  descent  from  Sophia 
Bonham,  the  mother  of  Joseph.  It  is,  therefore,  contended  that 
she  was  never  in  the  seizin,  but  was  disseized  by  Susannah  Beer, 
who  remained  in  possession  until  her  death,  when  the  premises 
descended  to  her  daughter,  Sarah,  the  plaintili"  in  error.  By  which 
disseizin  and  descent  it  is  contended  the  right  of  entry  of  Sophia 
Bonham's  heirs  is  tolled,  and  they  are  put  to  their  action  to  recover 
the  possession,  if  not  barred.  If  the  premises  were  true,  the  cor- 
ollary would  follow.  But  disseizins  are  not  favored  in  law,  and  are 
not  to  be  raised  by  construction.  We  do  not  regard  the  facts 
stated  in  the  bill  as  showing  a  case  of  disseizin.  The  legal  owner 
may  sometimes  treat  the  entry  of  a  trespasser  as  a  disseizin,  or  as 
lawful,  at  his  election,  and  so  proceed  as  will  be  most  advantag- 
eous to  himself.  But  this  election  does  not  belong  to  the  tres- 
passer. The  view  we  take  of  this  case,  however,  renders  it  unnec- 
essary to  decide  further  upon  this  point. 

We  regard  the  allcijations  of  the  bill  as  setting  forth  a  marriage 
in  fact  betweon  Joseph  and  Sarah,  the  plaintiff.  The  law  of  1819, 
26,  §  1,  provides  that  males  of  the  age  of  seventeen,  and  females 
of  the  age  of  fourteen,  may  be  joined  in  marriage,  if  "  not  prohib- 
ited by  the  laws  of  God."  Whether  tlie  "  laws  of  God"  mean  the 
Levitical  degrees,  in  this  respect,  I  will  not  undertake  to 
[*  628]  determine.  But  this  marriage  was  certainly  within  the 
Levitical  degrees;  yet  it  is  not,  therefore,  void,  but  only 
voidable.  1  Black.  Com.  434;  2  Kent's  Com.  94,  95;  4  Bac.  Abr. 
554. 

They  are  esteemed  valid  for  all  civil  purposes,  until  sentence  of 
sejiaration,  and  which  must  be  made  in  the  lifetime  of  the  parties, 
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for  the  courts  will  not  annul  the  marriage  after  the  death  of  either 
party,  by  which  the  issue  would  be  bastardized.  See  same  author- 
ities, and  also  Com.  Dig.  216  to  219,  0.  1  to  C.  7,  inclusive. 

The  marriage  not  being  annulled  by  sentence  of  separation  dur- 
ing the  lifetime  of  the  husband,  it  is  made  good  for  all  civil  pur- 
poses, and  the  wife  is  entitled  to  dower.  1  Black.  Com.  434,  note 
3,  citing  i:ilwit  v.  Onrr,  2  Phil.  Ecc.  C.  16;  1  Moore,  225-8; 
Cro.  Car.  352;  1  Ropet  332-3. 

The  statute  has  saved  the  right  of  dower  on  lands  descending. 
Laws  of  1819,  230,  §  21.  And  has  also  provided  a  remedy  for  its 
assignment,  if  not  done  within  a  month  after  demand  made.  lb. 
12,  §  1.  But  she  has  been  allowed  to  remain  in  possession,  living 
with  her  mother,  as  shown  by  the  bill,  upon  the  premises,  and 
whom,  we  should  regard  as  being  seized  instead  of  the  mother 
being  possessed.  Thus  having  the  possession  of  the  whole  estate, 
she  might  well  neo-lect  to  demand  an  assignment.  This  bill  seeks 
a  sale  of  the  whole  premises  without  an  assignment,  and  so  it  is 
decreed.  We  are,  therefore,  of  opinion  that  the  decree  is  erron- 
eous, and  must  be  reversed  with  costs,  and  the  cause  remanded  for 
such  further  proceedings,  as  to  law  and  equity  may  appertain. 

Decree  reversed. 


Lyman  E,.  Lyon  et  al.  v.  "William  C.  Boilvin. 

Error  to  La  Salle.  [*  629] 

1.  "Record  at  ciEcriT — ametulmcnt.  Where  a  record  of  a  circuit  court  was 
amended  so  as  to  show  that  a  party  appeared  by  attorney,  instead  of  the  recital 
of  service  of  process,  it  was  held  that  it  was  evidently  a  clerical  mistake,  and 
that  the  court  had  the  power  and  right  to  order  the  amendment  so  as  to  make 
the  record  conform  to  the  files  of  the  court,  (a) 

2.  Same — unauthorized  appearanc-e.  Where  a  judgment  was  obtained  against 
a  party  represented  by  one  not  authorized  to  appear,  it  was  held  that  the  court 
had  the  power  to  vacate  the  judgment  on  motion,  without  compelling  the  party 
to  resort  to  chancery  for  relief,  or  to  a  suit  against  the  attorney;  that  the  judg- 
ment could  be  wholly,  or  in  part,  set  aside,  and  upon  terms,  (b) 

Cases  Citing  Text.  to  correcting  errors  of  its  officers,  and 

(a)  For  power  of  court  to  amend  such  errors  may  be  corrected   at  any 

record  of  case  after  term  at  which  final  time,  upon  notice  to  parties  in  interest 

judgment  was  rendered,  see  R.  S.  1874,  and  saving  all  intervening  rights,  so  as 

Amendments,  ch.  7 ;  S.  and  C.'s  Stats.  to  make  record  conform  to  fact.    Dun- 

p.  265;   Cothran's    Stats.   (1885)  p.  96.  ham  «.  South  Park  Com'rs.  87  111.  185, 

Amendment  of   record  of  judgment  188. 

should  not  be  made  years  after  its  ren-  (6)  Rule  changed ;  after  expiration 

dition  from  mere  recollection  of  wit-  of  judgment  term,  court  can  not  alter 

nesses.     Coughran  v.  Gutchens,  18  111.  judgment  except  in  mere  matter  of 

390,391.    After  judgment  term,  power  form;  to  set  aside  judgment,  applica- 

of  court  to  amend  record  is  confined  tion  should   be  made  to  chancery  or 
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3.  Attorney — evidence  as  to  admission.  It  can  not  be  shown  by  the  roll  of 
attorneys  that  a  person  is  not  an  attorney  at  law,  unless  the  roll  is  incorporated 
into  the  record  by  a  bill  of  exceptions. 

4.  Continuance — dedimus  to  foreign  land.  In  an  action  of  assumpsit  upon 
a  bill  of  exchange,  the  general  issue  was  pleaded,  with  a  notice  of  special  mat- 
ter of  defence,  to  wit:  that  the  bill  was  an  accommodation  bill,  drawn  on  and 
accepted  by  the  defendants,  merely  for  the  purpose  of  enabling  the  drawer  to 
get  the  same  discounted  to  pay  the  defendants  a  debt  he  owed  them;  that  the 
drawer  was  to  meet  the  bill  at  maturity,  but  that  he  perverted  it  to  a  different 
use;  and  that  the  plaintiff  did  not  receive  the  same  for  value  in  the  ordinary 
course  of  business,  but  merely  for  collection  on  the  drawer's  account.  At  the 
November  term,  1844,  the  defendants  made  affidavit  that  they  expected  to  prove 
these  facts  by  Daniel  F.  Webster,  the  drawee  of  the  bill,  who  resided  in  Wash- 
ington city,  but  who  had  sailed  to  China,  as  secretary  of  legation  to  the  Ameri- 
can embassy.  Leave  had  previously  been  given  to  the  defendants  to  plead  by 
the  first  of  March.  A  further  affidavit  was  made  by  their  attorney,  stating  that 
a  dedimus  had  been  sued  out  on  the  4th  day  of  March,  1844,  and  forwarded  to 
the  American  minister  to  take  said  Webster's  deposition ;  but  that  it  had  not 
been  returned  for  want  of  time,  and  that  his  evidence  was  material;  and 
moved  for  a  continuance,  but  the  motion  was  refused  by  the  court,  who  pro- 
ceeded with  the  case  to  trial  and  judgment.  Held,  that  the  evidence  was  mate- 
rial, that  due  diligence  had  been  used,  and  that  Webster  was  a  competent  wit- 
ness to  prove  the  facts  stated  in  the  affidavit,  (c) 

Assumpsit  in  the  La  Salle  circuit  court,  brought  by  the  defend- 
ant in  error  against  the  plaintiffs  in  error.  The  cause  was  linally 
heard  at  the  November  term,  1844,  before  the  Hon.  John  D.  Ca- 
ton,  without  the  intervention  of  a  jury,  when  a  judgment  for  the 
plaintiff  was  rendered,  and  entered  of  record  as  follows: 

"  The  court,  after  hearing  the  evidence  in  the  cause,  and 
[*  630]  being  fully  advised  of  the  premises,  it  is  ordered  and  ad- 
judged, that  the  judgment  of  the  circuit  court  of  La  Salle 
county,  rendered  at  the  May  term,  A.  D.  1842,  to  wit,  May  10th, 
1842,  for  the  sum  of  $2413.33  be  in  all  things  affirmed,  now  as  of 
said  10th  day  of  May,  A.  D.  1842;  it  is  therefore  considered  and 
adjudged  by  the  court,  that  the  said  plaintiff  have,  and  recover  of 

writ  of  error  should  be  prosecuted.  were  formerly  corrected  by  writ  of 

Cook  V.Wood,  24   111.  295;   Smith  v.  error  coram  nobis  to  be  corrected   on 

Wilson,  26  111.  186.     One  exception  to  motion  within   five  years  after  final 

rule    announced    in    Cook  v.   Wood,  judgment.       Chancery     may    relieve 

supra,  exists  in  cases  of  judgment  by  against  judgment  at  law  obtained  by 

confession.     Law   courts  have   equit-  fraud.     Truett  v.  Wainwright,  4  Gilm. 

able  jurisdiction  over  such  judgments;  418,420.    Judgment  sought  to  be  va- 

judgment    by  confession    charged    to  cated  held  properly  entered,  but  rule 

have  been  entered  in  fraud  of  defendant  stated  in  bead  note  recognized  argti- 

should  on  his  motion,  althougli  judg-  e7ido.    Truett  v.  Wainwright,  4  Gilm. 

ment  term  has  passed,  be  stayed   and  411,  415. 

ordered  to  stand  as  security  to  pla;intiff  (c)  In  suit  on  bill  of  exchange  by 
until  trial  on  merits  can  be  had.  Lake  pavee,  maker  is  competent  to  prove 
■p.  Cook,  15  111.  353,  356;  Norton  «.  Al-  usury.  McAllister  v.  Smith,  17  111. 
len,  69  111.  306.  Other  exceptions  to  328,  337.  For  statute  controlling  con- 
rule  announced  in  Cook  v.  Wood  supra  tinuance  for  evidence,  see  R.  S.  1874, 
appear  to  be  allowed  by  R.  S.  1874,  Practice,  ch.  110,  §  42;  S.  and  C.'s 
Practice,  ch.  110,  §  66,  [8.  and  C.'s  Stats,  p.  1809;  Cothran's  Stats.  (1885)  p. 


Stats,  p.  1831 ;    Cothran's  Stats.  (1885)      1101. 
p.  1107]   which  allows  such  errors  as 
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said  defendants  the  said  sum  of  $2413.33,  for  his  damages,  as  as- 
sessed of  the  10th  day  of  May,  1843;  together  with  the  costs  and 
cliarges  in  this  suit  in  this  behalf  expended,  and  that  he  have  exe- 
cution thereon." 

J.  BuTTEEFiELD,  for  the  plaintiffs  in  error:  I.  J^o  process  was 
served  upon  the  defendants  below,  and  the  only  authority  for  the 
rendition  of  the  judgment  against  them  at  the  May  term,  1842, 
was  an  appearance  by  Champlin,  as  attorney  for  the  defendants  in 
this  suit,  and  by  Spring  and  Goodrich  as  attorneys  for  the  defend- 
ants at  the  suit  of  JN.  Boilvin,  On  the  motion  made  by  the  de- 
fendants to  set  aside  this  judgment  at  the  November  term,  1843, 
it  fully  appeared  by  the  affidavits  of  each  of  the  said  attorneys 
that  they  were  never  authorized  by  either  of  the  defendants  to 
enter  an  appearance  in  this  cause;  they  acted  solely  on  informa- 
tion given  them  by  the  plaintiff's  attorney.  The  exceptions  taken 
to  the  decision  of  that  motion  bring  up  with  the  record  those  affi- 
davits, and  the  defendants  below  now  assign  for  error  that  the 
attorneys  who  entered  an  appearance  for  them  had  no  authority  to 
do  so. 

There  are  conflicting  decisions  in  the  several  States,  in  relation 
to  the  validity  of  a  judgment  entered  on  the  appearance  or  confes- 
sion of  an  attorney,  without  authority.  In  Kew  York,  the  court 
refuses  to  set  aside  such  a  judgment,  but  lets  it  stand  as  security 
for  the  amount  the  plaintiff  may  recover  on  trial,  and  the  defend- 
ant is  let  in  to  plead  and  defend  the  action.  Denton  v.  Noyes,  6 
Johns^  301;  Grazebrook  v.  McCreedie,  9  "Wend.  437.  But  in  this 
State  and  in  Ohio,  the  courts  have  established  the  more  reasonable 
rule  that  a  defendant  shall  not  suffer  or  be  affected  by  the  acts  of 
an  unauthorized  attorney,  and  in  such  cases  will  reverse  or 
set  aside  the  judgment.  Bank  v.  Sloo,  1  Scam.  428;  P  631] 
Critchfield  v.  Porter,  1  Ohio  Cond.  K  656. 

The  circuit  court  erred  in  not  following  the  decision  of  this 
court,  and  also  in  permitting  the  amendment  to  the  record  of  the 
entry  of  the  judgment,  "  that  the  defendant's  appearance  herein 
had  been  entered  at  a  former  term  of  this  court;"  when  it  was 
fully  proved  to  the  court  that  the  appearance  was  entered  without 
authority.  The  circuit  court  decided  that  the  said  judgment,  thus 
rendered,  should  stand,  and  the  defendants  be  let  in  to  plead  and 
defend. 

The  defendant's  pleading  to  the  action  did  not  release  the  errors 
of  the  previous  judgment.  As  that  judgment  was  not  opened,  no 
subsequent  pleading  to  the  action  would  affect  it. 

II,  There  was  no  laches  on  the  part  of  the  defendants  in  the 
sueing  out  of  the  commission  to  take  the  deposition  of  Webster. 
The  defendants  had  until  the  first  of  March,  1844,  to  plead;  they 
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did  plead  in  time  and  sued  out  their  commission  within  five  days 
after  the  time  given  them  to  plead;  although  in  this  State  a  party 
has  a  right  to  sue  out  a  commission  before  the  cause  is  at  issue, 
yet  he  can  not  be  deemed  guilty  of  laches  in  omitting  so  to  do. 
Until  issue  is  made  up  a  party  can  not  know  what  facts  are  to  be 
tried,  or  w'hat  evidence  will  be  required.  According  to  the  En- 
glish and  New  York  practice,  a  commission  will  not  be  alloM'ed  un- 
til the  cause  is  at  issue.  Allen  v.  Hendree,  6  Cowen,  400;  Gra- 
ham's Pr.  592,  594.  And  the  court  will  stay  the  trial  of  a  cause 
until  the  return  of  a  commission,  although  not  issued  until  four 
special  terms  after  issue  joined.     Beall  v.  Dey,  7  Wend.  513. 

III.  Webster  was  a  competent  and  material  witness  for  the  de- 
fendants. 

There  is  a  great  conflict  of  decision  in  the  several  States  on  the 
question  of  the  competency  of  a  witness  in  an  action  on  a  bill  or 
note,  to  which  the  witness  is  a  party.  The  cases  are  all  collected  in 
1  Greenleaf's  Evidence,  430-1.  The  question  does  not  appear  to 
have  been  decided  by  this  court. 

The  rule  of  exclusion  in  such  cases  was  first  applied  in  the  case 

of  Walton  V.  Shelley,  1  Term  E..  296.     In  that  case  the  court  held 

that  the  indorser  of  a  promissory  note,  upon  general  grounds  of 

public  policy,  was  not  a  competent  witness  to  prove  it 

[*  632]  void  in  its  inception,  but  that  case  was  overruled  by  the 

case  of  Jordain  v.  Lashbrook,  7  Term.  R.  599. 

The  rule  that  an  indorser  of  a  negotiable  security,  negotiated 
before  it  was  due,  is  not  admissible  as  a  witness  to  prove  it  origi- 
nally void,  has  been  sustained  by  the  Supreme  court  of  the  United 
States;  but  on  a  question  of  local  or  commercial  law,  the  decisions 
of  the  Supreme  court  of  the  United  States  are  not  binding  upon  the 
State  courts.     Stalker  v.  McDonald,  6  Hill's  (N.  Y.)  R^  95. 

In  New  York  the  party  to  a  negotiable  paper  is  admissible  as  a 
witness.  In  Massachusetts  the  rule  is  otherwise.  This  case  does 
not  necessarily  involve  a  decision  of  that  question,  as  the  testimony 
of  Webster  was  not  wanted  for  the  pui'pose  of  proving  the  draft 
void  in  its  inception,  but  to  prove  that  the  draft  was  made,  accepted 
and  indorsed,  for  the  accommodation  of  the  drawer.  And  secondly, 
that  it  was  afterwards  placed  by  the  drawer  in  the  hands  of  the 
plaintifi"  to  collect  for,  and  on  account  of  the  drawer. 

It  is  suflicient  that  Webster  was  certainly  a  competent  witness 
to  prove  facts  that  took  place  after  he  indorsed  the  draft.  3  Mass. 
27;  7  do.  470;  1  Mete.  416.  Again,  the  court  will  not  try  or  de- 
cide upon  the  competency  of  a  witness  on  an  application  to  con- 
tinue a  cause.  1  Duer's  Pr.  464;  11  Johns.  200;  Graham's  Pr. 
594;  McKenzie  v.  Hudson,  16  Eng.  Com.  Law  E..  26;  Ogden  v. 
Payne,  5  Cowen,  16;  2  Tidd's  Pr.  772. 
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ly.  The  court  erred  in  refusing  to  continue  the  cause  at  the 
November  term,  1844,  The  affidavit  of  Howard,  which  was  read 
on  the  motion  to  continue,  proved  that  Webster  was  a  material 
witness;  and  the  affidavit  of  Peters,  showed  that  sufficient  time  had 
not  elapsed  for  the  execution  and  return  of  the  commission;  no 
counter  affidavits  were  made  on  the  part  of  the  plaintiff.  These 
affidavits  are  contained  in  the  record,  and  are  sufficiently  referred 
to  in  the  bill  of  exceptions. 

J.  B.  Thoimas  and  H.  O  Meeriman,  for  the  defendant 
in  error:     The  defendants  below,  by  their  subsequent  ap-  [*  633] 
pearance,  waived  all  preceding  errors. 

The  authority  of  Champlin  to  practice  can  not  be  questioned  in 
this  court.  That  was  a  matter  to  be  decided  by  the  circuit  court. 
His  appearance  in  the  cause  was  good.  If  the  party  has  been  in- 
jured, his  remedy  is  against  the  attorney.  1  Salk.  86,  88;  Jack- 
son V.  Stewart,  6  Johns.  34;  Gaillard  v.  Smart,  6  Cowen,  387; 
Meacham  v.  Dudley,  6  Wend.  514;  Grazebrook  v.  McCreedie,  9 
do.  437. 

It  seems  that  courts  have,  on  equitable  principles,  and  in  the 
exercise  of  discretionary  power,  opened  judgments  obtained  by  de- 
fault, negligence,  or  unauthorized  appearance  of  attorneys,  upon 
the  ground  that  the  attorneys  were  irresponsible,  but  it  is  a  matter 
of  discretion  which  can  not  be  assigned  for  error  when  that  dis- 
cretion  is  exercised,  and  the  statute  of  1837  has  not  embraced  cases 
of  this  kind.  Garner  v.  Aydollett,  1  Scam.  143;  Schlencker  v. 
Kisley,  4  do.  486. 

As  to  affidavits  for  a  continuance,  see  Gale's  Stat.  531.  By  the 
terms  of  this  statute,  the  court  was  justified  in  refusing  a  continu- 
ance. When  the  same  affidavit  has  been  previously  made  and  the 
cause  a  long  time  pending,  the  court  ought  to  overrule  the  motion. 
3  Littell,  450;  1  U.  S.  Dig.  571,  313. 

Webster  was  an  incompetent  witness.  A  party  to  a  negotiable 
instrument  shall  not  be  permitted  to  defeat  it  by  his  own  testimony, 
or  to  testify  that  it  was  inoperative  in  the  hands  of  a  ho7ia  fide 
holder,  or  that  an  instrument  put  in  circulation  by  his  own  act  is 
improperly  in  circulation.  Walton  -y.  Shelley,  1  T.  R.  396;  Bank 
/y.  Dunn,  6  Peters,  51,  57;  Same  v.  Jones,  8  do.  12;  Churchill  v. 
Suter,  4  Mass.  156;  Warren  v.  Merry,  3  do.  27;  Packard  v.  Rich- 
ardson, 17  do.  126;  Thayer  v.  Grossman,  1  Mete.  416;  Houghton 
V.  Page,  1  New  Hanip.  60;  1  Greenl.  Ev.  428-31. 

The  New  York  courts  have  held  a  different  doctrine,  but  prior 
to  the  decisions  by  the  Supreme  court  of  the  United  States. 

This  court  will  render  such  a  judgment  as  the  court  be-  [*  634] 
low  should  have  done.     2  Tidd's  Pr.  1238. 
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ScATES,  J,*  H.  L.  Kinney  drew  a  bill  upon  Lyon  &  Howard, 
who  accepted  the  same.  Webster,  the  payee,  indorsed  it  to  Boil- 
vin, who  sued  the  acceptors.  After  four  summonses  were  returned 
"  not  found,"  the  record  shows  that  the  defendants  came,  by 
Champlin  their  attorney,  and  entered  their  appearance,  and  on 
their  motion  the  cause  was  continued  until  the  May  term,  1842. 
At  that  terra,  after  reciting  that  "  it  appearing  to  the  court  that 
process  of  summons  had  been  served,"  the  defendants  were  called, 
a  default  entered,  and  judgment  for  debt  and  interest.  At  the 
Novemberterm,  1843,  the  defendants,  by  Butterfield  their  attorney, 
moved  to  set  aside  and  vacate  the  judgment.  On  cross  motion  of 
plaintiff  below,  the  court  ordered  that  the  entry  of  judgment  be 
amended  so  as  to  recite  that  defendants  entered  their  appearance 
by  their  attorney,  instead  of  the  recital  of  service  of  process. 

On  defendant's  motion,  it  was  ordered  that  they  have  until  the 
first  day  of  March  then  next  to  plead  issuably,  and  that  all  further 
proceedings  on  the  judgment  be  stayed,  and  which  should  stand  as 
security  for  the  plaintiff,  and  cost  to  abide  the  event. 

These  several  decisions  were  excepted  to,  and  are  assigned  for 
error. 

It  appears  from  the  affidavits  read  in  the  court  below,  that 
Champlin  was  not  the  attorney  of  defendants,  and  had  no  authority 
from  them  to  appear  in  the  case  for  them  in  any  manner. 

To  the  first  point;  the  court  unquestionably  had  the  power,  and 
did  right  in  correcting  clerical  mistakes,  as  it  was  doubtless  one, 
in  reciting  service  of  process,  against  the  officer's  return.  In 
amending,  it  was  proper  to  make  the  entry  recite  truly  what 
[*  635]  already  appeared  on  the  tiles,  to  wit,  an  appearance 
by  attorney,  and  so  make  it  good,  in  affirmance  of  the  judg- 
ment.    Rev.  Stat.  48,  ch.  5,  §  §  2,  3. 

As  to  the  second  point;  how  far  may  a  circuit  court  give  relief 
under  such  circumstances?  Shall  the  party  be  driven  into  chan- 
cery to  vacate  or  enjoin  the  judgment,  and  to  a  suit  at  law  against 
the  attorney,  simply  to  preserve  a  fiction  that  records  import  ab- 
solute verity,  and  can  not  be  contradicted?  The  first  is  too  dilatory 
and  expensive  to  comport  with  justice;  and  the  courts  in  Ohio 
have  refused  the  relief  there,  upon  the  ground,  that  the  party  had 
his  remedy  at  law  by  motion  to  the  court  rendering  judgment. 
Oritc/ijield  v.  Porter,  1  Ohio  Cond.  R.  656.  The  other  is  too  diffi- 
cult of  proof,  and  doubtful  of  satisfaction  in  cases  of  insolvency. 

But,  while  we  afford  a  summary  relief  by  asserting  a  power  in 
the  circuit  court  to  vacate  the  judgment,  we  should  not,  on  the  oth- 
er hand,  go  to  the  opposite  extreme,  and  deprive  an  innocent  of  all 

*  Purple,  J.,  having  been  of  counsel  in  this  cause,  took  no  part  in  its  decision. 
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the  fruits  of  his  diligence,  as  might  be  the  case  in  allowing  other 
junior  judgment  creditors  to  acquire  prior  liens,  if  the  judgment 
was  unconditionally  set  aside;  possibly  purchasers  under  it  might, 
also,  be  involved.  If  the  defendants  are  let  in  to  make  a  defence, 
and  can  show  a  meritorious  one,  in  bar  of  a  recovery,  the  former 
judgment  w^ll  go  for  naught.  But  when  they  come  to  ask  a  fa- 
vor, they  should  not  complain,  if  such  terms  accompany  it  as  will 
secure  the  plaintiif  in  statu  quo,  so  far  as  he  may  maintain  his 
claim.  We  are  of  opinion,  the  court  may  set  aside  the  judgment 
MhoUy,  or  partially,  and  upon  terms,  as  was  done  in  this  case;  and 
so,  according  to  circumstances,  securing  to  innocent  plaintiffs  their 
just  advantages,  and  stripping  the  faulty  of  all.  The  defendants 
will  have  every  opportunity  and  advantage  of  showing  their  merits, 
and  making  their  defence,  and  without  injuring  the  plaintiff;  only 
preserving  to  him  his  lien  and  precedence,  should  he  maintain  his 
demand.  The  defendants  ought  to  enter  their  appearance,  plead 
and  try  the  merits.  Such  was  the  decision  in  Denton  v.  JVoyes, 
6  Johns.  R.  295,  after  reviewing  the  authorities,  and  we  approve 
the  precedent.  This  court  has  decided  substantially  the  same  prin- 
ciple, that  relief  should  be  given,  in  the  case  of  Sloo  v, 
2 he  State  Bank,  1  Scam.  428.  From  the  review  of  au-  P  6361 
thorities  in  Denton  v.  Noyes,  it  appears  that  the  courts  in 
England  have  decided  both  ways,  according  to  the  particular  cir- 
cumstances. In  the  case  in  1  Salk.  88,  the  court  refused  to  set 
aside  the  judgment,  remarking,  that  if  the  attorney  be  not  respon- 
sible, or  suspicious,  they  would  set  it  aside.  See,  also,  1  Salk.  86; 
Cro.  Jac.  695;  1  Strange,  693;  2  Barnad.  232;  1  Binney,  214,  469- 
1  Keble,  89. 

See  contra,  2  Show.  126, 161;  Barnes,  239;  1  Term  E.  62;  Poth- 
ier,  title  "  Conde  laandat,^''  No.  130. 

The  objection  taken,  that  Ghamplin  was  not  an  attorney  at  law 
for  want  of  enrolment  in  the  Supreme  court,  can  not  avail  any 
thing,  because  it  does  not  appear  of  record  in  the  case,  that  such 
was  the  fact.  The  party  can  not  be  allowed  to  treat  the  roll  of  at- 
torneys in  this  court,  as  a  part  of  his  record,  without  incorporating 
it  by  his  bill  of  exceptions. 

The  last  error  that  we  deem  important  to  be  noticed,  is  the  re- 
fusal of  the  court  to  continue  the  cause  at  the  November  term, 
1844.  The  issues  were  non  assumjysit,  and  a  notice  of  special  mat- 
ter, the  same  as  set  forth  in  Howard's  affidavit,  and  upon  which 
the  cause  had  been  continued  at  the  spring  term.  It  stated  that 
the  bill  was  an  accommodation  bill,  drawn  on,  and  accepted  by  de- 
fendants, merely  for  the  purpose  of  enabling  Kinney  to  get  the 
same  discounted  at  the  United  States  bank  at  Philadelphia,  to  pay 
defendants  a  debt  he  owed  them,  and  that  Kinney  was  to  meet  the 
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bill  at  maturity.     But  that  he  perverted  the  bill  to  a  different  use 
than  that  for  which  it  had  been  drawn;  that  Boilvin  did  not  re- 
ceive the  same  for  value  in  the  ordinary  course  of  business,  but 
merely  for  collection  on  Kinney's  account.     He  expected  to  prove 
these  facts  by  Daniel  F.  Webster,  who  resided  in  Washington  City, 
but  who  had  sailed  for   China,   as  secretary  of  legation  to  Caleb 
Cushin*!-,  our  American  minister.     The  affidavit  of  defendant's  at- 
torney was  also  read,  stating  that  a  ded'mms  had  been  sued  out  on 
the  4th  day  of  March,  ISii,  and  forwarded  to  Mr.  Cushing  to  take 
Webster's  deposition,  but  that  it  had  not  been  returned  for  w^ant 
of  time,  and  that  this  is  material  evidence,  as  disclosed  in  said  How- 
ard's affidavit,  hied  at  last  term,  to  which  he  refers  for  that 
["  6371  purpose.     The  court    refused  the  motion   and    tried   the 
cause.     The  correctness  of  the  decision  depends  upon  dili- 
gence, materiality   and  competency.     The  materiality  is  unqnes-/ 
tionable,  as  he  proposes  to  prove  the  substance  of  the  notice.    The 
diligence,  I  think,  equally  so.     They  had  until  the  lirst  of  March 
to  plead.     Before  plea  and  issue  it  would  be  difficult  to  know  to 
what  facts  to  direct  the  interrogatories;  and  1  think  he  used  dili- 
gence in  suing  out  the  commission.     How  long  should  the  court 
continue  for  the  execution  and  return  of  a  commission  from  China? 
The  defendants  say  there  has  not  been  time.     We  must  take  this, 
or  act  upon  our  general  information,  derived  from  sources  accessi- 
ble to  all,  as  to  the  geographical  position  of,  couise  of  navigation 
to,  and  state  of  intercourse  with  China,  or  else  require  the  unpar- 
ddnable  prolixity  in  the  affidavit  to  set  it  all  forth.     I  know  not 
how  long  it  would  require,  neither  as   a  matter  of  law,  nor  fact. 
But  in  exercising  a  sound  supervisory  discretion,  and  acting  upon 
such  information  as  I  possess,  I  feel  warranted  in  saying  that  a 
year  is  not  unreasonable  time,  if  it  be  even  long  enough,  according 
to  the  present  course  of  navigation  and  intercouse  between  the  two 
countries.     The  court  is  of  opinion  there  was  diligence. 

The  question  of  Webster's  competency  is  one  of  greater  difficul- 
ty, though  not  without  authority  to  govern  it.  While  we  admit, 
and  approve  the  general  rule  as  laid  down  in  Walton  v.  Shelley,  1 
T.  K.  296;  1  Greenl.  Ev.  430,  §  385,  and  authorities  cited  in  note 
2,  and  sanctioned  in  9  Peters,  51,  57,  that  a  party  to  a  negotiable 
instrument  shall  not  be  received  as  a  witness  to  impeach  it,  yet 
Webster,  in  this  case,  would  fall  under  an  exception  to  it,  for  it 
would  not  preclude  him  from  testifying  to  facts  and  circumstances 
transpiring  after  the  making  the  instrument.  6  Ohio,  246.  Nor 
does  it  seem  to  me,  that  it  would  in  a  case  like  this  set  up  in  the 
notice  where  the  plaintiif  is  alleged  to  act  as  a  mere  collector  or 
ao-ent  for  the  drawer.  And  in  like  manner  where  the  assignee  took 
it,  with  notice  of  all  the  circumstances  and  purposes  for  which  it 
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was  drawn.  The  witness  is  not  called  to  prove  that  the  bill  was 
void,  or  illegal,  or  tainted  with  any  turpitude;  but  to  show  that 
it  was  designed  to  use  the  bill  and  its  proceeds  for  a  par- 
ticular purpose,  which  has  been  perverted.  To  allow  the  [*  638] 
contract  to  be  violated,  and  an  advantage  gained  by  the 
drawer,  by  a  mere  transfer  or  assignment  to  an  agent  to  collect  for 
his  own  use,  would  be  a  fraud  upon  the  acceptors.  The  indorser 
may  be  a  competent  witness  to  prove  how  it  was  to  be  used,  with- 
out impeaching  the  validity  of  the  bill;  it  is  only  attacking  the 
subsequent  misuse  of  it.  Under  these  peculiar  circumstances,  it 
has  been  held  that  the  court  would  not,  upon  a  motion  to  con- 
tinue, decide  a  question  of  competency,  or  admissibility  of  evi- 
dence. 1  Dowl.  &  liyl.  159;  5  Cowen,  16.  It  may  be  well 
enough,  as  a  general  rule,  and  it  might  be  frequently  danger- 
ous to  determine  questions  so  grave  and  important  upon  ex  paHe 
motions,  and  without  debate.  But  the  question  has  now  been, 
solemnly  argued  before  us,  and  considered,  and  so  far  as  facts  ap- 
pear upon  this  record,  we  are  of  opinion  that  Webster  is  admissible 
to  prove  the  facts  before  us.  We  are,  therefore,  of  opinion  that 
the  circuit  court  erred  in  refusino^  the  continuance,  Judorment  re- 
versed  with  costs,  and  cause  remanded  with  directions  to  award  a 
venire  de  novo. 

Judgment  reversed. 


The  People  of  the  State  of  Illinois  v.  John  G.  McHatton  ^  al. 

riginal  Suit. 

1.  Official  bond — surety  discharged  by  legislative  act  extending  time  to  pay. 
A  collector  of  taxes,  being  indebted  to  the  State  for  taxes  received,  by  a  spe- 
cial act  of  the  legislature  procured  an  extension  of  time  to  settle  with  and  pay 
over  to  the  State  the  amount  of  such  indebtedness.  To  a  suit  against  him  and 
his  sureties  on  his  official  bond,  the  latter  pleaded  that  the  said  act  was  passed 
without  their  consent,  and  that,  by  such  extension,  they  were  discharged.  There 
was  a  demurrer  to  the  plea,  which  the  court  overruled,  and  lieldXhe  plea  good,  (a) 

This  was  a  suit  originally  commenced  in  this  court,  by  the  peo- 
ple against  the  defendant,  McHatton,  who  was  the  collector  of 

Cases  Citing  Text.  _  570,574.  Statute,  which  postpones  for 
{ay  Surety  on  collector's  bond  is  not  two  years  final  settlement  by  assignees 
discliarged  by  amendment  of  revenue  appointed  to  wind  up  affairs  of  bank, 
law,  wiiich  does  not  materially  change  discharges  their  sureties.  Governor  v. 
collector's  duties.  People  v.  McHat-  Lagow,  43  111.  134,  142.  Statute,  ex- 
ton,  post  731,  733;  Compher  v.  People,  tending  period  for  payment  of  taxes  by 
13  111.290,297.  Valid  contract  to  ex-  collector,  does  not  release  statutory  lien 
tend  time  for  payment  by  debtor  with-  of  State  on  collector's  land,  nor  prevent 
out  consent  of  surety  discharges  latter.  subrogation  of  sureties,  answering  for 
Warner  v.  Crane,  20111.  148, 151.  Fore-  his  default,  to  such  lien.  Crawford  v. 
going  rule  approved  but  held  inappli-  Richeson,  101  111.  851,  362. 
cable  to  case.  Waters  v.  Simpson,  ante 
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Schuyler  county  for  the  year  1839,  and  the  securities  upon  his 

official  bond, 
p  639]       The  substance  of  the  pleadings  are  stated  by  the  court. 

The  cause  was  submitted  without  argument  by  J.  A.  Mc- 
DouGALL,  attorney  general,  for  the  people.  W.  A.  Hinman,  and 
J.  H.  Ralston,  for  the  defendants,  referred  the  court  to  the  cases 
of  Davis  V.  The  People,  1  Gilman,  409,  and  Hinman  v.  Pope,  lb. 
131. 

Teeat,  J.  John  G.  McHatton  was  appointed  collector  of  Schuy- 
ler county  for  the  year  1839,  and  entered  into  bond  for  the  faith- 
ful performance  of  the  duties  of  the  office.  By  the  law  then  in 
existence  he  was  required  to  pay  into  the  State  treasury  on  the  lirst 
of  March,  1840,  all  taxes  by  him  collected  for  the  use  of  the  State. 
Laws  of  1838-9,  page  11. 

On  the  18th  day  of  February,  1841,  by  a  special  act  of  the  legis- 
lature he  was  allowed  until  the  lirst  of  April  thereafter  to  settle 
with  and  pay  over  to  the  State  and  county  the  amount  of  his  in- 
debtedness as  collector.     Acts  of  1841,  page  207. 

A  motion  is  now  made  on  behalf  of  the  State  for  judgment 
against  him  and  the  sureties  on  his  official  bond,  for  the  amount 
of  taxes  due  the  State  for  the  year  1839.  In  answer  to  this  pro- 
ceeding, the  sureties  plead  that  the  act  of  February  18th,  1841, 
was  passed  without  their  consent,  and  that  by  the  extension  of  time 
thereby  given,  they  are  discharged.  The  validity  of  this  plea  is 
questioned  by  a  demurrer.  We  have  no  hesitation  in  pronouncing 
the  plea  good.  The  law  in  question  inhibited  the  State  from  in- 
stituting any  proceedings  against  the  collector  between  its  passage 
and  the  hrst  of  April  following,  and  during  that  time  suspended 
the  right  of  the  sureties  to  release  themselves,  by  paying  to  the 
State  the  amount  owing  by  their  principal.  The  extension  of  time 
thus  given,  without  the  assent  of  the  securities,  materially  changed 
the  terms  of  tlie  original  contract,  and  fully  discharged  them  from 
all  liability  on  the  bond.  The  case  of  Davis  v.  The  Peojple^  de- 
cided at  the  last  term,  is  expressly  in  point. 

Judgment  will  be  entered  for  the  defendants. 

Judgment  for  defendants. 
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Murray  McConnell  v.  William  IIodson  et  al. 
Appeal  from  Morgan. 

1.  Promissoky  note — collateral.  A.  being  indebted  to  B.,  gave  to  bim  as  col- 
lateral  security,  two  notes  of  a  third  person,  secured  by  mortgage  and  payable 
to  the  administrator  and  administratrix  of  the  estate  of  C,  with  no  assignment 
thereon.  A.  had  previously  married  the  administratrix.  The  amount  of  the 
notes,  w^hen  collected,  was  to  be  applied  towards  the  discharge  of  B.'s  claim.  B. 
filed  a  bill  to  foreclose  the  mortgage,  and  A.  answered,  stating  that  the  notes  and 
mortgage  were  the  property  of  the  minor  heirs  of  the  estate  of  his  intestate,  and 
came  to  his  hands  as  their  guardian,  and  prayed  that  his  answer  might  be  taken 
as  a  cross  bill,  etc.  He  alleged  tliat  B.  took  them  with  a  tuli  knowledge  of  the 
facts,  which  B.  denied:  Held,  that  the  circumstances  under  which  they  were 
received,  should  have  put  B.  upon  inquiry  into  A.'s  title;  and  that,  not  having 
done  so,  he  took  the  notes  at  the  hazard  that  the  legal  rights  of  the  parties  might 
be  asserted. 

2.  Same — evidence,  hy  possession.  Possession,  unattended  by  circumstances 
■which,  in  a  reasonable  mind,  ought  to  excite  suspicion  or  distrust,  or  put  the 
party  on  inquiry,  is  prima  facie  evidence  of  title  to  a  promissory  note.  But  the 
holder  of  a  note  wliich  has  been  negotiated,  may  sometimes  be  called  on  to  show 
in  what  manner  he  acquired  possession,  and  that  he  paid  a  consideration  for  the 
same,  (a) 

3.  Administrator — sale  of  personalty  of  estate.  An  executor,  administrator 
or  guardian  may  dispose  of  the  personal  estate  or  assets  of  his  testator,  intestate 
or  ward,  to  a  hona  fide  purchaser  for  a  valuable  consideration,  and  the  contract 
will  be  obligatory,  unless  the  purchaser  knows,  or  had  good  reason  to  suspect 
that  the  sale  is  made  with  a  design  to  misapply  the  funds  to  the  prejudice  of 
those  interested  in  the  estate,  and  the  purchaser  is  not  bound  to  see  to  the  pro- 
per application  of  the  money.  But  if,  in  either  case,  such  sale  is  made  by  an 
executor,  administrator  or  guardian,  in  payment  of  his  own  private  debt,  it  is, 
ipso  facto,  a  misapplication  of  such  funds,  and  fraudulent  and  void  as  to  those 
for  whose  benefit  the  estate  or  property  is  holden.  (6) 

4.  Practice  in  chancery — answer  not  substituted  for  cross  bill.  A  defendant 
in  a  suit  in  chancery  can  not  make  his  answer  a  cross  bill,  and  under  it  obtain 
any  specific  decree  in  his  favor.  In  tliis  wsy  he  can  not  obtain  affirmative  re- 
lief, even  though  the  parties  may  elect  to  consider  the  answer  a  cross  bill,  (c) 

Bill  in  chancery  to  foreclose  a  mortgage,  etc.,  filed  by  the  ap- 
pellant against  the  appellees  in  the  Morgan  circuit  court.  The 
cause  was  heard  before  the  Hon.  Samuel  D.  Lockwood,  at  the  No- 
vember special  term,  1845,  and  a  decree  rendered  against  the  com- 
plainant below,  etc. 

The  substance  of  the  bill,  answers,  etc.,  is  set  out  by  the  court 
in  their  opinion. 

Cases  Citing  Text.  merely  to  hold  that  answer  which  is 

(a)  Possession  of  note  in  absence  of  only  responsive  to  bill  can  not  be 
suspicious  circumstances  is  ^jrmrt/rtcje  treated  as  cross-bill.  Thielman  ■».  Carr, 
proof  of  equitable  ownership  of  it.  75  111.  385,  389.  Question,  whether  an- 
Garvin  v.  Wiswell,  83  111.  215,  218.  swer  and  cross-bill  may  be  combined, 

(b)  Administrator  may  by  indorse-  discussed  but  not  decided.  Purdy  v. 
ment  assign  note  payable  to  his  intes-  Henslee,  97  111.  389,  394.  Defendant 
tate,  so  as  to  vest  title  in  assignee.  will  not  be  granted  affirmative  relief 
Makepeace  v.  Moore,  5  Gilm.  474,  477.  on  his  answer;  he  must  file  cro,ss-bill 

(<•)  Answer  and  cross-bill  may  be  on  or  bill,  praying  such  relief.  White  v. 
same  paper;  McConnell  v.  Hodson  said      White,  103  111.  438,  440. 
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r*  641]       M.  McCoNNELL,  pro  se,  cited  Field  v.  Scliieliin,  7  Johns. 
Ch.  R.  150;  Sutherland  v.  Brush,  lb.  17-23;  Swift  v,  Ty- 
son, 16  Peters,  16-22;  showing  that  the  case  of  Bay  v.  Codding- 
ton,  5  Johns.  Ch.  E,.  has  been  overruled. 

The  possession  of  the  notes  by  Hodson  -was,  prima  facie  evidence 
of  his  owning  them.     Hansom  v.  Jones,  1  Scam.  292-3. 

A  secret  equity  is  not  protected  against  hona  fide  purchasers  of 
a  promissory  note.     Murray  y.  Lilburn,  2  Johns.  Ch.  R.  442. 

H.  DusENBUEY,  for  the  appellees,  filed  the  following  brief:  Hod- 
son, as  guardian  of  Swain's  heirs,  had  no  right  to  make  such  dis- 
position of  the  trust  property.  Even  if  he  intended  that  the  pro- 
perty purchased  by  him,  for  the  payment  of  which  he  pledged  the 
trust  property,  should  go  to  the  benefit  of  the  wards,  he  had  no 
right  to  make  the  conversion. 

The  guardian's  trust  is  one  of  obligation  and  duty,  and  not  of 
speculation  and  profit.  He  can  not  reap  any  benefit  from  the  use 
of  the  wards'  money.  He  can  not  act  for  his  own  benefit  in  any 
contract,  or  purchase,  or  sale,  as  to  the  subject  of  the  trust.  2 
Kent's  Com.  229,  in  conclusion  of  his  lecture  of  "Guardian  and 
Ward;"  Wornily  v.  Wormly,  8  Wheat.  421;  5  Peters'  Cond.  R. 
473,  481,  484.  He  can  no  more  than  can  a  factor  pledge  the  pro- 
])erty  of  his  principal,  and  if  the  factor  does,  yet  the  principal  is 
not  precluded  from  recovering  it  of  the  pawnee,  without  any  ten- 
der of  the  sum  for  which  it  was  pawned.  Jarvis  -y.  Rodgers,  15 
Mass.  side  page,  396. 

As  to  the  guardian's  right  to  change  or  convert  the  trust  pro- 
perty. The  guardian  must  not  convert  the  personal  estate  of  the 
infant  into  real,  or  buy  land  with  the  infant's  money,  without  the 
direction  of  a  court  of  chancery.  2  Kent's  Com.  230;  2  Story's 
Eq.  Jur.  581-2-5-7;  Toller's  Law  of  Exr's.  182-3;  R.  L.  455,  § 
9;  Davis,  Adm'r,  u  Harkness,  1  Oilman,  173. 

W.  Thomas  argued  for  the  appellees:    By  an  agreement 
r*  642]  copied  in  the  record,  the  question  of  McConnell's  right  to 
the  notes  on  Saunderson,  was  submitted  to  the  decision  of 
the  circuit  court. 

McConnell  sets  out  in  the  original  bill,  that  the  notes  belong  to 
liim  by  virtue  of  an  assignment  executed  by  Hodson.  The  answer 
of  Hodson  denies  McConnell's  right  to  the  notes  in  question,  and 
insists  tliat  the  notes  belong  to  his  wards. 

1.  Assuming  that  Hodson  received  the  notes  and  mortgages  as 
guardian,  or  in  his  character  of  administrator  in  right  of  his  wife 
as  administratrix,  he  has  no  right  to  apply  them  to  the  payment  of 
his  own  debts.    R.  L.  457;  Stain  -y.  Tyson,  3  Hill's  (N.  Y.)  R.  280. 

2.  If  Hodson  had  no  right  to  use  the  note  to  pay  his  own  debt, 
and  McConnell  had  notice  of  the  trust,  he  acquired  no  right  by 
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liis  purchase.  Story  on  Agency,  222-27;  Field  v.  Scbieflin,  7 
Johns.  Ch.  R.  152,  160;  Armidon  v.  Wheeler,  3  Hill's  (N.  Y.)  R. 
137;  Wormley  v.  Wormley,  5  Peters'  Cond.  K  482-3. 

3.  The  statute  in  respect  to  guardians  has  made  provision,  pre- 
scribing limits  to  their  rights,  powers,  and  duties,  and  any  act  of  a 
guardian  in  violation  of  law,  would  be  fraudulent,  and  therefore, 
not  binding  upon  the  wards. 

A  party  receiving  notes,  etc.,  from  an  agent  or  trustee,  in  order 
to  be  entitled  to  hold  them,  as  against  the  owner,  must  receive 
them  bona  fide,  and  for  value;  and  must  have  exercised  reasonable 
caution.  If  he  take  them  without  due  inquiry,  under  circum- 
stances which  ought  to  have  excited  suspicion,  he  will  be  liable  to 
make  them  good  to  the  owners.     Principal  and  Agent,  310-11. 

The  appellees  insist:  1.  That  tlie  evidence  proves  conclusively, 
that  the  notes  in  question  belonged  to  the  wards  of  Hodson,  and 
not  to  Hodson  or  his  wife. 

2.  That  McConnell  was  not  a  hona  fide  purchaser.  The  notes 
are  payable  to  "  Dodsworth,  Adm'r  and  Swain,  administratrix  of 
Swain,"  and  show  on  their  face  that  they  belonged  to  the  estate  of 
Swain.  They  were  not  indorsed,  there  was  no  evidence 
on  or  about  them  of  Hodson's  right,  or  that  they  had  been  [*  643] 
disposed  of  by  the  payees.  "  Reasonable  caution,"  would 
liave  led  to  an  inquiry  of  Dodsworth  in  regard  to  the  ownership  of 
the  notes,  and  the  neglect  to  make  such  inquiry  was  gross  negli- 
gence, and  the  party  must  abide  the  consequences. 

Purple,  J.*  The  complainant  filed  his  bill  in  chancery  agaiijst 
the  defendants,  in  the  circuit  court  of  Morgan  county,  complain- 
ing that  on  the  28th  day  of  March,  1841,  Hodson  made  and  exe- 
cuted to  him  three  promissory  notes  for  $290.84,  $325.74,  and 
§290.86,  payable  at  6,  9,  and  12  months,  with  twelve  per  cent,  in- 
terest, which  were  secured  by  mortgage  on  certain  real  estate, 
and  prays  for  a  decree  for  payment  of  the  money,  and  in  default, 
that  the  mortgaged  premises  may  be  sold,  and  the  mortgage  fore- 
closed. 

The  bill  further  charges,  that  on  the  25th  day  of  November, 
1837,  Henry  Saunderson  made,  executed,  and  delivered  the  fol- 
lowing promissory  notes: 

"$600.  Twelve  months  after  date,  for  value  received,  I  promise 
to  pay  Rebecca  Swain,  administratrix,  and  Richard  Dodsworth, 
administrator  of  Thomas  Swain,  deceased,  six  hundred  dollars,  with 
interest  at  the  rate  of  twelve  per  cent,  per  annuin  from  this  date 
until  paid.  Witness  my  hand  and  seal,  this  25th  day  of  Novem- 
ber, A.  D.  1837.  Henry  Saunderson,  [Seal.]" 

*  Wilson,  C.  J.,  did  not  sit  in  this  case. 
5il 
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The  other  note  is  in  the  same  form,  for  the  sum  of  two  hundred 
dollars.  That  these  notes  were  also  secured  by  mortgage  upon 
real  estate  belonging  to  Saunderson;  that  Dodsworth  disposed  of 
liis  interest  in  the  notes  and  mortgage  to  Rebecca  Swain,  and  de- 
livered them  to  her,  and  that  he,  Dodsworth,  has  not  now,  and  had 
not  on  the  4th  day  of  March,  1842,  any  interest  in  said  notes  and 
mortgage;  that  after  the  notes  were  made,  Rebecca  Swain  inter- 
married with  Hodson,  and  that  the  notes,  by  her  consent,  passed 
into  Hodson's  hands,  and  became  his  property;  that  on  the 
P  644J  4th  day  of  March,  1842,  Hodson,  to  secure  the  payment 
of  the  notes  given  by  him  to  complainant,  delivered  him 
these  two  notes  and  this  mortgage  against  Saunderson,  under  the 
following  agreement  in  writing: 

"  Murray  McConnell  has  this  day  received  of  William  Hodson 
the  following  notes  for  collection,  all  of  said  notes  are  signed  by 
Henry  Saunderson,  to  wit:  one  note  for  two  hundred  dollars,  and 
one  for  six  hundred  dollars,  with  something  more  than  one  year's 
interest  thereon  at  twelve  per  cent,  per  annum,  said  notes  and 
mortgages  are  also  left  with  said  McConnell,  as  collateral  security 
for  the  payment  of  one  thousand  and  eight  dollars  and  thirty-nine 
cents,  with  a  credit  of  sixty-four  dollars  and  fifty  cents,  or  more, 
if  State  bank  paper  shall  be  worth  more,  as  per  receipt  this  day 
given  to  said  Hodson  by  said  McConnell.  It  is  agreed  by  said 
ITodson  that  as  said  notes  against  Saunderson  are  paid,  they  are  to 
be  credited  to  said  Hodson  on  said  demand  due  said  McConnell, 
and  the  said  Hodson  hereby  agrees  that  if  said  notes  shall  not  be 
paid  in  twenty  or  thirty  days,  that  he,  Hodson,  will  pay  the  said 
McConnell,  said  sura  due  him,  with  twelve  per  cent,  interest 
thereon  from  this  date. 

March  4,  1843.  William  Hodson,  [Seal.]" 

The  bill  concludes  with  a  prayer  that  Saunderson  may  be  made 
defendant,  and  decreed  to  pay  said  notes  and  mortgages  to  the  com- 
plainant, and  that  the  mortgaged  premises  may  be  decreed  to  be 
sold  and  the  money  paid  to  the  complainant. 

Hodson  answered,  and  admits  that  he  gave  the  notes  and  mort- 
gage to  McConnell,  and  states  that  on  the  27th  day  of  October, 
1838,  he  was  appointed  guardian  of  the  minor  heirs  of  Swain,  and 
that  the  notes  against  Saunderson  to  Swain's  administrators  were 
their  property;  that  he  received  them  as  guardian  of  said  minors; 
and  charges  that  McConnell  knew  this  at  the  time  he  took  the  notes; 
that  he  i  nformed  McConnell  of  this  at  the  ti  me  he  gave  him  the  notes ; 
that  he  does  not  remember  that  he  made  any  assignment  of  the 
notes;  that  the  contract  was  written  by  McConnell,  and  was  not 
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read  by  him ;  admits  he  signed  it.     He  prays  that  his  answer  may 
be  taken  and  considered  across  bill;  that  JVIcConnell  may 
answer  it,  and  that  he  may  be  decreed  to  surrender  to  him,  [*  645] 
as  guardian  of  said  minors,  the  notes  and  mortgage  afore- 
said, and  for  a  perpetual  injunction  to  restrain  McConnell  from 
proceeding  to  collect  the  notes. 

McConnell  answers,  denying  all  knowledge  that  Hodson  held 
the  notes  as  guardian;  and  that  he  received  them  in  a^ood  faith; 
denies  that  Hodson  ever  told  him  he  held  the  notes  as  guardian ; 
and  states  that  he  never  knew  Hodson  was  guardian  for  said 
minors,  until  he  read  Hodson's  answ^er  and  ci'oss  bill;  admits  he 
knew  from  the  face  of  the  papers  that  the  notes  came  from  Swain''s 
estate,  but  says  he  knew  Hodson  had  married  the  widow,  and  that 
she  was  entitled  to  one  third  or  more  of  the  estate;  that  she  was 
administratrix  of  the  said  estate;  and  that  he  found  the  notes  and 
mortgage  in  Hodson's  hands,  he  claiming  them  as  his  own. 

General  replications  were  filed  to  these  answers.  By  consent, 
the  affidavit  of  Riciiard  Dodsworth  was  received  in  evidence.  It 
proves  that  the  notes  were  the  property  of  the  minor  heirs  of 
Swain;  that  they  were  delivered  to  said  Hodson,  as  their  guardian; 
and  that  Rebecca  Swain  had  previously  received  her  portion  of  the 
estate  of  Thomas  Swain. 

The  following  agreement  is  also  made  a  part  of  the  record: 

"  The  parties  agree  to  submit  to  the  court,  whether  McConnell 
is  entitled  to  collect  for  his  own  use  the  money  sought  to  be  re- 
covered in  this  suit,  or  whether  the  same  belongs  to  Hodson,  as 
guardian  of  the  heirs  of  Swain.  McConnell  agrees  not  to  proceed 
to  collect  the  money  recovered  in  a  suit  at  law,  brought  by  him  in 
the  name  of  Dodsworth,  Hodson  and  wife,  for  his  use,  on  said 
notes,  on  which  he  had  recovered  judgment  at  this  term  against 
Saunderson,  until  the  court  shall  decide  this  suit  in  chancery;  and 
if  the  court  shall  decide  tliat  he  is  not  entitled  to  said  money,  then 
he  is  to  desist  from  all  further  attempt  to  recover  the  same."  Each 
party  reserve  the  right  to  appeal  to  tlie  Supreme  court.  The  court 
decreed  that  the  money,  or  notes  and  mortgages,  belonged  to  Hod- 
son, as  guardian  of  the  minor  heirs  of  Swain;  that  the  transfer  to 
McConnell  was  illegal  and  void,  and  that  he  acquired  no 
rights  thereby;  and  granted  a  perpetual  injunction  against  [*  646] 
him  to  restrain  him  from  collecting  the  same  for  his  use. 

The  errors  assigned  question  the  correctness  of  this  decree. 

On  the  part  of  the  appellant  it  is  contended,  that  he  is  a  hona 
fide  holder  of  these  notes  and  mortgage;  that  he  received  them  as 
security  for  a  debt  due  from  Hodson  to  him,  and  that  he  is  not 
chargeable  with  notice,  express  or  implied,  that  Hodson  held  them 
in  the  capacity  of  trustee  or  otherwise,  except  in  his  own  right; 
33.    GiLH.  Vol.  3.  513 
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that  he  had  good  reason  to  believe  that  they  came  to  him  througli 
liis  wife,  who  was  the  widow  of  Swain,  and  as  such  entitled  to  a 
portion  of  the  estate.  While  the  defendants  on  their  part  insist, 
that  the  circumstances  under  which  the  securities  were  received  by 
McConnell  were  such  as  should  have  put  a  reasonable  and  prudent 
man  upon  inquiry. 

McConnell  alleges,  that  at  the  time  he  took  the  claims,  Hodson 
informed  him  that  they  belonged  to  him  and  that  he  had  a  right 
to  dispose  of  them.  This  Hodson  denies,  and  charges  that  he  in- 
formed McConnell  that  he  held  them  as  guardian,  and  calls  upon 
McConnell  to  answer  to  this  and  other  allegations  in  his  answer  or 
cross  bill.  McConnell  replies,  denying  the  whole,  and  affirming 
that  he  never  knew  that  Hodson  was  guardian  to  Swain's  heirs 
until  the  lilinoj  of  Hodson's  answer. 

The  bill,  answei's  and  proof  show,  in  short,  this  state  of  facts; 
that  Hodson  was  indebted  to  McConnell,  that  he  gave  him  these 
notes  and  mortgage,  as  collateral  security,  to  be  collected  and  ap- 
plied on  his  debt  to  McConnell;  that  the  notes  and  mortgage  were 
the  property  of  the  heirs  of  Swain,  and  that  Hodson  held  them  as 
guardian  for  said  heirs,  and  that,  except  by  what  appears  on  the 
notes  themselves,  McConnell  had  no  knowledge  that  they  were  held 
by  Hodson  in  a  fiduciary  capacity.  Is  McConnell,  under  the  cir- 
cumstances, entitled  to  these  notes  and  mortgage  or  the  money  due 
thereon?  This,  under  the  agreement  between  the  parties,  is  the 
lirst  question  to  be  decided. 

The  notes  are  drawm  payable  to  Richard  Dodsworth,  ad- 
P  647]  ministrator  and  Rebecca  Swain,  administratrix  of  the  estate 
of  Thomas  Swain,  deceased.  They  were  found  by  McCon- 
nell in  the  hands  of  the  husband  of  the  administratrix,  not  indorsed 
nor  in  any  manner  transferred  to  him.  There  is  no  evidence  in 
the  record  to  show  that  any  thing  relative  to  Hodson's  title  to  the 
notes  and  mortgage  passed  between  him  and  McConnell  at  the 
time  they  were  received  by  him,  and  the  question  as  to  his  knowl- 
edge of  the  interest  of  Swain's  heirs,  must  be  decided  in  the  same 
manner  as  if  no  alleo'ations  of  this  sort  had  been  made  either  in  the 
bill  or  answer.  The  court  think  the  presumption  of  law  under  the 
circumstances  would  be,  that  the  notes  and  mortgage  in  some  man- 
ner belonsred  to  the  estate  of  Swain.  McConnell  admits  that  he 
knew  from  the  face  of  the  papers  that  they  came  from  the  estate. 
If  this  be  true,  it  would  be  immaterial  whether  they  were  held  for 
the  benefit  of  the  heirs,  or  as  assets  in  the  hands  of  the  administra- 
tors to  be  by  them  appropriated  in  payment  of  debts  against  the 
estate  of  the  intestate.  In  either  case,  neither  the  administrator 
nor  any  other  person,  who  might  improperly  have  obtained  posses- 
sion of  the  property,  could  have  any  right  or  authority  to  appro- 
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priate  the  same  to  his  private  use  in  the  payment  of  his  debts  or 
otherwise. 

Had  McConnell  received  the  notes,  etc.,  from  the  administrator 
in  payment  of,  or  as  collateral  security,  for  a  debt  due  him  person- 
all}^,  it  would  have  been  clearly  a  misapplication  of  the  funds  of 
the  estate,  and  McConnell  would  have  legally  been  chargeable  with 
full  knowledge  of  this  fraudulent  appropriation,  and  on  application 
of  the  parties  interested,  a  court  of  equity  would  afford  relief  and 
restore  the  parties  to  their  rights.  Although  he  did  not  receive 
them  of  the  administratrix  herself,  yet  he  did  receive  them  of  the 
husband,  and  that  too,  without  any  thing  except  the  bare  posses- 
sion appearing  to  show  that  he  had-  any  interest  in  them.  Under 
such  circumstances,  he  should  have  inquired  into  Hodson's  title. 

Possession,  it  is  true,  unattended  by  circumstances  which  in  a 
reasonable  mind,  ought  to  excite  suspicion  or  distrust,  or 
put  the  party  on  inquiry,  is  prima  facie  evidence  of  title  [*  6481 
to  a  promissory  note.  Cases,  however,  not  untreqnently 
occur,  where  the  holder  even  of  a  note  which  has  been  negotiated, 
may  be  called  upon  to  show  in  what  manner  he  acquired  possession, 
and  that  he  paid  a  consideration  for  the  same.  In  this  case,  Mc- 
Connell can  not  be  treated  or  considered  a  bona  fide  holder  or  pur- 
chaser of  these  notes  and  mortgage.  He  gave  nothing  for  them. 
He  did  not  take  them  in  the  usual  course  of  trade  or  business;  nor 
in  payment  of  a  precedent  debt;  but  only  as  collateral  security  for 
a  claim,  no  portion  of  which  is  paid,  relinquished  or  satisfied  by 
the  operation. 

There  can  not  be  a  doubt,  that  had  there  been  no  legal  or  actual 
fraud  in  this  case,  and  McConnell  had  received  these  notes  before 
they  were  due,  upon  the  same  conditions  as  they  were  taken  by 
him,  that  Saunderson  might  have  set  up  against  him  any  defence 
wliich  he  might  have  had  against  the  payees  of  the  note  at  the  time 
of  the  transfer  or  notice  thereof.  Occupying  the  position  which 
he  did,  it  was  easy  for  McConnell  to  have  ascertained  to  whom 
these  notes  belonged.  He  could,  without  difficulty orinconveaience, 
have  applied  to  Saunderson,  the  maker,  and  ascertained  the  truth; 
and  the  exercise  of  a  reasonable  prudence  and  discretion  would  have 
put  him  upon  such  inquiry.  Not  having  done  so,  he  takes  them 
at  the  hazard  that  the  legal  rights  of  the  parties  interested  may  be 
asserted. 

An  executor,  administrator  or  guardian  may  dispose  of  the  per- 
sonal estate  or  assets  of  his  testator,  intestate  or  ward  to  a  bona 
fide  purchaser  for  a  valuable  consideration,  and  the  contract  will 
be  obligatory  unless  the  purchaser  knows,  or  has  good  reason  to 
suspect  that  the  sale  is  made  with  a  design  to  misapply  the  funds 
to  the  prejudice  of  those  interested  in  the  estate,  and  the  pur- 
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chaser  is  not  bound  to  see  to  the  proper  application  of  the  money. 
But  if,  in  either  case,  such  sale  is  made  bj^  an  executor,  adminis- 
trator or  guardian  in  payment  of  his  own  private  debt,  it  is  ipso 
facto^  a  misapplication  of  such  funds,  and  fraudulent  and  void  as 
to  those  for  whose  benefit  the  estate  or  property  is  holden.  This 
is  the  doctrine  of  all  the  recent  authorities,  and  although 
[*  649J  the  case  of  Sidlierland  v.  Brush,  7  Johns,  Ch.  E..  17, 
upon  a  superficial  examination,  might  seem  to  question 
the  latter  proposition;  yet,  upon  a  careful  investigation  of  the 
opinion  of  the  court,  it  will  be  found  not  to  controvert  the  princi- 
ple. In  the  case  of  Field  v.  Sclieifiin,  in  the  same  book,  p.  150, 
and  in  Colt  v.  Lasnler,  9  Cowen,  322,  the  whole  question  is  recon- 
sidered, all  the  English  authorities  reviewed  and  the  principles 
hereinbefore  laid  down  distinctly  and  fully  settled. 

In  the  opinion  of  the  court  the  complainant  in  this  case,  so  far 
as  the  same  is  submitted  for  our  consideration,  is  entitled  to  no  re- 
lief in  a  court  of  equity.  Neither  can  the  prayer  of  the  defendants' 
answer  or  cross  bill  in  this  suit  be  granted.  A  defendant  in  a  suit 
in  chancery  can  not  make  his  answer  a  cross  bill  and  under  it  ob- 
tain any  specific  decree  in  his  favor.  In  this  way,  he  can  not  ob- 
tain aftirmative  relief,  even  although  the  parties  may  elect  to  con- 
sider the  answer  a  cross  bill.  It  is  contrary  to  the  established 
practice  of  the  courts  of  chancery  both  in  England  and  this  country. 
If  in  this,  or  any  other  similar  proceeding,  the  parties  in  interest 
desire  the  interposition  of  a  court  of  equity  in  their  behalf,  they 
must  file  their  bill  and  therein  state  specifically  their  causes  of 
complaint. 

The  decree  of  the  circuit  court  is  reversed,  and  the  cause  re- 
manded to  the  circuit  court  of  Morgan  county  with  directions  to 
that  court  to  dismiss  the  complainant's  bill,  so  far  as  the  same  re- 
lates to  the  notes  and  mortgage  aforesaid  received  by  the  com- 
plainant from  the  said  Hodson,  and  that,  as  to  the  residue  of  the 
said  bill,  the  court  proceed  to  hear  the  same  upon  its  merits,  and 
I'ender  such  decree  as  to  justice  and  equity  shall  appertain.  Each 
party  to  pay  one  half  the  costs  in  this  court. 

Decree  reversed. 
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Hezekiah  Cunningham  v.  William  Fithian  et  al. 
Appeal  from  Vermillion. 

1.  Contract — equity  icill  rescindo7ily  within  reasonable  time.  It  is  a  well  settled 
rule  in  equity,  that  where  a  party  seeks  to  rescind  a  contract  for  fraud,  he  must 
ask  the  aid  of  the  court  in  a  reasonable  time,  and  be  in  a  situation  to  restore  to 
the  opposite  party  whatever  he  maj'^have  received  from  him.  He  has  no  right 
to  lie  by  for  a  long  time,  for  the  purpose  of  first  ascertaining  whether  he  may  not 
be  able  to  realize  a  profit  out  of  the  contract,  nor  till  the  property,  by  a  fall  in 
prices,  has  greatly  depreciated  in  value,  nor  until  the  title  to  the  property,  hy 
neglect,  has  become  either  doubtful  or  impaired,    (a) 

Bill  in  chancery  for  relief,  and  injunction,  etc.,  filed  by  the  ap- 
pellant against  the  appellees  in  the  Vermillion  circuit  court,  and 
heard  before  the  Hon.  William  Wilson,  at  the  October  term,  1843. 
The  injunction  was  dissolved,  and  the  bill  dismissed. 

This  case  is  based  upon  the  same  state  of  facts  as  the  case  of 
McDonald  v.  Fithian,  1  Gilman,  269,  wherein  the  allegations  of  the 
bill  and  the  testimony  are  very  fully  set  forth.  The  positions  as- 
sumed by  the  counsel  were  similar  in  both  cases,  and  need  not  be 
here  repeated. 

J.  J.  Brown,  and  J.  B.  Thomas,  for  the  appellant.  S.  T.  Logan, 
A.  Lincoln,  and  E.  D.  Bakp:r,  were  counsel  for  the  appellees  in 
both  cases.  Their  names  were  accidentally  omitted  in  the  report 
of  the  case  of  McDonald  v.  Fithian. 

LocKwoon,  J.  The  facts  of  the  case  are  similar  to  those  in  the 
case  of  McDonald  v.  Fithian,  decided  at  the  last  term  of  this 
court.  The  questions  arising  in  that  case  have  been  very  ably  re- 
argued at  this  term,  and  this  court  has  been  called  on  to  review 
the  former  decision  and  pronounce  in  this  case  a  different  judg- 
ment. We  have  accordingly  given  the  important  questions  involved 
in  the  controversy  between  these  parties  a  careful  re-examination, 
but  have  been  unable  to  discover  any  good  reasons  why  the  decis- 
ion in  the  former  case  should  be  adhered  to. 

It  is  a  well  settled  rule  in  equity,  that  where  a  party  [*  651] 
seeks  to  rescind  a  contract  for  fraud,  he  must  ask  the  aid 
of  the  court  in  a  reasonable  time,  and  be  in  a  situation  to  restore 
to  the  opposite  party  whatever  he  may  have  received  from  him. 
He  has  no  right  to  lie  by  for  a  long  time,  for  the  purpose  of  first 
ascertaining  whether  he  may  not  be  able  to  realize  a  profit  out  of 

Cases  Citino  Text.  539,  541.  R.  S.  1874,  Limitations,  ch, 
f«)  Purchaser  can  not  rescind  sale  83,  §22  [S.  and  C.'s  Stats,  p.  1558; 
without  returning  property  purchased.  Cothran's  Stats.  (1885)  p.  945],  provides 
Buchanan  t.  Horney,  12  111.  336.  Fore-  that  cause  of  action  fraudulently  con- 
going  rule  recognized  but  held  inap-  cealed  maybe  begun  within  five  years 
plicable.     Strong  v.   Lord,  8   Bradw.  after  discovery  of  it. 
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the  contract,  nor  till  the  property,  by  a  fall  in  prices,  has  greatly 
depreciated  in  value,  nor  until  the  title  to  the  property,  by  neglect, 
has  become  either  doubtful  or  impaired. 

In  this  case,  the  contract  between  Fithian  and  Cunningham,  for 
the  sale  of  land  in  Milwaukie,  was  entered  into  on  the  4th  day  of 
April,  1836. 

Most  of  the  circumstances  relied  on  by  complainant,  to  show  the 
the  fraudulent  conduct  of  Fithian  were  known  to  him  shortly  af- 
ter  they  occurred;  yet  this  bill  to  rescind  the  sale,  was  not  tiled 
until  the  12th  day  of  June,  1841,  a  period  of  upwards  of  five  years 
after  the  discovery  of  the  imputed  fraud.  In  the  meantime,  the 
property  had  immensely  depreciated  in  value.  The  testimony  also 
shows  that  the  complainant  had  suffered  the  land  to  be  sold  for  taxes, 
for  the  years  1838,  1839,  and  1840.  These  facts  clearly  indicate 
that  complainant  has  not  been  diligent  to  obtain  redress  for  the 
alleged  fraud,  and  has  probably,  by  his  negligence,  either  lost  the 
title  to  the  land  by  the  tax  sales,  or  at  least  suffered  the  title  to  be- 
come doubtful.  The  delay  in  commencing  this  suit,  together  with 
the  probable  uncertainty  resting  on  the  title  to  the  land,  are  strong 
additional  reasons  why  this  court  should  not  interfere  to  set  aside 
the  contract  made  by  the  parties.  After  Cunningham  received  the 
title  to  the  land,  it  was  his  duty  to  pay  the  taxes  assessed  on  it,  and 
also  prevent  any  incumbrances  from  resting  on  it.  This  duty  he 
neglected  and  consequently  he  is  not  in  a  situation  to  restore  Fith- 
ian to  his  original  condition. 

For  these  and  the  reasons  given  in  the  former  case,  we  are  of 
opinion  that  the  decree  below  must  be  affirmed  with  costs. 

Justices  Teeat  and  Koekner  dissented  from  the  opinion  of  the 
court. 

Decree  affirm.ed. 


Alonzo  Cook  et  al.  v.  John  H.  Foster,  for  the  use  of  Nathan  F, 

Corbin, 

[*  652]  Appeal  from  Lake. 

1.  Trespass  to  realty — gist — injury  to  possession.  The  basis  of  an  action 
of  trespass  to  real  property,  is  an  injury  to  the  possession.  No  person  is  en- 
titled to  recover  damages  for  the  injury,  but  the  one  who  has  the  actual  or  con- 
structive possession  of  the  land.  Tlie  real  owner,  where  there  is  no  adverse 
possession,  can  maintain  the  action,  on  the  principle,  that  the  possession  in  such 
case  follows  the  ownership.  Where  there  is  an  adverse  possession,  the  owner 
is  not  entitled  to  bring  this  kind  of  action. 

2.  Adverse  possession — not  against  croicn.  The  English  doctrine  in  rela- 
tion to  real  estate  is,  that  there  can  be  no  adverse  possession  against  the  crown ; 
nor  against  its  grantee,  until  there  be  a  new  entry  after  the  grant.     An  entry  on 
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lands  belonging  to  the  crown  is  held  not  to  be  a  disseizin,  but  a  mere  intrusion  on 
tbe  king's  possession.  His  possession  is  not  tliereby  divested,  but  in  letral  con- 
templation still  continues.  The  king  not  being  disseized  by  the  entry,  his  con- 
veyance of  the  freehold  is  good,  and  his  grantee  is  seized  by  virtue  of  it.  The 
grantee  succeeds  to  the  right  of  the  CJ'Own,  and  can  not  be  disseized  without 
another  entry  after  the  conveyance.  The  individual  making  the  original  entry 
acquires  no  new  right  by  the  conveyance,  but  only  continues  his  old  interest,  and 
remains  an  intruder  still,  liable  to  be  sued  in  trespass. 

8.  Same — none  against  state.  The  English  doctrine  in  relation  to  real  estate 
is  applicable  to  the  government  of  the  United  States.  It  possesses  the  same 
rights  of  sovereignty  and  prerogative  in  respect  to  the  public  lands.  By  the 
right  of  eminent  domain,  it  is  the  absolute  and  exclusive  owner  of  all  the  public 
iands,  which  it  has  not  alienated  or  appropriated.  It  is  seized  of  them  to  as  full 
an  extent  as  the  British  government  can  be  of  its  domain.  It  can  not  be  disseized. 
No  adverse  possession  is  created  by  an  entry  upon  its  lands.  Possession,  thus 
acquired  can  never  ripen  into  a  right,  nor  authorize  any  defence  against  the 
government.  The  government  may  treat. the  person  thus  in  possession  as  an  in- 
truder, and  sue  him  in  trespass. 

4.  Public  LANDS — ^patent  as  iiassing  title.  On  the  sale  of  lands  by  the  United 
States,  the  patent  transfers  to  the  purchaser  the  entire  legal  estate  and  seizin  to 
as  full  an  extent  as  the  government  held  them,  {a) 

Trespass,  in  the  Lake  circuit  court,  brought  by  tlie  appellee 
against  the  appellants,  and  heard  before  the  Hon.  Richard  M.  Young 
and  a  jury  at  the  September  term,  1844.  Verdict  and  judgment 
for  the  plaintiif  below  for  §45. 

D.  J.  Baker,  for  the  appellants:  1.  Neither  Foster  nor  Cor- 
bin,  having  ever  been  in  possession  of  the  locus  in  quo  or  close 
alleged  to  have  been  trespassed  upon,  could  maintain  this 
action  against  the  actual  possession  of  the  squatter,  Cook,  P  653] 
and  those  who  entered  under  him  or  by  his  permission. 
Topham  v.  Dent,  Bing.  516;  Rex  v.  Watson,  5  East,  485;  Law  Li- 
brary, Brown  on  Actions,  top  paging,  297.  Immediate  possession  at 
the  time  of  the  trespass  is  essential  to  maintain  trespass  quare  clau- 
sum  f regit.  The  allegation  in  the  defendants'  second  plea,  of  their 
possession,  unanswered,  is  conclusive  evidence.  Trespass  to  lands 
is  an  injury  to  possession,  and  actual  possession  must  be  proved. 
2  Phillips'  Ev.  184;  3  Starkie's  Ev.  1435-6.  Proof  of  title  does 
not  dispense  with  proof  of  actual  possession.  1  Lord  Raym.  367. 
A  party  must  have  actual  aird  lawful  possession  to  maintain  tres- 
pass to  land,  Stuyvesant  v.  Tompkins,  9  Johns.  61;  Tompkins  v'. 
Stuyvesant,  11  do.  567;  Wickham  y.  Freeman,  12  do,  183;  Allen 

Cases  Citing  Text.  oral  evidence,  if  not  objected  to.     C. 

(rf)     Improvements  made  on  land  be-  &  St.  L.  R.  Co.  t.  Woosley,  85  111.  370, 

jonging  to  United  States,  upon  maker  373.    Person,  making  entry  on  govern- 

going  into  bankruptcy,  pass  to  his  as-  ment  land  before    grant  by  govern- 

signee  in  bankruptcy.  French  v.  Carr,  ment,  may  start  running  of  statute  of 

'post  664,  668.    Interest  in  land  of  mere  limitations  in  his  favor  against  grantee 

possessor  may  be  sold  on  execution.  of  government  by  re-entry,  or  facts 

Switzer  v.   Skiles,  3   Gilm.  529,  533.  tantamount  thereto,  after  such  grant. 

In  action  for  trespass  on  land,  plain-  Hughes  «.  Stevens,  95  111.  391. 
tiff's  ownership  may  be   ^jroved  by 
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V.  Thayer,  17  Mass.  299.  Unless  plaintiff  liave  actnal  possession 
at  the  time  of  alleged  trespass,  he  can  not  maintain  this  action.  1 
Chit,  PI.  202.  Possession  of  defendants  may  be  given  in  evidence 
under  the  general  issue.  Do.  45,  493;  Argent  v.  Durant,  8  Term 
E.  403;  Dodd  v.  Kjffin,  7  do.  354.  Although  the  title  to  lands 
may  enable  owner  to  maintain  trespass,  he  can  not  when  there  is 
an  adverse  possession.  Van  Brunt -y.  Schenck,  11  Johns.  385;  4 
Day's  (Conn.)  R.  306;  3  Serg.  &  Rawle,  513.  The  possession  was 
not  vacant. 

2.  A  mere  quitting  does  not  amount  to  an  abandonment.  Brown 
on  Actions,  Law  Library,  838,  top  page — cases  where  publican 
quitted  and  left  beer  in  cellar  and  hay  in  the  barn.  If  it  be  known 
where  the  tenant  lives,  possession  is  not  vacant.     Savage  v.  Dent, 

2  Strange,  1064. 

J.  B.  Thomas,  for  the  appellee:  Actual  possession  by  the  holder 
of  the  legal  title  is  unnecessary  to  maintain  trespass.  AVileox  v. 
Kinzie,  3  Scam,  222,  224,  and  authorities  there  cited;  2  Starkie's 
Ev.  803,  and  in  note  (1);  3  Serg.  &.  Rawle,  513;  12  Johns.  183; 
Wend.  Dig.  645;  1  Harr.  &  Johns.  295;  10  Wend.  636;  2  Bac. 
Abr.  331,  title  "Disseizin;"  7  Com.  Dig.  title  "Trespass,"  2  (B  2); 

3  Conn.  104. 

No  livery  of  seizin  is  necessary  in  this    State.     Gale's  Stat. 
148. 
[*  654]       One  having  a  right  to  enter  and  take  possession,  may 
maintain  trespass  against  one  who,  being  wrongfully  in  pos- 
session at  the  time  of  the  entry,  continues  possession.     2  Starkie's 
Ev.  803;  7  Barn.  &  Cres.  399;  2  Hayw.  402;  1  Conn.  103. 

Possession  of  the  locus  in  qtio,  to  protect  the  defendant  in  an 
action  of  trespass  by  one  having  title,  must  be  such  possession  as 
would  entitle  him  to  maintain  trespass  against  plaintiff  for  en- 
tering on  his  possession.  This,  a  tenant  at  sufferance,  or  mere 
trespasser  can  not  do.  1  Johns.  Cases,  123;  4  Johns.  150;  7  do 
1;  9  do.  35;  13  do.  235. 

This  must  be  an  adverse  possession,  such  as  puts  the  party 
having  the  right  of  possession  to  his  action  of  ejectment  to  gain 
possession,  and  which  would  ripen  into  title  under  the  statute  of 
limitations  as  against  paramount  title.  9  Johns.  61;  8  Cowen, 
603.  Thus  the  bargainor  may  recover  in  trespass  by  proving  title 
without  showing  also  a  previous  possession.     11  Johns.  377,  385; 

7  Wheat.  27;  8  Johns.  262,  270;  4  Day,  298;  Gale's  Stat.  149,  §  4. 

An  adverse  possession  is  possession  under  color  or  claim  of  title. 

8  Cowen,  603;  1  Pick.  466;  1  Dallas,  67;  3  East,  394;  2Serg.& 
Rawle,  527;  Angell  on  Watercourses,  85;  9  Johns.  179-80;  13 
do.  116, 120;  10  do.  435;  16  do.  116;  18  do.  40;  lb.  355;  3  Johns. 
Cases,  124;  5  Cowen,  92;  lb.  350;  1  do.  609;  lb.  285;  1   Hop- 
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kins,  448;  3  Johns.  Cases,  115,  117;  6  Cowen,  680;  3  Conn.  403; 
2  Hayw.  104;  lb.  114;  lb.  69;  lb.  57;  lb.  134;  1  Wheat.  480; 
1  Harris  &  McHen.  151;  1  Murph.  14. 

To  constitute  adverse  possession,  it  must  be  hostile,  and  claim 
an  entire  title.  5  Cowen,  92;  3  Littell,  34;  12  Mass.  327;  lb. 
331.  Possession  by  the  consent  of  the  true  owner  is  not  an  ad- 
verse possession.  Possession  of  a  defendant  after  a  sale  on  execu- 
tion is  not  deemed  adverse,  for  he  becomes  quasi  a  tenant  at  will 
to  the  purchaser.  1  Johns,  153;  4  Cowen,  576;  3  Mass,  128.  And 
the  possession  of  a  tenant  at  will  is  the  possession  of  the  lessor, 
and  a  person  occupying  land  when  no  terms  are  prescribed  and 
without  any  reservation  or  payment  of  rent,  is  a  tenant  at  will.  2 
Caiues,  169, 

Title  by  improvement  is  merely  a  right  of  pre-emption 
until  the  purchase  is  made  from  the  commonwealth.     5  [*  655] 
Binn.  77;  Bal.  on  Lim.  (Appendix)  391. 

A  lessor  may  maintain  trespass  against  tenant  at  will  for  volun- 
tary waste.  7  Cora.  Dig.  510,  title  "Trespass"  (B.  2);  11  Mass. 
519;  7  Johns.  1;  9  do.  35. 

Treat,  J.*  This  was  an  action  of  trespass  quare  clausum  f regit 
brought  by  Foster  against  Cook  and  others. 

The  following  facts  appeared  in  evidence,  on  the  trial  in  the  cir- 
cuit court.  Cook  entered  on  the  locus  in  quo,  while  the  same  be- 
longed to  the  United  States,  and  enclosed  a  field  with  rails,  built 
a  house,  etc.;  and  continued  in  possession  thereof,  until  it  was  pur- 
chased of  the  government  by  Foster.  After  the  purchase  and  while 
in  possession.  Cook,  assisted  by  the  other  defendants,  removed  the 
house,  etc;  for  which  this  action  was  brought. 

The  jury  found  for  the  plaintiff  $45.  The  defendants  moved  for 
a  new  trial,  wdiich  the  court  denied.  Judgment  was  rendered  on 
the  verdict,  to  reverse  which,  the  defendants  prosecute  an  appeal. 

The  only  important  question  in  the  case  is,  whether  from  the 
facts  disclosed  in  the  record,  Foster  is  entitled  to  sustain  the  pre- 
sent action. 

The  pri?iciples  governing  the  action  of  trespass  to  real  property 
are  well  defined  and  established.  The  basis  of  the  action  is  an  in- 
jury to  the  possession.  No  person  is  entitled  to  recover  damages 
for  the  injury,  but  the  one  who  has  the  actual  claim  or  constructive 
possession  of  the  land.  A  party  having  the  actual  and  lawful  pos- 
session may  maintain  the  action.  The  real  owner,  where  there  is 
no  adverse  possession,  can  maintain  the  action,  on  the  principle, 
that  the  possession  in  such  case  follows  the  ownership.     Where 

*  Wilson,  C.  J.,  did  not  sit  in  this  case, 
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there  is  an  adverse  possession,  the  owner  is  not  allowed  to  bring 
this  kind  of  action. 

Here  the  owner,  who  has  not  the  actual  possession,  institutes 
the  action  of  trespass.     He  is  entitled  to  maintain  it  un- 
P  656]  less  there  be  an  interfering  adverse  possession  on  the  part 
of  Cook.    We  apprehend  there  is  but  little  difficulty  in  de- 
termining this  question. 

The  English  doctrine  in  relation  to  real  estate  is,  that  there  can 
be  no  adverse  possession  against  the  crown,  nor  against  its  grantee, 
until  there  be  a  new  entry  after  the  grant.  An  entry  on  lands  be- 
longing to  the  crown  is  held  not  to  be  a  disseizin,  but  a  mere  in- 
trusion on  the  king's  possession.  His  possession  is  not  thereby 
divested,  but,  in  legal  contemplation,  still  continues.  The  king, 
not  being  disseized  by  the  entry,  his  conveyance  of  the  freehold  is 
good,  and  his  grantee  is  seized  by  virtue  of  it.  The  grantee  suc- 
ceeds to  the  rights  of  the  crown,  and  can  not  be  disseized  without 
another  entry  after  the  conveyance.  The  individual  making  the 
original  entry  acquires  no  new  right  by  the  conveyance,  but  only 
continues  his  old  interest^  and  remains  an  intruder  still,  liable  to 
be  sued  in  trespass.  This  is  the  doctrine,  as  distinctly  stated  in  2 
Bacon's  Abridgment,  331,  title  "  Disseizin." 

There  can  be  no  doubt  but  that  the  same  principles  are  applica- 
ble to  the  government  of  the  United  States.  It  possesses  the  same 
rights  of  sovereignty  and  prerogative  in  respect  to  the  public  lands. 
By  the  right  of  eminent  domain,  it  is  the  absolute  and  exclusive 
owner  of  all  the  public  lands  which  it  has  not  alienated  or  appro- 
priated. It  is  seized  of  them  to  as  full  an  extent  as  the  British 
government  can  be  of  its  domain.  It  can  not  be  disseized;  no  ad- 
verse possession  is  created  by  an  entry  on  its  lands.  The  entry  ia 
tortious,  and  confers  no  right  on  the  person  making  it.  Possession 
thus  acquired  can  never  ripen  into  a  right,  nor  authorize  any  de- 
fence against  the  government.  The  government  may  treat  the  per- 
son thus  in  possession  as  an  intruder,  and  sue  him  in  trespass.  On 
the  sale  of  the  lands  by  the  United  States,  the  patent  transfers  to 
the  purchaser  the  entire  legal  estate  and  seizin  to  as  full  an  extent 
as  the  government  held  them.  We  hold,  therefore,  that  the  action 
is  maintainable. 

What  we  have  said  respecting  the  public  lands,  is  irrespective 

of  the  pre-emption  laws.     It  is  not  insisted,  in  this  case, 

[*  657J  that  Cook  entered  on  the  land  in  question  in  reference 

to  those  laws,  or  acquired  any  specific  right  in  virtue  of 

them. 

Some  minor  questions,  growing  out  of  the  giving  and  refusing 
of  certain  instructions,  were  made  on  the  argument,  but  they  are 
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dismissed  with  the  sini^le  remark,  that  they  have  been  considered, 
and  are  regarded  as  untenable. 

The  judgment  of  the  circuit  court  is  affirmed  with  costs. 

Judgment  affirTned. 


Robert  Ferguson  et  al.  v.  Charles  W.  Hunter. 
Error  to  Madison. 

1.  Will — probate  under  statutes  of  1807, 1821.  Probate  of  a  will,  under  the  ter- 
ritorial act  of  1807,  was  required  to  be  made  by  the  solemn  oath  or  atiirmation 
of  two  or  more  credible  witnesses,  or  by  other  legal  pl-oof  before  the  clerk  of 
the  court  of  common  pleas.  Under  the  law  of  1819,  two  witnesses  were  required 
to  the  will,  who  should  declare  on  oath  or  affirmation  that  they  were  present  and 
saw  the  testator  sign  the  will,  and  in  each  other's  presence,  and  that  the  testator 
was  of  sound  mind  and  judgment.  By  the  act  of  1821,  a  court  of  probate  was 
established  and  vested  with  all  the  powers  then  possessed  by  the  court  of  com- 
mon pleas. 

2.  Same — proof  of  execution — ministerial  act.  The  act  of  taking  proof  of  the 
execution  of  a  will  is  a  ministerial,  not  a  judicial  act. 

3.  Same — manner  of  probate — effect.  Formerly,  there  were  two  modes  of 
proving  wills,  one  called  tlie  common  mode,  where  the  executor  produced  and 
proved  the  will  without  citing  the  parties  interested;  the  other,  in  due  form  of 
law,  where  the  executor  presented  the  will  before  the  judge,  in  the  presence  of 
the  parties  interested,  and  which,  after  full  examination,  was  allowed.  If  proved 
under  the  first  mode,  it  could  be  disputed  ;  if  under  the  second,  it  could  not.  (a) 

4.  Vkobatf.  covkt:— jurisdiction.  Courts  of  probate  have  exclusive  jurisdic- 
tion over  the  personalty,  but  have  none  over  the  realty,  {b) 

Ejectment  in  the  Madison  circuit  court,  brought  by  the  plain- 
tiffs in  error  against  the  defendant  in  error,  and  heard  before  the 
Hon.  Gustavus  P.  Koerner  and  a  jury,  at  the  October  term,  1845, 
when  a  verdict  of  "  not  guilty  "  was  rendered. 

The  evidence  adduced  upon  the  trial,  and  afterwards  excluded 
by  the  court,  will  appear  in  the  opinion  of  this  court. 

W.  Martin,  for  the  plaintiffs  in  error:     I.     The  will  [*  658] 
offered  in  evidence  was  duly  made  and  proved  conformable 
to  law,  when  probate  thereof  was  made. 

The  court  of  probate  that  passed  upon  the  will  was  a  court  of 
record,  having  original  and  exclusive  jurisdiction  over  the  probate 
of  wills.  The  law  required  that  the  court  should  be  satisfied  that 
the  will  was  duly  executed,  before  probate  could  be  allowed.     An 

(a)  For  statute  in  force  in  1886  con-  (6)   Jurisdiction  of   probate  courts 

trolling  probate  of  wills,  see  R.  S.  1874,  now  extends  to  applications  by  per- 

WiLLS,  ch.  148 ;    S.  and   C.'s   Stats,  p.  sonal  representative  for  leave  to  sell 

2465;    Cothran's  Stats.  (1885)  p.  1534.  land  of  deceased  to  pay  his  debts.     R. 

Statute   prescribes  only   one    method  S.  1874,  Administration,  ch.  3,  §  97 

for  proving  written  wills,  and  allows  et  seq.;  S.  and  C.'s  Stats,  p.  231;  Goth- 

makingof  nuncupative  wills  bequeath-  ran's  Stats.  (1885)  p.  73. 
ing  personal  property. 
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officer  reqiiired  by  law  to  do  a  certain  act  in  a  particular  manner  is 
presumed  to  have  acted  as  the  law  required,  until  the  contrary  is 
shown.  The  law  did  not  require  the  court  of  probate  to  spread 
upon  the  records  the  evidence  upon  which  probate  of  the  will  was 
allowed.  The  will  being  found  upon  the  records  of  the  court  of 
probate,  was  sufficient  proof  that  the  will  was  duly  proved  before 
it  was  placed  there.  Hence  a  certified  copy  of  it,  under  the  seal 
of  the  judge,  was  competent  evidence  to  go  to  the  jury  in  the  trial 
of  this  cause. 

II.  The  probate  of  the  will  was  a  decision  of  a  court,  on  a  sub- 
ject matter  within  its  jurisdiction,  and  until  reversed  is  binding 
and  conclusive  on  all  other  courts,  and  can  not  collaterally  be  ques- 
tioned. 

This  doctrine  can  not  be  questioned.  The  laws  of  this  State, 
previous  to  1837,  conferred  upon  the  probate  court  the  dignity  of 
a  court  of  record,  and  made  the  probate  of  a  will  a  judicial  act. 
From  a  decision,  admitting  or  rejecting  a  will,  the  party  aggrieved 
by  such  decision,  had  a  right  to  an  appeal  to  the  circuit  court,  and 
there  to  have  the  judgment  of  the  probate  court,  if  erroneous,  re- 
versed. If  no  appeal  is  taken,  the  judgment  of  said  probate  court 
is  conclusive.  For  this  doctrine,  see  3  Term  R.  125  to  131;  1 
Johns.  Ch.  K  155;  2  Cond.  R.  306;  9  Peters,  180;  Poplin  v. 
Hawke,  8  New  Hamp,  124;  16  Mass.  441;  Jacob -y.  Pulliam,  3 
J.  J.  Marsh.  200;  Jackson  v.  Rumsey,  3  Johns.  Cases,  234. 

III.  The  paper  offered  was  properly  autlienticated,  and  should 
have  been  received  in  evidence.  The  law  of  1823  provides  that 
copies  of  the  entries  of  the  records  of  all  public  officers,  certified, 

etc.,  shall  be  legal  evidence.  Tlie  office  of  the  court  of 
P  659]  probate  is  one  of  the  public  offices  alluded  to,  and  the  re- 
cord of  wills,  form  a  part  of  the  records  of  the  office. 
Hence  a  copy  of  the  will  admitted  to  probate,  is  competent  evi- 
dence, as  being  a  copy  of  the  records  of  a  court  of  record.  Owings 
V.  Ulery,  4  Bibb,  450,  451. 

N.  D.  Strong,  for  the  defendant  in  error:  This  is  an  action  of 
ejectment  to  try  the  title  to  the  other  half  of  the  city  of  Alton.  A 
will  was  introduced,  which  was  defective,  and  the  case  failed. 

1.  The  will  was  not  proved  according  to  law.  Territorial  Acts 
of  1815,  215,  §  32. 

The  object  of  the  law  was  to  make  lands  devisable,  which  could 
not  be  done  at  common  law.  If  a  will  was  made  and  proved  ac- 
cording to  law,  it  would  be  evidence  of  title.  In  this  case,  the 
will  was  signed  by  two  witnesses,  and  thus  far  the  law  was  com- 
plied with.  The  land  was  in  Madison,  but  the  pi'obate  of  the  will 
was  made  in  St.  Clair,  by  one  witness.  It  is  true  that  the  execu- 
tor made  oath,  but  he  was  not  a  "  credible  "  witness,  the  law  mean- 
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ing  "'  competent,"  being  a  devisee  and  interested.  There  was  no 
"  other  legal  proof."  The  probate  court  had  no  discretion  in  the 
matter;  it  was  bound  bv  the  statute.  The  statute  is  a  literal  copy 
of  the  statute  of  Pennsylvania  upon  the  same  subject,  except  that, 
being  a  Quaker  State,  the  word  "  oath  "  is  not  used  in  it.  Gordon 
on  Decedents,  40. 

The  will  should  have  been  proved  according  to  the  law  existing 
at  the  time  of  the  death  of  the  testator,  as  it  then  took  effect.  It 
is  assimilated  to  n  deed  made,  but  not  delivered.  A  deed  may  be 
kept  in  the  pocket  three  years,  but  it  is  not  effectual  until  a  delivery; 
so,  in  case  of  a  will,  the  death  of  the  testator  operates  as  a  delivery. 
Under  the  statute  of  1819,  section  22,  a  will  must  be  signed  and 
witnessed  in  the  presence  of  the  testator  and  two  persons  who  must 
see  each  other  sign.  All  three  must  be  present.  The  language  is 
imperative.  In  this  case,  the  requisite  legal  proof  was  not 
made. 

II.     The  plaintiffs  in  error  say  that  the  action  of  the  [*  660] 
court  of  probate  is  conclusive.     The  law  says  that  the  will, 
if  proved  as  required,  will  be  proof  of  title. 

As  to  j)roof  of  a  will,  see  1  Phil.  Ev.  397,  Cowen  and  Hill's  Ed. 

Proof  of  a  will  is  a  ministerial  act.     Laws  of  1837,  177,  §  5. 

This  question  must  have  come  before  the  court  incidentally,  in  the 

case  of  Ackless  ^».  Seekright,  Breese,  46,  the  opinion  in  which  was 

given  by  Chief  Justice  Keynolds,  late  governor  of  Missouri. 

The  case  of  Lessee  of  Adams  ■y.  Jeffries,  12  Ohio,  253,  was  ar- 
gued on  the  ground  of  the  court  having  jurisdiction  over  the  sub- 
ject matter,  but  the  Supreme  court  decided  that  it  must  appear 
that  tlie  parties  were  before  them. 

Some  States  have  decided  that  probate  of  a  will  is  conclusive  to 
show  title  to  land,  but  in  those  cases,  probate  was  made  by  a  court, 
which  was  a  court,  on  notice  to  parties,  and  where  the  matter  was 
tried.     A  court  of  competent  jurisdiction  had  passed  upon  it. 

There  was  no  proof  that  Davis  was  dead,  a  fact  necessary  to  be 
proved  in  order  to  give  the  probate  justice  jurisdiction.  A  person 
(ince  shown  to  be  living  is  presumed  to  continue  living  until  proved 
dead.  Nor  was  there  any  proof  that  it  was  of  record  in  his  court. 
Judgments,  by  the  common  law,  only  bind  parties  and  privies. 

Martin,  in  reply:  It  is  neither  a  widow,  nor  an  heir,  who  is 
now  asking  for  a  rigid  construction  of  this  will,  but  a  mere  tres- 
passer, who  shows  no  title  whatever. 

The  whole  current  of  American  decisions  is,  that  the  probate  of 

a  w^ill  is  conclusive,  and  can  not  be  collaterally  inquired  into.    Tar- 

ver  V.  Tarver,  9  Peters,  180;  Poplin  v.  Hav/ke,  8  New  Hamp.  124, 

These  matters  are  required  to  appear  of  record. 

The  defendant  objects,  that  there  w^as  no  proof  of  the  death  of 
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Davis.     Ko  certificate  of  the  fact  was  necessary,  but  the  fact  was 

proved.      The  court  will  not  presume  that  the   probate 

r*  6611   justice  was  guilty  of  fraud.     The  law  requires  him  to  per- 

lorm  certain  duties,  and  he  is  presumed  to  have  performed 

them,  until  the  contrary  is  shown. 

Neither  was  there  any  requirement  that  proof  should  be  made 
in  the  county  where  the  land  was  situated  at  the  time  of  the  exe- 
cution of  the  will. 

As  regards  the  fact  of  death,  the  law  does  presume  a  man  to  be 
dead,  if  he  is  absent  seven  years. 

A  certified  copy  of  the  will  is  made  evidence  by  the  statute,  it 
being  a  matter  of  record. 

Tiie  case  cited  from  the  12th  ot  Ohio  Eeports  has  nothing  to  do 
with  this  case,  and  as  to  the  decision  in  Pennsylvania  this  court 
will  not  recognize  it,  unless  the  Pennsylvania  statute  is  before  them. 

ScATES,  J.*  Ejectment  by  the  plaintiffs  against  the  defendant 
in  error. 

The  plaintiffs  read  in  evidence  an  exemplification  of  a  patent 
from  the  United  States  to  one  Samuel  Jaqueway,  and  a  deed  from 
Jaqueway  to  one  Jesse  Davis,  for  the  premises  in  question.  They 
then  offered  in  evidence  an  exemplification  of  the  will  of  said 
Davis,  by  which  he  devised  the  premises  to  one  Joseph  N.  Crea- 
mer after  the  expiration  of  a  life  estate  therein  to  Philip  Creamer, 
bearing  date  the  15th  day  of  April,  1817,  and  tested  by  Wm. 
Bridges  and  Thos.  Foster,  together  with  the  probate  thereof;  from 
which  it  appears  that  on  the  10th  day  of  March,  1823,  Thomas 
Foster  appeared  before  John  Hay,  judge  of  probate  of  St.  Clair 
coiLUty,  and  in  vacation,  and  after  being  duly  sworn,  stated  that 
he  signed  the  will  as  a  witness  in  the  presence  of  the  testator,  and 
the  testator  signed  it  in  his  presence,  being  then  of  sound  mind 
and  memory;  and  that  he  was  not  present  at  the  signing  of  the 
other  witness.  Afterwards,  on  the  5th  day  of  April,  1823,  and  in 
vacation,  one  Philip  Creamer,  the  executor  of,  and  devisee 
I*  662]  for  life  of  the  premises,  appeared  before  said  judge  of  pro- 
bate, and  stated  upon  oath,  that  that  was  the  last  will  and 
testament  of  the  said  deceased.  Then  followed  the  certificate  of 
the  judge  of  probate,  that  the  foregoing  writing  purporting  to  be 
the  last  will  and  testament  of  Jesse  Davis,  deceased,  with  the  cer- 
tificates thereunto  written,  was  a  true  transcript  of  the  original  as 
recorded,  and  dated  the  5th  day  of  April,  1823.  Letters  testamen- 
tary were  issued  thereon  the  same  day  to  Philip  Creamer.  The 
defendant  objected  to  the  reading  of  this  in  evidence,  because  the 
proof  was  not  made  according  to  law.     The  court  sustained  the 

*  Wilson,  C.  J.,  did  not  sit  in  tliis  case. 
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objection,  and  excluded  it.     This  is  assigned  for  error,  and  it  is 
the  only  error  that  we  deem  important  to  be  noticed. 

The  record  nowhere  shows  when  Jesse  Davis  died.  If  he  died 
before  March,  1819,  the  probate  of  the  will  should  have  been  made 
accordino;  to  the  provisions  of  the  act  of  1807,  (Territorial  Laws, 
215,  §  32,)  requiring  "two  or  more  credible  witnesses,  upon  their 
solemn  oath  or  aihrmation,  or  by  other  legal  proof,"  before  the  clerk 
of  the  court  of  common  pleas.  The  exemplihcation  offered  is  not 
proved  in  this  way,  nor  before  that  officer,  and  I  therefore  suppose 
that  the  testator  was  still  living  until  after  the  act  of  1819.  For 
by  the  last  act  (Laws  of  1819,  231,  §  22,)  although  the  proof  was 
made  before  the  same  officer,  yet  the  act  required  two  witnesses  to 
the  will,  and  that  two  should  declare  on  oath  or  affirmation  that 
they  were  present  and  saw  the  testator  sign  the  will,  and  in  each 
other's  presence,  and  that  the  testator  was  of  sound  mind  and  judg- 
ment. By  the  act  of  1821,  (Laws  of  1821,  119, 120,  §§  1  and  4,)  a 
court  of  probate  was  established  and  vested  with  all  the  powers 
then  possessed  by  the  court  of  common  pleas.  The  proof  of  this 
will  was  made  in  1823  before  the  judge  of  probate.  The  probate 
should  have  been  made  by  two  subscribing  witnesses,  according  to 
the  act  of  1819.  Here  it  is  made  by  one  only.  The  other  witness 
was  not  a  subscribing  witness  to  the  will,  and  was  also  incompe- 
tent to  be  a  witness,  being  devisee  and  executor.  '  The  act  of  1807 
was  not  in  force  at  the  probate  of  this  will;  and  we  can  not  * 

2)resame  that  "  other  legal  proof"  was  offered,  because  no  [*  663] 
such  proof  could  at  that  time  have  been  received,  not  be- 
ing provided  for  by  the  act  of  1819.  The  probate  contained  in 
the  exemplification  shows  how  it  was  made,  to  wit:  by  the  oath  of 
Thomas  Foster,  a  subscribing  witness,  and  by  the  oath  of  Philip 
Creamer.  Foster  does  not  state  that  the  testator  simied  in  the 
pi-esence  of  the  other  witness.  Bridges,  nor  that  Bridges  signed  in 
liis  presence.  So  the  probate  does  not  comply  with  the  law  of 
1819. 

It  is  answered  to  this  objection,  that  the  probate  court  is  a  court 
of  record,  and  its  judgments  and  judicial  orders  are  conclusive,  and 
can  not  be  inquired  into  in  collateral  pi'oceedings.  This  is  admit- 
ted as  a  principle,  that  judgments  can  not.  But  this  act  of  taking 
proof  of  the  execution  of  the  will  is  a  ministerial  act.  It  has  been  so 
treated  in  this  court  in  the  case  of  AcMess  v.  Seekright^  etc., 
Breese,  46,  where  the  court  examined  and  decided  upon  the  pro- 
bate of  a  will  on  the  trial  of  an  ejectment,  although  the  will  had 
been  proven  before  the  proper  tribunal.  Mr,  Phillips  lays  down 
two  modes  of  making  proof  of  wills;  one  he  calls  the  common 
mode,  as  where  the  executor  produces  and  proves  the  will,  with- 
out  citing  the  parties  interested;  the  other  in  form  of  law-  as  where 
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the  executor  presents  tlie  will  before  the  judge,  in  the  presence  of 
tlie  parties  interested,  and  which,  after  full  examination,  is  finally 
allowed.  1  Phil.  Ev,  396-7.  So,  if  it  be  proved  in  the  common 
form,  it  maj  be  disputed,  but  otherwise  when  established  in  form 
of  law.  lb.  Courts  of  probate  have  exclusive  jurisdiction  over  the 
personal  estate,  but  have  none  over  the  realty.  Accordingly,  an- 
other distinction  has  been  taken,  as  to  the  effect  of  a  probate,  in 
the  case  of  Bogardus  v.  Clark,  4  Paige,  625,  that  it  is  conclusive 
between  the  parties  litigating  it  as  to  the  personalty,  but  not  even 
then  as  to  the  realty,  for  over  that  the  surrogate  liad  no  jurisdic- 
tion. And  in  that  case,  the  devisee  was  allowed  to  insist  upon  the 
validity  of  the  will  in  relation  to  the  realty,  although  it  had  been 
set  aside  upon  an  appeal  from  the  surrogate. 

We  are  of  opinion,  that  the  probate  under  consideration 
r*  664]  was  a  ministerial  act  done  in  the  common  form,  but  upon 
insufficient  proof  to  establish  its  validity  for  devising 
lands,  not  having  been  proven  by  two  subscribing  witnesses,  and 
to  have  been  signed  by  the  testator  in  their  presence,  and  signed  by 
them  in  each  other's  presence,  and  his.  We  are  of  opinion,  that 
this  will  is  sufficiently  proven  to  pass  the  title  to  the  land,  and 
that  it  is  competent  for  the  defendant  to  object  to  it  on  that 
ground,  on  the  trial  in  this  ejectment.  As  the  other  evidence 
offered  depended  upon  the  admissibility  of  this  will,  it  is  unneces- 
sary to  notice  any  other  question  in  this  record.  Judgment  affirmed 
with  cost. 

Judgment  afirmed. 


George  W.  French  v.  Calvin  Carr. 

Appeal  from  Kane. 

1.  Public  LAKDS — improvements.  Improvements  made  upon  lands  owned  by 
the  government  are,  by  the  various  statutes  upon  the  subject,  regarded  as  prop- 
erty, and  their  owner  has  such  an  interest  in  them  as  would,  by  virtue  of  a  de- 
cree'under  the  bankrupt  law  of  the  United  States,  approved  Aug.  19,  1841,  pass 
to  the  assignee,  (a) 

2.  Same — same — bankruptcy  law.  A  bankrupt,  after  having  filed  his  petition. 

Cases  Citing  Text.  patent,  shall  be  void.  Rose  «.Buckland, 

(a)  Interest  in  land  of  mere  posses-  17  111.  309,  318.      Writing  is  necessary 

sor  may  be  sold  on  execution.  Switzer  to  convey  pre-emption  right;   it  does 

V.  Skiles,  8  Gilm.  529,  583.     Preemp-  not  pass  by  parol.     Lester  v.  White's 

tion  right  is  property,  which  may  be  Heirs,  44  111.  464,  467.     Where   fee  of 

conveyed.  Delannayy.  Burnett,  4  Gilm.  public  street  was  in  individual, /icW, 

454,492;  Sargeant  «.  Kellogg,  5  Gilm.  under   bankrupt  act  of  1841,   that   it 

273',  279;   May   v.  Symms,  20   111.  95,  passed   to  owner's  assignee   in   bank- 

100!   Congress  has  power  to  enact  that  ruptcy  and  became  vested  in  purchas- 

all   conveyances  of   bounty  lands  or  er  from  assignee.     Kinzie  v.  Winston, 

warrants  therefor,  prior    to  issue  of  56  111.  56,  66. 
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sold  his  improvements  upon  a  tract  of  government  land,  and  subsequently 
brought  suit  to  recover  the  amount  agreed  to  be  paid  therefor.  The  defendant 
relied,  for  his  defence,  upon  the  fact  of  the  bankruptcy  of  the  plainlifl',  and  that 
the  property,  by  operation  of  law,  had  been  thereby  divested  out  of  him  prior  to 
the  sale :  Held,  that  the  plaintiff,  when  he  applied  for  his  discharge  under  the 
banlirupt  act,  had  an  interest  of  a  substantial,  tangible  and  beneficialcharacter 
in  the  improvements,  wiiich  necessarily  passed  to  his  assignee,  and  the  subse- 
quent sale  being  made  when  his  title  was  gone,  the  promise  of  the  defendant 
was  wholly  without  consideration,  and  the  plaintiff  was  not  entitled  to  recover. 

Assumpsit  in  the  Kane  circuit  court,  brought  by  the  appellee 
against  the  appellant,  and  heard  before  the  Hon.  John  D.  Caton 
and  a  jury,  at  the  April  term,  1844.  Yerdict  and  judgment  for 
the  plaintiff  below  for  $550. 

The  facts  of  the  case  are  sufficiently  stated  in  the  opinion  of  the 
court. 

O.  Peteks,  and  E.  E.  Harvey,  for  the  appellant:  If  the  re-sale 
of  the  ch\im  fi-om  Carr  to  French  was  before  Carr's  bank- 
ruptcy, then  Carr  had  no  right  of  action,  and  the  debt  [*  665] 
thereby  created  passed  to  the  assignee  in  bankruptcy,  and 
the  assignee  could  only  maintain  the  action.  Starkie's  Ev.  title 
"  Bankruptcy,"  passim.  See  Laws  of  Congress  of  1840-41,  3d 
sec.  of  bankrupt  law.  This  act  vests  in  the  assignee,  ipso  facto  ^ 
without  any  other  assignment  whatsoever,  all  the  property  and 
rights  of  property  of  the  bankrupt. 

If  the  re-sale  was  after  Carr's  bankruptcy,  then  no  title  passed, 
the  same  then  being  in  the  assignee  by  the  act  of  bankruptcy;  so 
that  if  there  had  been  a  contract  of  re-sale,  nothing  passed,  and 
there  was  no  consideration  to  support  the  promise. 

A  "  claim"  is  such  a  property  as  may  be  levied  upon,  and  con- 
sequently as  would  pass  to  the  assignee.  Turney  'u.  Saunders,  4 
Scam.  557.  Any  right  in  real  estate  is  property.  And  if  this  be 
so,  a  payment  of  the  price  by  French  to  Carr,  will  be  no  bar  to  a 
recovery  of  French,  by  the  assignee,  of  the  value  of  the  claim  of 
Carr.     Enojland  v.  Clark,  lb,  49. 

If  the  bankrupt  is  not  required  to  schedule  a  "claim,"  and  if 
such  a  "claim"  right  does  not  pass  by  the  bankruptcy  to  the  as- 
signee, the  bankrupt  may  be  possessed  of  large  and  valuable  es- 
tates, such  as  will  command  money  and  sell  for  high  prices;  pro- 
perty on  which,  perhaps,  the  money  of  his  creditors  has  been 
expended,  and  by  thus  investing  it,  he  is  left  in  control  of  abund- 
ance, and  his  creditors  be  cut  off  without  a  shilling.  Such  a  result 
would  be  a  reproach  to  our  law,  and  a  fraud  upon  creditors.  So 
that  no  matter  when  the  sale  was,  nothing  passed  from  Carr  to 
French,  and  no  cause  of  action  is  shown  to  have  existed  in  Carr, 
on  which  this  action  can  be  maintained. 

J.  B.  Thomas,  and  I.  G.  "Wilson,  for  the  appellee,  cited  Blair  v 
Worley,  1  Seam.  179. 
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KoEKNER,  J.*  Carr,  the  plaintiff  below,  sued  the  appellant, 
French,  in  the  circuit  court  of  Kane  county,  in  assumpsit, 
for  the  value  of  certain  improvements  made  by  him  on 
P  666]  lands  belonging  to  the  United  States,  and  sold  to  defend- 
ant. The  jury  found  a  verdict  for  plaintiff  for  $550,  and 
defendant  moved  for  a  new  trial,  assigning,  amongst  other  reasons, 
the  general  one,  that  the  verdict  was  against  law  and  evidence. 
The  court  overruled  the  motion,  which  decision  is  one  of  the  errors 
assigned. 

The  bill  of  exceptions  discloses  the  following  facts:  That  Carr 
had  made  improvements  on  a  tract  of  land  belonging  to  the  gov- 
ernment, worth  from  $550  to  $600,  and  had  lived  on  said  land; 
that  in  March,  1842,  he  removed  from  the  same,  and  sold  the  im- 
provements, or  his  claim,  to  French,  who  paid  or  secured  the  pur- 
chase money.  French  then  commenced  cultivating  a  portion  of 
said  land,  but  did  not  then  move  on  to  it;  that  in  July  following, 
French,  finding  himself  involved  in  some  difficulty  regarding  the  true 
boundary  line  of  his  purchase,  prevailed  on  Carr  to  take  back  the  lot. 
Carr,  in  part  payment,  conveyed  a  house  and  lots  in  the  town  of 
Elgin  to  French,  and  there  was  a  sort  of  an  understanding  between 
the  parties,  at  the  time  of  the  re-sale  to  Carr,  that  if  the  difficulty 
regarding  the  boundary  should  be  adjusted,  French  could  have  the 
right  to  re-purchase  again,  and  that,  in  that  case,  Carr  should  take 
the  house  and  lots  in  Elgin  as  part  payment.  French,  at  this 
time,  took  a  lease  from  Carr  for  a  part  of  the  premises,  for  the  pur- 
pose, it  seems,  of  protecting  a  crop  of  spring  wheat,  which  he  had 
raised  on  the  land,  under  his  first  purchase.  In  August,  1842, 
Carr  filed  his  petition  under  the  bankrupt  act,  and  was  declared  a 
bankrupt  by  the  district  court  of  the  United  States  in  October  fol- 
lowing, shortly  after  which  time  French  moved  upon  the  land  in 
question,  and  has  remained  in  possession  ever  since;  Carr,  about 
the  same  time,  taking  possession  of  the  house  and  lots  in  Elgin, 
which,  under  the  agreement  made  in  July,  Carr  was  to  take  as  a 
part  of  the  purchase  money.  French,  a  few  days  before  the  trial, 
admitted  that  he  had  re-purchased  from  Carr  and  owed  him  the 
whole  claim,  deducting  the  price  for  the  house  and  lots  in  Elgin, 
and  that  he  did  not  object  paying  because  he  did  not  owe  Carr,  but 
because  he  was  afraid  of  his  (Carr's)  creditors,  and  his  assignee  in 

baidvruptcy. 
r*  667]       The  evidence  leaves  it  somewhat  doubtful  as  to  the  par- 
ticular time  when  the  last  sale  to  French  was  made,  but 
as  the  court  had  given  an  instruction  that  Carr  was  not  entitled  to 
recover,  if  the  sale  had  not  taken  place  before  he  was  declared  a 

♦Wilson,  C.  J.,  did  not  sit  in  this  case. 
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bankrupt,  the  juiy  must  have  found  that  it  was  made  after  such 
declaration,  which  finding  the  facts  of  the  case  sufficiently  justify. 

The  court  is  now  called  upon  to  decide  whether  the  verdict  in 
favor  of  the  plaintiti"  is  warranted  by  the  law  arising  upon  the 
facts  in  the  case.  The  proper  solution  of  the  question  depends  up- 
on the  nature  of  the  claim  of  Carr  to  said  improvements  before  he 
sold  them  to  French,  and  whether  it  was  one  of  which  the  law 
takes  notice,  and  which,  by  the  decree  of  bankruptcy,  passed  to  his 
assignee.  By  the  third  section  of  the  bankrupt  law,  approved 
Aug.  19,  1841,  it  is  provided,  "  that  all  the  property,  and  rights 
of  property,  of  every  name  and  nature,  and  whether  real,  personal 
or  mixed,  of  every  bankrupt,  except  as  hereinafter  provided,  who 
shall,  by  a  decree  of  the  proper  court,  be  declared  to  be  a  bank- 
rupt within  this  act,  shall,  by  mere  operation  of  law,  ipso  facto^ 
from  the  time  of  such  decree,  be  deemed  to  be  divested  out  of  such 
bankrupt,  without  any  other  act,  assignment  or  other  conveyance, 
and  the  same  shall  be  vested  by  force  of  such  decree  in  such  as- 
signee as  shall  be  appointed,"  etc. 

This  language  is  sufficiently  comprehensive  to  embrace  the  most 
minute  and  temporary  interests  in  property,  and  if,  on  examina- 
tion, it  should  appear  that  Carr  had  any  right  of  property  in  the 
improvements  so  made  by  him  on  the  public  land,  he  has  certain- 
ly lost  his  right  of  disposal  over  the  same  by  being  declared  a 
bankrupt,  and  can  not  succeed  in  his  action.  In  determining  this 
question,  this  court  must  be  guided  by  the  legislation,  which,  from 
time  to  time,  has  been  had  on  the  subject  of  improvements  on  public 
land,  and  its  former  decisions,  made  with  reference  to  such  lee-is- 
lation.  What  the  legislature  in  their  sovereign  capacity  have  de- 
clared to  be  propei'ty,  the  courts  of  Illinois  are  bound  to  consider 
as  such. 

By  a  law  passed  February  15,  1831,  contracts  made  for 
improvements  on  lands  owned  by  the  government  of  the 
United  States,  were  declared  to  be  valid  and  binding.  The  [*  668] 
Supreme  court  having  decided  under  this  law,  Ilutson  v. 
Overturf^  1  Scam.  171,  that  it  did  not  apply  to  contracts  made  af- 
ter one  of  the  parties  had  actually  purchased  the  land,  and  that,  in 
such  a  case,  a  promise  to  pay  for  iinprovements  was  not  supported 
by  a  sufficient  consideration.  The  legislature  not  long  after  en- 
acted, that  the  said  first  law  should  hereafter  be  construed  to  ap- 
ply, as  well  to  contracts  made  subsequent,  as  to  those  made  previous 
to  the  purchase  of  public  land  from  the  (J.  S.  government.  Laws 
of  1839. 

By  various  other  enactments,  (see  laws  of  1837  and  1839,)  the 
possession  of  persons  settled  on  unsold  lands  of  the  United  States, 
is  recognized  as  furnishing  sufficient  title  to  commence  and  defend 
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actions  of  trespass,  trespass  quare  clausumfregit,  forcible  entry  and 
detainer,  and  ejectment,  in  all  cases  where  the  United  States,  or 
persons  claiming  under  them,  are  not  parties.  While  this  court 
has  repeatedly  decided,  that  no  settler  acquires  a  right,  either  to 
the  land,  or  the  improvements,  which  he  chooses  to  make  upon  it, 
as  against  the  United  States  and  their  grantees,  (see  the  case  of 
Blair  V.  Worley,  1  Scam.  179;  Cook  v.  Foster,  decided  at  this 
term;)  it  has  not  failed  to  conform  to  the  express  enactment  of  the 
leo-islature  on  this  subject,  and  has  regarded  the  labor  of  the  actual 
settler  in  iui proving  the  public  domain,  and  the  capital  expended 
in  such  a  meritorious  pursuit,  as  being  capable  of  forming  the  sub- 
-ject  matter  of  a  variety  of  contracts  and  dealings  between  citizen 
and  citizen. 

In  Turney  v.  Saunders,  4  Scam.  531,  it  was  decided  that  a  me- 
chanic had  a  lien  on  buildings  erected  by  him  for  an  occupant  of 
o-overnment  land,  under  the  17th  section  of  the  mechanic's  lien 
law,  Dassed  in  1*839,  which  provides,  that  any  person  who  has  an 
estate  in  the  premises,  though  less  than  a  fee  simple,  shall  be  con- 
sidered as  the  owner,  within  the  meaning  of  this  act.  The  ques- 
tion was  there  directly  decided,  that  improvements  on  public  land 
are  an  estate.  The  court  in  that  case  says:  "  The  legislature  has 
wisely  seen  lit  to  pass  a  variety  of  acts,  recognizing  and  affect- 
ing the  interest  in  these  possessions.  The  general  government  still 
retains  the  title  to  a  great  portion  of  the  land,  on  which 
r-  669]  are  permanent  improvements  of  great  intrinsic  value,  and 
hence  the  necessity  of  passing  laws  adapted  to  property 
thus  peculiarly  situated.  These  improvements  are  treated  through- 
out by  the  legislature  as  the  property  of  individuals,  and  as  such 
they  are  subject  to  the  control  and  disposition  of  the  law,  so  far  as 
the  occupant  i^  concerned,  as  much  as  if  he  owned  the  fee,  except, 
however,  that  no  disposition  can  be  made  of  them,  so  as  to  affect 
in  any  way  a  title  derived  from  the  United  States,  in  opposition  to 
which,  the  estate  of  the  occupant  vanishes." 

The  principles  laid  down  in  that  case  apply  with  all  their  force 
to  the  present  case.  Carr,  before  he  was  declared  a  bankrupt,  could 
have  sold  his  claim,  and  enforced  payment  of  the  purchase  money 
by  law;  he  could,  if  in  possession,  have  successfully  defended  his 
title  against  the  world,  except  the  United  States,  and  their  grantees. 
Under  these  circumstances,  we  can  not  permit  to  have  it  said  that 
he  had  no  property  or  right  of  property  in  these  improvements. 
In  this  very  case,  Carr,  while  he  applied  for  his  discharge  under 
the  bankrupt  act,  had  a  negotiation  pending  for  the  sale  of  his 
claim,  securing  to  him  8500.00  or  8000.00.  His  interest,  it  is  true, 
was  capable  of  being  defeated  by  act  of  government,  or  by  purchase 
from  the  same;  but,  until  such  defeasance,  it  existed,  and  was  of  a 

533 


1845.] 


Keddick  v.  Cloud's  Adhinisteatoks.  670 


Syllabus. 


substantial,  tangible  and  beneficial  character.  It  necessarily  passed 
to  liis  assignee,  and  the  subsequent  sale  to  French  being  made  when 
Carr's  title  was  gone,  the  promise  of  French  to  pay  the  purchase 
money  was  wholly  without  consideration,  and  the  plaintiff  not  en- 
titled to  recover. 

It  is  unnecessary  to  examine  into  the  other  features  of  the  case, 
as  judgment  must  be  reversed  and  a  new  trial  granted,  for  the  rea- 
son that  the  verdict  was  against  law.  Judgment  is  reversed  at  the 
cost  of  the  appellee,  and  cause  remanded  and  a  venire  de  novo  or- 
dered.* 

Judgment  reversed. 

*  After  the  decision  in  this  case,  the  counsel  for  the  appellee  filed  a  petition 
for  a  re-hearing,  which  was  denied. 


William  Reddick,  Sheriff  of  La  Salle  County,  v.  The  AD3ii]snsTKA- 
TOES  OF  Joseph  Cloud,  deceased. 

Error  to  La  Salle.  [*  670] 

1.  Fee  BrLL — in  control  of  officer  entitled  to  fees.  The  ofHcers  interested  in  a 
fee  bill,  delivered  as  an  execution  against  the  defendant,  have  a  right  to  control 
it.  The  sheriff  is  liable  to  their  orders,  except  in  relation  to  his"  own  fees,  as 
much  as  he  is  to  the  orders  of  the  plaintiff  in  execution,  in  relation  to  it.  But, 
not  so  in  relation  to  the  execution  :  that  is  the  plaintiff's  process,  and  he  has  the 
exclusive  control  of  it.  He  is  liable,  in  the  first  instance,  to  the  ofiicers  for*  their 
own  costs,  and  is  entitled  to  recover  them  of  the  defendant  to  reimbui'se  him- 
self. But  if  the  costs  are  collected,  and  the  plaintiff  has  not  already  paid  the 
officers  their  respective  fees,  they  maj-  compel  the  sheriff  to  pay  over  to  them. 
This  remedy  extends,  as  well  to  the  cost  bill  of  the  plaintiff,  as  to  the  fee  bill 
against  the  defendant,  or  a  fee  bill  against  the  plaintiff. 

2.  Costs — collection  by  officer.  If  a  plaintiff  has  not  paid  his  own  costs  to  the 
officers,  they  are  not  delayed  in  their  remedy  therefor,  nor  compelled  to  wait  un- 
til he  is  able  or  pleases  to  collect  them  of  the  defendant.  Tliey  can  proceed  by 
fee  bill  or  suit,  {a) 

3.  Execution — lery  during  lifetime — sale  thereafter.  If  a  levy  be  made  in 
the  life  of  the  execution  or  fee  bill,  the  officer  may  sell  the  property  after  the  re- 
turn daj'.  No  new  writ  or  fee  bill  is  necessary  for  that  purpose.  A  venditioni 
e.rponas  is  not  intended  to  empower,  or  as  an  authority  for  the  officer  to  sell,  but 
rather  to  compel  him  to  do  his  duty  by  selling. 

4.  Fee  bill — costs  against  defendant — plaintiff  no  control.  The  plaintiff  in 
an  execution  has  no  right  of  control  over  the  fee  bill  against  the  defendant ;  that 
belongs  to  the  officers,  (b) 

5.  Same — to  run  in  name  of  PeopU.  The  constitution  provides,  that  all  "pro- 
cess, writs  and  other  proceedings"  shall  run  in  the  name  of  "the  people  of  the 

Cases  Citing  Text.  his  attorney.    Wickliff??.  Robinson,  18 

(a)   Held,  arguendo,  that  officers  of  111.  145. 

courts  may  collect  their  fees  by  fee  bill,  (5)  Plaintiff  has  right  to  control  ex- 

but    not    by  execution.     Xewkirk  t.  ecution  without  interference  from  at- 

Chapron,  17  111.344, 352.  Clerk  of  court  torney  or  officer;   sheriff  is  liable  on 

has  no  right  to  issue  execution  without  his  bond  for  disobedience  to  plaintifl  's 

authority  from  judgment  creditor  or  orders.   Morgan  c.  People,  59  111.  58  60. 
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State  of  Illinois."  A  fee  bill  to  be  delivered  as  an  execution  falls  under  the 
terms,  "  process,"  "  writ,"  and  should  run  in  the  name  of  "  the  people  of  the  State 
of  Illinois,"  just  as  executions  do,  and  should  contain  a  mandate  to  the  sherift' 
to  levy  the  amount  of  the  costs  of  the  estate  of  the  person  against  whom  it  is 
issued,  (c) 

Motion  for  a  rule  on  the  slieriiF  of  La  Salle  county  to  sliow  cause 
why  he  should  not  return  a  certain  execution  and  fee  bill,  made  in 
the  La  Salle  circuit  court,  after  due  notice,  and  heard  before  the 
Hon.  John  D.  Caton,  at  the  November  term,  1845.  The  court,  at 
the  hearing,  ordered  the  sheriff  to  return  them  instanter,  from 
which  decision  he  appeals  to  this  court. 

H.  G.  Cotton,  and  E.  S.  Leland,  for  the  plaintiff  in  error:  1. 
Execution  of  a  judgment  is  enforced  by  the  party,  who 
r*  671]  has  obtained  the  judgment,  suing  out  a  certain  writ,  founded 
upon  and  suitable  to  the  action  in  which  the  judgment  has 
been  given,  and  directed  to  the  sheriff  of  the  proper  county,  which 
writ  is  supposed  to  be  granted  at  the  request  of  the  party  entitled 
thereto,  for  the  purpose  of  affording  him  satisfaction  of  the  judg- 
ment so  obtained  by  him.     1  Sellon's  Pr.  541. 

The  plaintiff"  has  full  control  of  his  execution.  Gale's  Stat.  535, 
S  30.  He  may  sue  out  an  execution  within  a  year  and  a  day  by 
an  attorney  other  than  the  attorney  of  record.  Thorp  v.  Fowler, 
5  Cowen,  446.  The  attorney  as  well  as  the  sheriff'  are  subject  to 
the  instructions  of  the  plaintiff.  Bat,  if  the  plaintiff's  instruc- 
tions will  produce  a  great  sacrifice  of  property,  the  sheriff'  may  ex- 
ercise a  proper  discretion  and  postpone  the  sale. 

There  is  no  adjudged  case  giving  to  the  clerk  a  lien  upon  the 
judgment  for  his  fees;  and  we  have  no  statute  expressly  creating 
such  lien.  The  statute  has  provided  a  clerk  with  the  means  of  ob- 
taining ample  security.  Gale's  Stat.  195.  The  presumption  of  the 
law  is,  that  the  parties  advance  the  fees  as  the  suit  progresses. 
Watson  -y.  Depeyster,  1  Caines,  66. 

If  the  clerk  ii  bound  to  perform  services,  when  his  fees  are  not 
advanced,  as  seems  to  be  intiinated  in  the  case  of  an  attorney  in 
the  case  of  Castro  v.  Bennett,  2  Johns.  296,  the  legislature  has  en- 
deavored to  provide  a  summary  way  of  collecting  them  by  fee  bill. 

(c)   Under  provision  of  constitution,  20  111.  509,  515.    Any  execution,  e.  g. 

which  provides  that  process  shall  run  special  execution  for  sale  of  land,  is 

in  name  of  The  People  of  the  State  of  within  constitutional  provision  requir- 

Illimis,  fee  bill  to  have  force  of  execu-  ing  all  process  to  run  in  name  of  Peo- 

tion  must  so  run;   leciislature  can  not  pie;  execution  wiiich  does  not  so  run 

dispense  with  this  constitutional  re-  is  void  and  sale  under  it  may  be  suc- 

quirement.     Ferris  «.  Crow,  5   Gilm.  cessfully   attacked   in  collateral  suit. 

liG,  100.    Scire  facias  to  foreclose  mort-  Sidwell  v.  Schumacher,  99  111.  436, 436. 

gage  which  does  not  run  in  name  of  See  Constitution  of  1870,  Art.  6,  §  33; 

iPeople  is  "  void,"  but  by  withdrawing  S.  and  C.'s  Stats,  p.  139 ;  Cothran's  Stats, 

demurrer  and  pleading  over  defendant  (1885)  p.  21. 
waives  defect.    McFadden  v.  Fortier, 
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Gale's  Stat.  300,  §  8.  But  this  statute  only  authorizes  the  clerk 
to  issue  his  fee  bill  against  the  party  in  whose  favor  the  service 
was  rendered. 

The  act  of  1843  is  subsequent  to  the  issuing  of  the  execution 
in  this  case,  and  that  act  only  requires  the  new  clerk  to  issue  his 
fee  bill  or  execution  upon  the  request  of  his  predecessor  or  legal 
representative  for  fees  belonging  to  the  old  clerk.  Laws  of  1843, 
68.  Giving  this  statute  the  broadest  interpretation,  it  can  only 
authorize  an  execution  upon  a  judgment  for  costs,  at  the  instance 
of  a  former  clerk. 

It  is  presumed  the  legislature  did  not  intend  to  provide  a  new 
process,  or  extend  the  remedy  for  this  particular  case ;  but 
that  fee  bill  or  execution  are  used  as  synonymous  terms,  [*  672j 
as  a  fee  bill  has  the  force  and  effect  of  an  execution. 

If  the  lien,  which  is  given  to  an  attorney  by  the  English  law,  be 
extended  to  clerks  in  this  State,  still  a  clerk  would  have  no  au- 
thority 'to  issue,  control,  or  compel  a  return  of  an  execution  upon 
a  judgment  rendered  for  damages  as  well  as  costs;  he  is  a  mere 
officer  of  the  court,  and  takes  no  charge  of  the  rights  or  interests 
of  either  party.  But  an  attorney  is  placed  in  the  stead  of  the  party, 
to  manage  his  matters  of  law.  3  Bl.  Com.  25.  The  attorney's  au- 
thority determines  with  the  judgment,  or  at  least  with  the  issuing 
execution  within  a  year  and  a  day  thereafter.  Jackson  v.  Bartlett, 
8  Johns.  281. 

Settlement  of  costs  by  a  party  in  the  suit,  in  whose  favor  they  are 
awarded,  with  the  opposite  party,  made  bonajide,  is  valid,  if  made 
without  notice  from  the  attorney  of  any  claim  or  lien.  The  Peo- 
ple V.  Hardenburgh,  8  Johns.  259;  4  Term.  R.  124. 

2.  Costs  of  the  prevailing  party  shall  be  included  in  the  judg- 
ment. Gale's  Stat.  534,  §  25.  The  27tli  section  renders  it  un- 
necessary to  insert  in  the  judgment  the  costs  of  the  prevailing 
party;  but  the  fee  book  of  the  clerk  shall  be  taken  and  deemed  a 
part  of  the  record,  etc. 

Taxing  costs  is  a  judicial  act.  Miller  v.  Adams,  4  Scam.  195. 
The  taxing  officer  must  determine  the  amount  the  plaintiff  is  en- 
titled to  recover  beyond  the  verdict  of  the  jury,  for  his  costs  of  in- 
crease. He  must  determine  what  fees  the  officers  are  entitled  to 
for  services,  the  amount  of  fees  for  each  for  travel  and  attendance; 
and  in  some  cases  may  tax  interest  with  the  costs.  Farlie  v.  Law- 
son,  5  Cowen,  424.  Before  the  costs  can  become  a  part  of  the 
judgment,  they  must  be  taxed  by  the  judge;  2  Dunlap's  Pr.  735; 
3  Chit.  Gen.  Pr.  602;  or  taxed  and  snbscribed  by  the  clerk;  Gale's 
Stat.  198,  §  21,  and  the  bill  entered  in  the  fee  book.  Gale's  Stat. 
534,  §  25,  and  the  amount  inserted  in  the  docket  book.  Gale's 
Stat.  534,  §  27.     The  acts  concerning  costs,  fees,  and  practice,  were 
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all  passed  bj  the  same  legislature,  and  effect  innst  be  given  to 

them  all  unless  one  is  inconsistent  with  the  other, 
r*  673]  The  statute  has  given  jurisdiction  to  the  clerk  to  tax 
costs;  in  relation  to  which  the  court  originally  has  nothing 
to  do.  Miller  v.  Adams,  4  Scam.  195.  The  question  of  costs,  in 
this  case,  never  having  been  brought  before  the  circuit  court  by 
appeal,  it  has  no  power  to  order  any  amendments  or  supply  any 
omissions.  ' 

^o  costs  having  been  legally  awarded  to  the  plaintiff,  so  ranch 
of  the  execution  as  requires  the  collection  thereof,  is  irregular  and 
void. 

3.  There  is  no  judgment  in  trespass  upon  which  the  execution 
is  grounded.  The  execution  was  issued  without  authority,  and  is 
irreo-ular,  and  the  sheriff  is  not  bound  to  act  under  it. 

The  process  by  which  a  remedy  is  obtained,  is  as  immutable  as 
the  common  law.  The  process  is  a  part  of  the  common  law,  and  is 
considered  in  the  light  of  the  remedy  itself. 

The  execution  must  follow  the  judgment,  and  be  warranted  by 
it.  2  Dunl.  Pr.  768;  2  Saund.  72,  •^^  It  should  specify  the  nature 
of  the  action  and  the  judgment  recovered,  1  Sellon's  Pr.  543,  and 
so  are  the  forms. 
'  4.  The  costs  in  the  fee  bill  against  the  defendant  have  not  been 
taxed,  and  there  is  no  order  or  judgment  of  the  court  against  the 
defendant  for  the  amount. 

5.  All  process,  writs,  and  other  proceedings  shall  run  in  the 
name  of  "the  people  of  the  State  of  Illinois."     Const.  Art.  4,  §  7. 

A  fee  bill  is  a  process  or  a  proceeding  in  the  nature  of  an  exe- 
cution, and  within  the  meaning  of  the  constitution. 

In  this  State,  a  process  can  not  run  in  the  name"  of  an  individual. 
It  is  not  the  process  of  an  individual,  but  of  the  people,  from  whom 
all  power  emanates. 

The  fee  bill  should  be  directed  to  the  sheriff  to  execute. 

W.  R.  Maclay,  for  the  defendants  in  error:  1.  The  sheriff  is 
bound  to  return  all  executions  in  ninety  days  after  their  date. 
Gale's  Stat.  390,  §  6;  R.  L.  301,  §  8. 

If  the  sheriff  shall  neglect,  or  refuse  to  make  return  of 
[*  674]  any  execution  to  him  directed  and  delivered,  the  party 
sueing  out  said  execution,  may  apply  to  the  next  circuit 
court  for  relief.     Gale's  Stat.  535,  §  30;  R.  L.  419,  §  44. 

2.  The  costs  of  the  prevailing  party  shall  be  included  in  the 
judgment.  Gale's  Stat.  534,  §  25;  R.  L.  418,  §  40.  If  the  costs 
of  tlie  prevailing  party  have  not  been  paid  as  the  suit  progressed, 
the  oliicers  performing  the  services  become  parties  interested  in 
the  judgment  to  the  amount  of  their  fees,  and  the  money,  when 
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collected,  must  be  paid  to  whom  the  same  of  right  belongs,  and  to 
no  other  person.     Laws,  1842-3,  68. 

3.  The  clerks  of  the  several  circuit  courts  of  this  State  are  re- 
quired to  ascertain  the  amount  of  costs  in  each  suit,  and  when  so 
ascertained,  the  costs  of  the  prevailing  party  is  included  and  made 
a  part  of  the  judgment.     Gale's  Stat.  534,  §  25;  K.  L.  418,  §  40. 

4.  It  shall  be  lawful  for  any  party  in  whose  favor  any  judg- 
ment may  be  obtained,  to  have  execution  in  the  usual  form,  etc. 
E.  L.  301,  §  5. 

5.  The  clerk  of  any  court  of  this  State  is  the  officer  whose  duty 
it  is  to  tax,  and  subscribe  all  bills  of  costs  arising  in  any  cause  or 
proceeding  instituted  in  the  court  of  which  he  is  clerk,  agreeably 
to  the  fees  for  the  time  being  allowed  by  law.  Gale's  Stat.  198, 
§21;  K.  L.  128,  §  22. 

6.  It  shall  be  lawful  for  the  clerk  to  ]uake  out  and  tax  a  bill 
of  costs  against  the  party  adjudged  to  pay  the  same,  and  certify  the 
same  under  the  seal  of  the  court,  which  being  delivered  to  the 
sheriff,  he  shall  levy  the  same  upon  the  goods  and  chattels,  lands 
and  tenements,  of  the  person  so  chargeable,  and  proceed  in  all 
things  as  on  a  writ  oi  fieri  facias.  Gale's  Stat.  199,  §  23;  lb. 
300,  §  8. 

ScATES,  J.  The  administrators,  upon  due  notice,  entered  their 
motion  at  the  November  term,  1845,  for  a  rule  upon  the  plaintiff, 
as  sheriff  of  La  Salle  county,  to  show  cause  why  he  should  not  re- 
turn a  certain  execution  and  fee  bill  issued  upon  a  judg- 
ment, and  for  the  defendant's  cost,  in  a  case  where  Con-  f*  6751 
rad  Seabaugh  and  William  H.  Morrison,  surviving  partners 
of  John  G.  Brown,  deceased,  for  the  use  of  John  Sutherland,  were 
plaintiff's  and  Xathan  Eells  was  defendant.  Upon  the  hearing,  the 
court  ordered  the  sheriff  to  return  the  execution  and  fee  bill  in- 
stantei\  from  which  the  sheriff"  appealed,  and  has  assigned  this  or- 
der for  error. 

The  following  are  the  material  facts,  upon  which  this  question 
arises.  Cloud  was  clerk  of  the  circuit  court  of  that  county  from 
1832,  until  his  death  in  1842.  During  that  time  Seabaugh  re- 
covered a  judgment  a2:ainst  Eells  for  $112.82  damages,  and  his 
costs,  which  were  taxed  at  $11.25.  The  defendant's  costs  were 
also  taxed  at  $7.50.  On  the  30th  of  June,  1841,  an  execution  was 
issued  for  damages  and  costs,  and  together  with  a  bill  of  plaintiffs' 
costs,  delivered  to  the  sheriff  on  the  5tli  day  of  July.  On  the 
same  day,  a  fee  bill  was  issued  against  the  defendant  for  his  costs, 
and  also  delivered  to  the  sheriff  on  the  5th  day  of  July.  The  exe- 
cution and  fee  bill  were  levied  in  their  lifetime  upon  the  defend- 
ant's land,  which  was  offered  for  sale  at  three  different  times,  and 
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would  not  sell  for  want  of  bidders.  Thereupon,  the  beneficial  plain- 
tiff in  the  execution  directed  the  sheriff"  to  hold  the  execution  and 
not  return  it,  and  to  offer  the  land  again,  until  further  directed. 
These  are  all  the  facts  that  I  deem  at  all  important  in  the  affidavit 
in  support  of  the  motion,  and  in  the  sheriff's  return. 

It  is  true  the  sheriff  has  returned  other  reasons,  and  objections 
to  the  rule  7iisi,  why  he  should  not  be  required  to  return  the  exe- 
cution and  fee  bill,  but  I  can  see  no  force  or  validity  in  them. 
These  are,  that  the  plaintiff^'s  bill  of  costs  and  the  fee  bill  do  not 
appear  to  have  been  taken  or  ascertained  by  the  clerk  or  court,  or 
iu  any  other  v/ay,  than  by  entering  them  in  the  fee  book;  that  they 
were  never  entered  in  the  judgment  docket;  and  that  the  fee  bill 
is  not  directed  "  in  the  name  of  the  people  of  the  State  of  Illinois," 
nor  does  it  direct  him  to  make  the  amount  thereof,  of  the  goods 
and  chattels  of  the  defendant.  Whatever  force  and  solidity  these 
objections  might  have  in  an  action  against  the  sheriff  for  failing 
to  le\'y  and  collect  the  amount,  we  are  not  called  upon  to 
[*  676]  determine;  but  it  is  certainly  no  answer  to  a  rule  to  re- 
turn them.  If  they  be  defective,  so  mucli  greater  the 
necessity  of  their  return,  that  they  may  be  perfected,  or  better  is- 
sued. It  is  true,  that  the  officers  are  not  bound  to  execute  void 
process;  but  if  it  be  not  void  uj^on  its  face,  it  is  a  critical  s-uper- 
vision  on  their  part  to  judge  it,  and  should  be  sparingly  exercised, 
as  they  do  so  at  their  peril.  "Whether  void  or  voidable  they  should 
not  retain  it,  when  it  should  be  returned. 

The  clerk,  by  our  statute,  is  required  to  tax  the  bills  of  costs  in 
each  case.  R.  L.  2-19,  §  26;  418,  §  40.  He  is  required  to  keep  a 
fee  book  in  which  he  shall  enter  all  costs  taxed,  and  said  book  is 
made  a  public  record.  lb.  249,  §  28.  A  copy  of  the  bill  of  the 
party  who  succeeded,  shall  go  out  with  the  execution.  R.  L.  250, 
S  34;  418,  S  40.  It  is  further  made  the  duty  of  the  clerk,  when- 
ever required  by  any  officer  of  the  court  interested,  to  make  out  a 
copy  or  transcript  of  such  bill  of  costs,  and  deliver  the  same  to  the 
sheriff',  or  constable,  which  fee  bill,  so  issued,  shall  have  the  force 
and  effect  of  an  execution,  and  be  collected  in  the  same  manner. 
R.  L.  249,  §  28.  The  costs  of  the  prevailing  party  shall  be  in- 
cluded in  the  judgment.  lb.  418,  §  40.  But  it  is  not  necessary 
to  insert  them  in  the  amount,  in  any  other  way,  than  by  recording 
them  in  the  fee  book.     lb.  419,  §  42. 

These  are  the  several  provisions  in  relation  to  this  subject. 
There  can  be  no  doubt  of  tlie  right  of  the  officers  interested  in 
the  fee  bill  delivered,  as  an  execution  against  the  defendant,  to 
control  it.  And  the  sheriff'  is  liable  to  their  orders,  except  in  re- 
lation to  his  own  fees,  as  much  as  he  is  to  the  orders  of  the  plain- 
tiff' in  execution,  in  relation  to  it.     But  not  so  in  relation  to  the 
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execution.  That  is  the  plaintiff's  process;  the  officers  Jiave  no 
right  to  control  it.  The  plaintiffs  may  forgive  the  debt  and  costs, 
if  they  choose,  and  the  officers  have  no  right  to  interfere.  The 
plaintiffs  are  liable  in  the  first  instance  to  the  officers  for  their  own 
costs,  and  are  entitled  to  recover  them  of  the  defendant  to  reim- 
burse themselves.  But  when  the  costs  are  collected,  if 
the  officers  have  not  been  paid  their  costs  by  the  plaintiffs,  [*  677j 
they  may  compel  the  sheriff  to  pay  over  to  them  their  re- 
spective shares.  R.  L.  249,  §  29;  516,  §  15.  And  this  remedy 
would  extend  as  well  to  the  cost  bill  of  plaintiffs,  as  to  the  fee  bill 
against  the  defendant,  or  a  fee  bill  issued  against  the  plaintiffs. 
For  a  fee  bill  may  doubtless  go  out  against  the  plaintiffs  for  the 
costs  due  from  them,  as  well  as  the  defendant.  For  if  the  plaintiffs 
have  not  paid  their  own  costs  to  the  officers,  they  are  not  delayed 
in  their  remedy  against  the  plaintiffs  therefor,  nor  compellable  to 
wait  until  the  plaintiffs  are  able,  or  please  to  collect  them  of  the 
defendant.  They  may  proceed  by  fee  bills,  or  suit.  But  for  this 
purpose,  it  is  not  necessary  for  them,  nor  are  they  entitled  to  have 
the  cost  bill  returned,  for  the  sheriff  is  required  to  deliver  that  to 
the  defendant,  when  he  pays  the  plaintiffs  their  costs.  Such  bill 
of  costs  should  also  accompany  the  fee  bill  delivered  to  be  levied 
as  an  execution,  in  order  that  it  might  be  delivered  in  like  man- 
ner, as  the  sheriff  in  such  case  must  make  his  return  upon  the  fee 
bill,  as  upon  an  execution. 

Under  this  view  of  the  case,  it  would  be  extremely  inconvenient 
to  allow  each  and  every  one  interested  in  the  costs,  to  take  control 
of  the  plaintiffs'  process,  by  which  their  satisfaction  might  be  haz- 
arded or  lost,  or  great  delay  and  expense  incurred.  If  a  levy  be 
made  in  the  life  of  the  execution  or  fee  bill,  the  officer  may  sell 
tlie  property  after  the  return  day.  No  new  writ  or  fee  bill  is  nec- 
essary for  that  purpose.  A  venditioni  exponas  is  not  intended  to 
empower,  or  as  an  authority  for  the  officer  to  sell,  but  rather  to 
compel  him  to  do  his  duty  by  selling.  Phillips  V.  Dana^  3  Scam. 
557,  Although  the  law  has  fixed  a  return  day  for  the  execution 
and  fee  bill,  and  required  it  to  be  made  under  an  imposed  liability, 
yet  at  the  instance,  or  wdth  the  consent  of  the  party  in  interest, 
he  may  retain  the  same,  in  order  to  indorse  upon  them  the  amount 
made  by  the  sale  of  the  property  levied  on.  If  the  officers  can 
control  this  writ,  the  plaintiffs  might  be  compelled  to  sue  out  an- 
other, and  so  accumulate  costs,  and  occasion  delay.  They  have  no 
such  right  or  control  over  the  execution,  against  the  con- 
sent  and  directions  of  the  plaintiffs.  Their  remedy  is  [*  678] 
other  and  different,  for  the  fees  due  from  the  plaintiffs. 
But  over  the  fee  bill  against  the  defendant,  they  have  such  right 
and  control.     The  plaintiffs  have  nothing  to  do  with  that. 
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While  I  hold  that  the  objection  urged  by  the  sheriiF,  as  a  reason 
for  not  returning  the  fee  bill,  that  it  is  not  directed  in  the  name 
of  the  people  of  the  State  of  Illinois,  is  no  answer  to  the  rule  to 
show  cause  why  he  has  not  returned  it,  yet,  for  the  sake  of  a  legal 
and  correct  uniform  practice  under  our  statute,  giving  to  such  fee 
bills  the  force  and  eliect  of  executions,  it  may  not  be  amiss  to 
notice  the  merits  of  the  objection.  The  constitution  has  provided, 
that  all  '^  process,  writs  and  other  proceedings,"  shall  run  in  the 
name  of  "  the  })eople  of  the  State  of  Illinois."  Art  4,  §  7.  A  fee 
bill  delivered  to  be  levied  as  an  execution,  falls  under  the  terms, 
"  process,"  "  writ,"  and  should  run  in  the  name  of  the  "  people  of 
the  State  of  Illinois,"  just  as  executions  do;  and  should  contain  a 
mandate  to  the  sheriff,  to  levy  the  amount  of  the  costs  of  the  es- 
tate of  the  person  against  whom  it  is  issued.  The  law  has  not 
directed  that  they  should  run  in  any  other  way,  but  has  simply 
declared,  that  a  copy  or  transcript  from  the  fee  book  shall  have 
the  force  and  effect  of  an  execution.  It  was  unnecessary  to  direct 
what  had  already  been  done  by  the  constitution.  If  it  had  pro- 
vided otherwise,  it  would  have  been  repugnant  and  void. 

We  are  of  opinion  that  the  circuit  court  erred  in  ordering  the 
sheriff  to  return  the  execution,  under  the  circumstances  and  upon 
the  facts  presented  in  the  record.  The  order  will,  therefore,  be 
reversed,  and  the  cause  remanded,  with  directions  to  order  a  re- 
turn of  the  fee  bill  issued  against  the  defendant. 


Order  reversed. 


[*  679] 


William  F.  DeWolf  et  al.  v.  Geoege  W.  Long. 
Error  to  Madison. 


1.  Tender — mvat  he  kept  good.  A  party  intending  to  rely  upon  a  tender, 
must  keep  his  tender  good  by  bringing  the  money  into  court.  This  is  as  indis- 
pensable in  courts  of  chancery  as  in  courts  of  law.    {a) 

2.  Decree — to  pay  money  must  specify  to  ichom.  A  decree  that  money  should 
be  paid  to  "  the  owners  of  tlie  judgment,"  without  determining  who  those  own- 
ers are,  is  objectionable,    (b) 

3.  Practice — in  chancery — ansioer  admitted,  when.  When  a  cause  stand'-, 
upon  bill  and  answer,  the  complainant  admits  that  all  that  is  stated  in  the  an- 
swer is  ti'ue,  whether  it  be  responsive  to  the  bill  or  not.  (c) 


Cases  Citing  Text. 
.  {a)  In  cliancery  tender  may  be  relied 
upon  altliough  money  is  not  paid  into 
court;  De  Wolf  v.  Long  overruled. 
Webster  v.  French,  11  111.  254,  275; 
Supervisors,  etc.  Livingston  County -y. 
Henneberry,  41  111.  17U, 

(h)  It  is  duty  of  court  by  its  decree 
to  find  amount  due  nr.d  not  to  leave 
such  determiuutiou  to   others.     Hards 


v.  Burton,  79  111.  504,  510.  Decree, 
whicli  after  finding  amount  due  peii- 
tioners,  directs  master  to  pay  proceeds 
of  sale  to  them  "  or  to  such  person  as 
shall  as  their  assignee  or  representa- 
tive be  entitled  thereto,"  does  not  v  o- 
late  rule  stated  in  head  note.  Burton 
V.  McLnclilan,  5  Bradw.  96. 

(c)  Where  case  is  heard  on  bill  and 
answer  and  no  replication  is  filed,  an- 
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4.  Answek  in  chancery— zo/ia^  not  admitted.  When  a  matter  is  not  admit- 
ted or  denied  by  an  answer,  it  must  be  substantiated  by  proof.  It  is  not  true,  in 
proceedings  in  chancery,  that  that  which  is  not  expressly  denied  is  to  be  taken 
as  true,  {d)  By  virtue  of  the  statute,  if  tlie  defendant  refuses  to  appear  and  an- 
swer, or  refuses  to  answer  further  when  his  first  answer  is  adjudged  insufficient, 
the  bill  may  be  taken  pro  confesso.  (e) 

Bill  in  chancery  for  an  injunction,  etc.,  in  the  Madison  circuit 
court,  Hied  by  the  defendant  in  error  against  the  plaintiffs  in  error. 
The  cause  was  lieard  at  the  May.  term,  1843,  when,  among  other 
things,  a  decree  was  rendered,  making  the  injunction,  previouslj'- 
granted,  perpetual. 

The  substance  of  the  bill,  answer  and  decree  is  stated  by  the 
Court. 

J.  W.  CnicKEEiNG,  for  the  plaintiffs  in  error.  E.  Keating,  for 
the  defendant  in  error. 

Caton,  J.  The  bill  in  this  case  states  that  the  bank  of  Illinois, 
on  the  30th  of  September,  1842,  recovered  a  judgment  in  the  cir- 
cuit court  of  Madison  county,  against  the  complainant  and  two 
others  for  the  sum  of  $385.50  and  costs,  on  a  note  payable  to  the 
bank,  when  the  judgment  should  have  been  $364.40,  on  which 
judgment  the  bank  caused  an  execution  to  be  issued  on  the  28th 
day  of  October,  1842,  which  was  delivered  to  the  sheriff  on  the 
29th  day  of  the  same  month;  and  that  on  the  16tli  day  of  Decem- 
l)er  following,  the  complainant  tendered  to  the  sheriff  in  notes  of 
the  said  bank,  the  sura  of  $380  and  $15  in  specie,  and  demanded 
a  receipt  from  the  sheriff"  for  the  same,  but  that  he  refused 
to  receive  said  notes  on  the  execution,  and  informed  com-  [*  680] 
plainant  that  the  judgment  had  been  assigned  by  the  bank 
to  the  present  plaintiffs  in  error,  who  had  directed  him  to  receive 
nothing  but  specie  on  the  execution. 

The  bill  further  states,  that  the  complainant  has  ever  been  ready 
and  willing,  and  still  is  ready  and  willing  to  pay  the  amount  of 
said  judgment  and  interest  in  the  bills  of  the  bank  and  the  amount 
of  the  costs  in  specie,  "and  now  offers  to  bring  into  court  the  said 
sum  of  three  hundred  and  eighty  dollars  of  said  bills  and  fifteen 


swer  is  deemed  true.  Mason  v.  Mc- 
Girr,  28  111.  332,  324.  Burden  of  prov- 
ing matter  in  confession  and  avoidance, 
set  up  in  answer,  sworn  or  unsworn, 
which  is  traversed,  rests  on  defendant. 
Pankey  v.  Raum,  51  111.  88,  91. 

(rZ)  Material  averment  in  bill,  neith- 
er admitted  nor  denied  by  answer, 
must  be  proved  by  complainant.  Wil- 
son V.  Kinney,  14  111.  27,  28;  Stacey  v. 
Randal],  17  111.  407,  470;  Trenchard  v. 
Warner,  18  111.  142,  144;    Kitchell   v. 


Burgwin,21  111.  40,44;  Morgan  v.  Her- 
rick,  21  111.  481,  500.  Statement  by 
defendant  of  specific  grounds  of  de- 
fense does  not  relieve  complainant 
from  burden  of  proving  material  fact 
allowed  in  bill.  Fridley  v.  Boweu,  5 
Bradw.  191,  201. 

(e)  For  statute  controlling  taking 
bill  pro  confesso,  see  R.  S.  1874,  Chan- 
cert,  ch.  23,  §  16 ;  S.  and  C.'s  Stats,  p. 
400 ;  Cothran's  Stats.  (1885)  p.  186. 
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dollars  in  specie,  for  the  acceptance  of  said  sheriff  or  owners  of 
said  judgment."  The  bill  further  states,  that  the  sheriff  has  levied 
the  execution  on  real  estate  in  the  county  of  Madison,  and  threat- 
ens to  sell  the  same,  and  prays  that  the  defendants  answer  under 
oath  and  for  an  injunction. 

Chickering  and  DeWolf  answer  and  admit  the  rendition  and 
assignment  of  the  judgment,  and  the  issuing  aud  levy  of  the  execu- 
tion as  stated  in  the  bill.  They  farther  answer  that  they  have  no 
knowledge  "that  the  said  complainants  tendered  at  any  time  to  the 
sheriff  the  sum  of  §380  in  bills  of  the  said  bank,  and  fifteen  dol- 
lars in  specie.  The  answer  further  states,  that  soon  after  the  said 
assignment,  the  defendant,  Chickering,  notified  the  complainant 
and  H.  Loomis  of  the  said  assignment,  and  that  the  property  in 
said  judgment  was  in  the  defendants  below,  and  that  payment 
thereof  must  be  made  to  them;  that  the  said  assignment  was  made 
for  a  full  and  adequate  consideration.  None  of  the  other  defend- 
ants answered,  nor  was  the  bill  ever  taken  as  confessed  as  to  them. 

No  replication  was  tiled  and  the  case  was  heard  on  bill  and  an- 
swer, and  a  decree  was  entered  making  the  injunction,  which  had 
been  previously  awarded  by  the  master  according  to  the  prayer  of 
the  bill,  perpetual,  "  and  that  the  owners  of  the  said  judgment  re- 
ceive the  amount  in  said  bill  alleged,  to  be  tendered  in  bills  or 
bank  notes  of  the  president,  directors  and  company  of  the  bank  of 
Illinois,  in  full  satisfaction  of  said  judgment,  etc."  To  reverse  this 
decree,  a  writ  of  error  is  prosecuted. 

Admitting  the  sufiiciency  of  the  tender  made  to  the  she- 
f*  681]  riff,  yet  the  complainant  has  not  entitled  himself  to  the 
relief  sought,  by  keeping  his  tender  good.  He  should  have 
brought  the  money  into  court  and  deposited  it  with  the  clerk  when 
he  filed  liis  bill,  so  that  the  otiier  parties  might  at  any  time  have 
accepted  the  tender,  and  put  an  end  to  the  litigation.  This  is  in- 
dispensably necessary  as  well  in  courts  of  chancery  as  in  courts  of 
law.  This  question  has  been  distinctly  settled  by  this  court  in  the 
case  of  Doyle  v.  Teas,  4  Scam.  267;  and  we  think  it  unnecessary 
to  discuss  the  question  at  length  at  this  time.  There  is  no  pre- 
tence that  that  was  done  in  this  case.  The  bill  states  that  the  com- 
■  plainant  is  now  ready  and  willing,  and  ever  since  the  time  of 
making  the  said  tender  continued  ready  and  willing  to  pay  to  the 
sheriff'  or  owners  of  the  said  judgment  the  amount  thereof  as  it 
was  tendered,  "  and  now  offers  to  bring  into  court  the  said  sum  of 
$380  of  the  bills  or  bank  notes,  and  $15  in  specie,  for  the  accept- 
ance of  said  sheriff  or  owners  of  said  judgment."  The  decree  also 
goes  upon  the  assumption  that  no  money  is  in  court  subject  to  its 
order,  for  it  directs  "  that  the  owners  of  said  judgment  receive  the 
amount  in  said  bill  alleged,  to  be  tendered  in  bills  or  bank  notes 
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of  the  president,  directors  and  company  of  the  bank  of  Illinois  in 
full  satisfaction,"  etc.  This  very  case  illustrates  the  necessity  of 
the  money  being  under  the  immediate  and  absolute  control  of  the 
court,  for  here  the  injunction  is  made  perpetual,  so  that  the  hands 
of  the  defendants  below  are  forever  tied  up,  so  that,  in  no  contin- 
gency, can  they  go  on  with  tlieir  execution.  And  yet  they  have 
no  assurance  of  receiving  the  money  that  was  once  tendered  to  the 
sheriff,  nor  does  the  decree  specify  to  whom  that  new  tender  should 
be  made.  It  says  to  "the  owners  of  said  judgment,"  without 
determining  who  those  owners  are.  That  is  left  entirely  to  infer- 
ence. 

But  there  is  another  and  not  less  fatal  objection  to  this  decree. 
It  must  be  remembered  that  this  case  stands  on  bill  and  answer,  so 
that  the  complainant  admits  that  all  that  is  stated  in  the  answer  is 
true,  whether  it  be  responsive  to  the  bill  or  not,  and  that 
he  has  no  ground  of  relief,  except  the  facts  which  are  sub-  P  682] 
stantially  admitted  in  the  answer  to  be  true.  By  looking 
into  the  answer  it  will  be  seen,  that  the  tender  which  is  the  whole 
substratum  of  the  complainant's  equity  as  stated  in  the  bill,  is  no- 
where admitted.  It  is  true  it  is  not  expressly  denied,  but  it  is  said 
they  have  no  knowledge  on  the  subject.  When  a  matter  is  neith- 
er admitted  or  denied  by  the  answer  it  must  be  substantiated  by 
proof.  It  is  not  true,  in  proceedings  in  chancery,  that  that  which 
is  not  expressly  denied  is  to  be  taken  as  admitted.  It  is  true  that 
by  virtue  of  our  statute,  if  the  defendant  refuses  to  appear  and  an- 
swer, or  refuses  to  answer  further  when  his  first  answer  is  adjudged 
insufficient,  the  bill  may  be  taken  p)'o  confesso.  Formerly,  such 
a  thing  was  not  known  as  taking  a  bill  for  confessed,  for  it  was 
absolutely  necessary  to  give  the  court  jurisdiction  of  the  subject 
matter,  for  the  defendant  to  appear  and  answer.  And  it  was  not 
till  the  passage  of  5  Geo.  2,  ch.  25  (the  provisions  of  which  on  this 
subject  were  continued  in  1  Will.  4,  ch.  36)  that  the  court  could 
proceed  without  answer.  By  that  act  the  court  was  authorized  to 
take  a  bill  pro  confesso^  and  enter  a  decree  upon  it,  after  all  the 
coercive  process  of  the  court  had  been  ineffectually  used  to  compel 
an  answer.  Lord  Hardwick  held  under  the  British  statutes,  that 
where  an  insufficient  answer  was  put  in,  to  which  an  exception  was 
allowed,  and  the  party  refused  to  answer  further,  the  entire  bill 
might  be  taken  for  confessed.  4  Yes.  619  a.  It  is  clear,  then,  that 
without  the  aid  of  the  statutes,  the  complainant  can  obtain  no  re- 
lief, unless  the  facts  on  which  he  relies  are  admitted  in  the  answer 
or  are  substantiated  by  proof.  No  advantage  can  be  taken  of 
the  omission  on  the  part  of  the  defendant  to  answer  fully  unless 
exceptions  are  filed.  If  they  are  sustained  and  the  party  refuses 
to  answer  sufficiently  as  before  stated,  the  entire  bill  maybe  taken 
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for  confessed  and  a  decree  made  accordingly.  It  is  true,  in  Ken- 
tucky a  diiferent  doctrine  prevails.  The  well  settled  rule  in  that 
State  is,  if  a  defendant  omit  to  answer  and  deny  any  matter  charged 
in  the  bill,  of  which  he  must  have  personal  knov/ledge, 
[*  683J  they  will  consider  that  fact  as  admitted  on  the  hearing; 
otherwise,  however,  if  it  does  not  appear  from  the  nature 
of  the  case,  that  the  defendant  must  have  personal  knowledge  on 
the  subject.  We  have  no  doubt  that  in  establishing  this  rule  the 
courts  of  that  State  have  been  governed  by  some  local  statute,  for 
they  could  have  found  no  such  rule  in  the  practice  of  the  English 
courts,  that  we  have  been  able  to  discover. 

Here,  there  having  been  no  replication  put  in  to  this  answer,  and 
consequently  no  proof  of  this  allegation  of  tender  which  is  rather 
denied  than  admitted  in  the  answer,  there  is  nothing  left  on  which 
the  complainant  can  expect  to  obtain  the  relief  sought. 

As  we  find  no  tender  was  made,  as  is  alleged  in  the  bill,  it  is  not 
necessary,  if  it  were  even  proper,  for  us  to  say  what  might  have 
been  a  good  tender  if  one  had  been  proved.  We  therefore  abstain 
from  expressing  any  opinion  on  the  question,  whether  the  com- 
plainant had  any  right  to  pay  the  amount  of  the  judgment  at  law 
in  the  notes  of  the  bank  of  Illinois. 

The  decree  must  be  reversed,  the  injunction  dissolved  and  the 
bill  dismissed  with  costs.* 

Bill  dismissed. 

*A  petition  for  a  re-hearing  was  filed  in  this  case,  which  the  court  denied. 


Greenup  Wilson  et  al.,  Executors  of  Thomas  Wilson,  deceased, 

V.  Hiram  Yan  Winkle. 

[*  684]  Error  to  Edgar. 

1.  Contract — rescission — diligence.  A.  assigned  a  note  made  by  B.  to  C,  who 
instituted  a  suit  against  B.  and  recovered  judgment  thereon.  B.  filed  a  bill  in 
chancery  and  obtained  an  injunction,  staying  proceedings  on  the  judgment.  C 
answered  the  bill,  and  a  final  decree  was  rendered,  rescinding  the  original  con- 
tract and  perpetually  enjoiriing  the  collection  of  C.'s  judgment.  A.  died,  and  C. 
filed  an  account  against  his  estate  before  the  probate  justice,  for  the  money  origi- 
nally paid  to  A.  for  the  note,  and  interest  thereon,  and  after  a  trial  by  ajury,  ob- , 
tained  a  judgment,  from  which  the  executors  appealed  to  the  circuit  court.  On 
the  trial  of  the  appeal,  tlie  judgment  of  the  probate  court  was  affirmed:  Held, 
that  C.  had  used  due  diligence  by  appearing  and  defending  the  suit  in  chancery, 
and  that  in  good  faith,  A.  should  have  refunded  to  him  the  amount  he  paid  for 
the  note,  with  legal  interest. 

2.  Statute  op  limitations — must  be  pleaded  in  trial  court.  A  partj^  can  not 
avail  himself  of  ihe  statute  of  limitations  in  the  Supreme  court,  where  that  de- 
fence was  not  pleaded  or  specially  insisted  on  in  the  circuit  court,    (a) 

Case  Citing  Text.  than    he    claims    in  his  declaration, 

(a)    In  action  begun  in  circuit  court,      Rives  v.  Kumler,  27  111.  291,  293. 
plaintiff  can  not  recover  more  damages 
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Appeal  from  the  decision  of  the  probate  justice  of  the  peace  of 
Edgar  county,  on  a  claim  fled  by  the  defendant  in  error  against 
the  estate  of  the  testator  of  the  plaintiffs  in  error.  The  case  in  the 
probate  court  was  tried  by  a  jury  on  the  9th  day  of  June,  1842, 
who  rendered  a  verdict  against  the  estate  of  $873.45,  on  which 
judgment  was  entered.  Tlie  case  was  taken  to  the  circuit  court 
by  appeal,  and  heard  at  the  October  term,  1844,  before  the  Hon. 
William  Wilson,  without  the  intervention  of  a  jury,  and  by  agree- 
ment of  the  parties,  judgment  was  to  be  entered  in  vacation.  On 
the  21st  day  of  December,  1844,  judgment  was  accordingly  en- 
tered, affirming  the  judgment  of  the  probate  justice,  and  ascertain- 
ing the  same,  with  legal  interest,  to  be  $1015.15. 

The  facts  of  the  case  are  set  forth  in  the  opinion  of  the  court. 

J.  A.  McDouGALL,  for  the  plaintiffs  in  error.  A.  Lincoln,  J.  J. 
Haedin  and  D.  A.  Smith,  for  the  defendant  in  error. 

Teeat,  J.     This  suit  was  commenced  before  the  pro-  [*  685] 
bate  justice  of  the  peace  of  Edgar  county  in  June,  1842, 
by  Ilirara  Yan  Winkle  against  the  executors  of  Thomas  Wilson, 
on  an  account  as  follows: 

"  To  money  paid  Thomas  Wilson  for  a  note  on  George 
Eller,  $450,  $395 

with  its  interest,  amounting  in  the  whole,  principal  and 
interest,  to  $1000." 

There  vras  a  trial  before  a  jnry,  a  verdict  in  favor  of  Yan  Win- 
kle for  $873.45,  and  a  judgment  thereon.  The  executors  took  an 
appeal  to  the  circuit  court,  where  the  cause  was  heard  by  the  court, 
and  a  judgment  rendered  in  favor  of  Yan  Winkle  for  $1015.15,  on 
the  21st  of  December,  1844.  The  executors  excepted  to  the  final 
decision  of  the  court,  and  embodied  the  testimony  in  a  bill  of  ex- 
ceptions.    They  now  prosecute  a  writ  of  error. 

The  first  assignment  of  error  is,  that  the  court  erred  in  render- 
ing judgment  against  the  executors.  To  determine  this  correctly, 
the  evidence  must  be  examined.  It  appeared  that  on  the  11th  of 
March,  1816,  George  Eller  made  a  promissory  note  to  Wilson  for 
the  sura  of  $450,  payable  on  the  15th  of  October,  1818,  which  note 
Wilson  assigned  to  Yan  Winkle  on  the  29th  of  October,  1818. 
In  February,  1819,  Yan  Winkle  instituted  an  action  against  Eller, 
and  at  the  July  terra,  1819,  recovered  a  judgment  therein  for  the 
amount  of  the  note  and  interest.  During  the  same  term,  Eller 
filed  a  bill  in  chancery  against  Yan  Winkle  and  Wilson,  alleging 
that  the  note  was  given  in  consideration  of  a  tract  of  land  pur- 
chased of  Wilson,  to  which  Wilson  had  no  title,  and  praying  that 
the  contract  might  be  rescinded,  and  the  judgment  enjoined.  Eller 
obtained  an  injunction  staying  proceedings  on  the  judgment.     Yan 
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Winkle,  in  his  answer  to  the  bill,  insisted  that  lie  was  the  assignee 
of  the  note  for  a  valuable  consideration,  and  denied  all  fraud.  Wil- 
son, in  his  answer,  distinctly  recognized  the  assignment  of  the  note 
to  Yan  Winkle,  and  his  right  to  the  judgment.  The  cause  was 
continued  till  April,  1835,  when  a  final  decree  was  entered, 
[*  686]  rescinding  the  contract  between  Eller  and  Wilson,  and 
perpetually  enjoining  the  collection  of  Yan  Winkle's  judg- 
ment. The  foregoing  facts  appear  from  the  records  of  the  pro- 
ceedings in  the  common  law  and  chancery  cases,  which  were  read 
in  evidence  without  objection.  The  depositions  of  two  witnesses 
were  read  in  evidence  without  objection.  One  of  the  witnesses 
deposed  to  a  conversation  between  Wilson  and  Micajah  Yan  Win- 
kle, in  the  spring  of  1837,  respecting  the  Eller  note.  Wilson  em- 
ployed Micajah  to  prosecute  a  suit  against  one  Dibrell,  and  promised 
that  the  proceeds  thereof  should  be  applied  to  the  payment  of  the 
claim  against  him,  growing  out  of  the  assignment  of  the  Eller  note. 
He  admitted  the  claim  to  be  just.  The  other  witness  testified  to  a 
conversation  respecting  the  Eller  note,  between  Abraham  Yan 
Winkle  and  Wilson,  in  the  spring  of  1839,  in  which  Wilson  said 
the  claim  was  just;  that  the  amount  to  be  realized  from  the  Dibrell 
suit  should  be  credited  on  it,  and  he  would  then  pay  the  balance. 
The  Dibiell  suit  did  not  proceed  to  judgment,  bnt  abated  in  1841, 
in  consequence  of  the  death  of  Wilson.  This  is  the  substance  of 
all  the  testimony  applicable  to  the  case.  The  note  was  not  read  in 
evidence,  nor  its  absence  accounted  for. 

It  is  insisted,  in  the  first  place,  that  the  judgment  can  not  be 
sustained,  because  the  note  was  not  produced  on  the  triaL  This 
suit  was  brought  on  the  contract  created  by  the  indorsement  of  the 
note.  The  assij^nment  was  the  foundation  of  the  action.  The  in- 
dorseraent  was  in  writing,  and  on  the  back  of  the  note.  The  note 
therefore  furnished  the  best  evidence  of  the  contract  between  the 
parties.  In  actions  of  this  character,  if  tlie  assignee  is  held  to  strict 
proof,  he  is  bound  in  the  first  instance  to  exhibit  the  note,  or  show 
a  satisfactory  excuse  for  not  doing  it.  If  he  can  establish  the  loss 
of  the  note,  or  his  inability  to  produce  it,  he  is  then  allowed  to 
prove  the  contents  of  the  note  and  indorsement  by  secondary  evi- 
dence. In  this  case  the  primary  evidence  was  dispensed  with,  and 
secondary  proof  admitted  without  objection.  The  question,  there- 
fore, is  not  as  to  the  competency,  bnt  as  to  the  sufliciency 
[*  687]  of  the  testimony;  not  whether  the  court  erred  in  admit- 
ting it,  but  whether,  when  received,  it  proved  the  cause  of 
action.  Of  this,  there  can  be  but  little  doubt.  The  existence  of 
the  note,  and  the  assignment  of  it  to  Yan  Winkle,  were  clearly 
proved  by  the  sworn  answer  and  repeated  admissions  of  Wilson. 
The  contents  of  the  note  and  indorsement  were  fully  established  by 

546 


iS-45.]  Gkeenup  v.  Stokee.  688 

Syllabus. 

tlie  records  read  in  evidence.  The  records  further  showed  that 
Van  Winkle,  in  the  exercise  of  reasonable  diligence,  could  not  col- 
lect the  note  of  the  maker.  He  prosecuted  the  note  to  iinal  judg- 
ment, and  when  Eller  filed  the  bill  in  chancery,  he  put  in  an  an- 
swer well  calculated  to  protect  his  rights  under  the  judgment.  No 
fault  can  be  attributed  to  him.  The  failure  to  collect  the  note  was 
occasioned  by  the  act  of  Wilson,  in  selling  land  to  which  he  had 
no  title.  Tins  v/as  made  manifest  by  the  decision  of  the  chancery 
case.  The  note  was  successfully  impeached  in  a  proceeding  against 
W'ilson,  which  he  contested  for  many  j^ears.  In  good  faith  he 
ought  long  since  to  have  refunded  to  Van  Winkle,  the  amount  he 
paid  him  for  the  note  with  legal  interest. 

It  is  insisted,  in  the  second  place,  that  the  claim  was  barred  by 
the  statute  of  limitations.  It  is  a  sufficient  answer  to  this  position 
to  remark,  that  a  party  can  not  avail  liimself  of  a  defence  of  this 
character,  without  pleading  it  or  specially  insisting  on  it;  and  that 
the  record  in  this  case  nowhere  shows  that  the  executors  relied  on 
such  a  defence  in  the  circuit  court.  If  they  desired  to  set  up  such 
a  defence,  they  should  have  interposed  it  in  the  court  below.  It 
is  too  late  to  introduce  it  for  the  Urst  time  in  this  court. 

The  second  and  last  assignment  of  error  is,  that  the  court  erred 
in  rendering  a  larger  judgment  in  favor  of  Yan  Winkle  than  he 
claimed  to  recover.  This  assio^nment  can  not  be  sustained.  It  is 
true  the  judgment  exceeded  the  amount  of  the  account  filed  before 
tlie  probate  justice;  but  the  original  demand  bore  interest  up  to 
the  final  decision  of  the  case,  and  Yan  Winkle  was  entitled  to  re- 
cover it,  notwithstanding  it  swelled  the  judgment  beyond  the 
amount  he  claimed  wdien  he  commenced  the  suit. 

The  judgment  of  the  circuit  court  is  afiirmed  with  costs. 

Judgment  affirmed. 


Darius  Greenup  v.  Nancy  Stoker. 

'  An^ml  from  St.  Clair.  [*  688] 

1.  Breach  of  promise  op  marriage — no  recovery  for  damage  after  suit.  In 
an  action  of  assumpsit  for  a  breach  of  marriage  promise,  the  defendant  asked 
the  following  instruction  to  be  given  to  the  jury:  "That  the  jury,  in  their  as- 
sessment of  damages  in  this  case,  should  they  find  against  the  defendant,  can 
not  take  into  the  account  any  damages  sustained  by  the  plaintiff,  by  reports 
raised  since  the  commencement  of  this  suit."  The  court  refused  to  give  the 
instruction  :     Held,  that  it  ought  to  have  been  given. 

2.  Practice — motion  to  strike  evidence.  A  party,  who  considers  himself  ag- 
grieved by  the  admission  of  improper  testimony,  the  tendency  of  which  is  not 
always  perceived  at  the  moment,  and  while  the  trial  is  in  progress,  or  the  giv- 
ing of  which  many  times  can  not  be  prevented  as  it  comes  out  spontaneously 
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from  the  witness,  and  not  in  reply  to  a  particular  qaestion,  may  relieve  himself 
from  the  efl'ects  of  such  improper  evidence,  either  by  making  a  formal  moiiou 
to  exclude  it  from  the  consideration  of  a  jury,  or  by  asking  instructions  calcu- 
lated to  counteract  its  force. 

Assumpsit  in  the  St.  Clair  circtiit  court,  originally  brought  by 
the  defendant  in  error  against  the  plaintilt*  in  error  in  the  Wash- 
ington circuit  court,  from  which  the  venue  was  changed.  The 
cause  was  heard  before  the  Hon.  Walter  B.  Scates  and  a  jury,  at 
the  May  term,  1845,  when  a  verdict  was  rendered  in  favor  of  the 
plaintiff  below  for  $700.  The  instruction  refused  by  the  circuit 
court  and  assigned  for  error,  will  appear  in  the  opinion  of  this 
court. 

L.  Trumbull,  for  the  appellant.  J.  Gillespie,  and  W.  H.  Un- 
derwood, for  the  appellee.  ■ 

KoERNER,  J.*  Nancy  Stoker,  the  plaintiff  below,  sued  Darius 
Greenup,  the  defendant  below,  in  assumpsit  for  breach  of  marriage 
promise,  in  the  Washington  circuit  court.  By  change  of  venue,  the 
cause  was  tried  in  the  St.  Clair  circuit  court  at  the  May  term,  1845. 
Before  the  jury  retired  to  consider  of  their  verdict,  the  defendant's 
counsel  asked  numerous  instructions  of  the  court,  which  were  re- 
fused to  be  given,  excepting  one.  The  jury  found  a  ver- 
[*  689]  diet  for  the  plaintiff",  and  assessed  the  damages  at  seven 
hundred  dollars. 

The  refusal  to  give  the  instructions  was  excepted  to  at  the  time 
by  defendant's  counsel,  and  the  same,  together  with  so  much  of  the 
evidence  as  is  calculated  to  show  their  applicability  to  the  case,  are 
embodied  in  a  bill  of  exceptions. 

The  refusal  to  give  the  instructions  asked  for  by  defendant  is 
the  only  error  assigned  here. 

As  the  court  is  of  opinion,  that  the  last  instruction  submitted 
by  defendant's  counsel  ought  to  have  been  given,  which  view  of 
the  matter  necessarily  disposes  of  the  case,  we  confine  ourselves  to 
the  consideration  of  the  question  presented  by  the  decision  of  the 
court  below  on  this  last  instruction.  It  appears  from  the  bill  of 
exceptions,  that  the  defendant  made  an  unsuccessful  attempt  to 
assail  the  character  of  the  plaintiff  for  chastity,  whereupon  the 
plaintiff's  counsel  proved  her  good  character  up  to  the  time  of  the 
commencement  of  the  action,  and  also,  that  since  that  time  rumors 
had  been  circulated  prejudicial  to  plaintiff's  character,  but  that 
the  witnesses  were  unable  to  state  by  whom  they  were  put  in  cir- 
culation, and  that  one  of  the  witnesses  stated,  that  he  had  heard 
more  of  these  rumors  by  defendant,  than  any  one  else.  That  part 
of  the  testimony  which  relates  to  these  rumors  since  the  com- 

*WiLSON,  C.  J.,  and  Justices  Lockwood  and  Caton  did  not  sit  in  this  case. 
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mencement  of  the  action,  was  clearly  objectionable,  and,  if  an  ex- 
ception had  been  taken  to  it  at  the  time,  would  undoubtedly  have 
been  excluded  by  the  court.  But  the  party  which  considers  him- 
self aggrieved  by  the  admission  of  improper  testimony,  the  ten- 
dency of  which  is  not  always  perceived  at  the  moment,  and  while 
the  trial  is  in  progress,  or  the  giving  of  which  many  times  can 
not  be  prevented,  as  it  comes  out  spontaneously  from  the  witness, 
and  not  in  reply  to  a  particular  question,  may  relieve  himself  from 
the  effects  of  such  improper  evidence,  either  by  making  a  formal 
motion  to  exclude  it  from  the  consideration  of  a  jury,  or  by  asking 
instructions  calculated  to  counteract  its  force. 

The  defendant  in   the  present  case  adopted  the  latter 
course,  by  asking  the  court  to  instruct  as  follows:  "  That  the  [*  690] 
jury,  in  their  assessment  of  damages  in  this  case,  should 
they  tind  against  defendant,  can  not  take  into  the  account  any  dam- 
ages sustained  by  the  plaintiff,  by  reports  raised  since  the  com- 
mencement of  this  suit." 

If  the  defendant  has  slandered  the  plaintiff  either  before  or  after 
the  commencement  of  this  suit,  he  is  liable  to  her  in  a  distinct  ac- 
tion, and,  if  sued,  can  not  set  up  the  recovery  in  this  case,  against 
a  recovery  for  slanderous  words.  The  breach  of  a  contract,  and 
the  defamation  of  character,  are  two  very  different  things,  and  both 
can  not  be  made  the  subject  of  inquiry  in  the  same  suit. 

From  the  ungenerous  attempt  to  expose  the  fair  character  of  a 
young  woman,  which  defendant  seems  to  have  made,  with  a  view 
to  excuse  a  non-compliance  with  his  contract,  the  plaintiff's  coun- 
sel might  well  have  derived  a  legitimate  and  powerful  argument 
to  induce  a  jury  to  find  exemplary  damages;  and  perhaps  the  court 
would  have  been  justified,  if  called  upon,  in  directing  the  jury  that 
they  might  take  into  consideration  in  assessing  the  damages,  the 
nature  of  the  defence  attempted  to  be  set  up.  But  that  would  have 
been  the  extreme  limit  to  which  the  court  could  have  £:one.  Other 
and  independent  injuries  inflicted  by  defendant  upon  plaintiff  were 
foreign  to  this  action,  and  much  more  so  were  injuries  inflicted  by 
strangers  to  this  suit,  and  the  instruction  asked  for  was  general  in 
its  terms,  embracing  prejudicial  reports,  whether  circulated  by  de- 
fendant or  others. 

The  counsel  for  the  defendant  in  error  insist  on  a  distinction  to 
be  taken  between  the  giving  of  erroneous  instructions  and  the 
withholding  of  proper  ones,  and  that  in  the  latter  case,  the  party 
can  not  be  considered  as  injured,  since  the  matter  is  left  to  be  set- 
tled by  the  common  sense  of  the  jury,  or  their  understanding  of 
the  law.  Some  authorities  have  been  cited  proving  this  view  of 
the  subject,  but  we  think  that  this  doctrine  is  not  well  founded. 
When  a  proposition  as  to  what  the  law  is,  is  submitted  to  the  court 
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in  the  shape  of  an  instruction,  and  is  refused  to  be  given,  an  intel- 
ligent jury  will  naturally  conclude  that  the  converse  thereof  is  the 

law,  which,  in  most  cases,  settles  the  point  in  favor  of  the 
r*  6911  opposing  party.    The  refusal  of  an  instruction  is,  for  this 

reason,  considered  by  the  legal  practitioner  so  decisive  of 
his  case,  that  it  becomes  with  him,  and  justly  too,  a  point  of  grave 
consideration,  when  and  how  to  ask  instructions  of  the  court.  The 
distinction  which  is  contended  for  by  the  counsel,  if  there  be  any, 
would  be  one  as  to  the  greater  or  lesser  degree  of  error,  committed 
by  the  court;  a  distinction  which  the  law  does  not,  and,  for  obvi- 
ous reasons,  can  not  recognize. 

The  iudofuient  of  the  circuit  court  must  be  reversed,  and  the 
cause  remanded  for  a  new  trial.  The  appellees  to  pay  the  cost  in 
this  court. 

Judgment  reversed. 


Daniel  Feancisco  v.  Levi  Weight. 
Error  to  Shelby. 

1.  Debtor  and  creditgr — consent  only  makes  a  debtor.  One  can  not  make 
another  his  debtor  without  his  consent.  («) 

2.  Same — iiista?ice.  A.  purchased  of  B.  a  tract  of  land  which  had  been 
mortgaged  to  C,  who  foreclosed  the  same,  but  A.  was  not  a  party  to  the  bill  of 
foreclosure.  A.  paid  the  incumbrance,  B.  having  previously  agreed  to  pay  the 
mortgage,  and  sued  B.  in  assumpsit,  declaring  upon  the  common  money  counts. 
It  was  not  pretended  that  B.  ever  requested  A.  to  pay  the  amovnt  of  the  decree 
in  thewill  of  foreclosure,  or  that  he  promised  to  reimburse  him  for  that  pay- 
ment: Held,  that  the  action  could  not  be  maintained,  there  being  no  promise, 
express  or  implied,  to  pay  the  amount  to  A. 

Assumpsit  in  the  Shelby  circuit  court,  brought  by  the  plaintiff 
in  error  against  the  defendant  in  error.  The  cause  was  heard  be- 
fore the  Hon.  Gustavus  P.  Koerner  and  a  jury,  at  the  August  term, 
1845,  when  a  verdict  and  judgment  was  rendered  in  favor  of  the 
defendant. 

The  material  facts  appear  in  the  opinion  of  the  court. 

J.  A.  McDouGALL,  and  J.  Gillespie,  for  the  plaintiff  in  error: 
In  this  case,  the  promise  of  Wright  was  not  a  part  of  the  contract 
for  sale  of  the  land,  but  an  independent  one  upon  a  consideration 
executed.     Claherty  Ex'r  v.  Creek,  3  Harr.  &,  Johns.  428;  Miller 

V.  Watson,  4  Wend.  267. 
r*  692]       The  covenant  in  the  deed  from  Wright  to  Francisco  be- 
ing simply  a  covenant  of  warranty,  the  existence  of  an  in- 
cumbrance upon  the  land  could  not  be  alleged  as  a  breach  of  said 
covenant.     Waldron  v.  McCarty,  3  Johns.  471. 

Case  Citing  Text.  forced.    Fowler  v.  Hall,  7  Bradw.  332, 

(a)    Rule,  stated  in  head  note,  en-      335. 
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The  implied  covenant  arising  from  the  words,  "grant,  bargain 
and  sell,"  does  not  govern  in  the  case,  it  being  restricted  by  the 
express  covenant  of  warranty  in  the  deed.  Kent  v.  Welch,  7 
Johns.  259;  Yanderkau  v.  Yanderkan,  11  do.  122;  4  Kent's  Com. 
469;  Cranch  v.  Fowler,  9  :N'ew  Hamp.  221. 

W.  H.  Ua'dekwood,  for  the  defendant  in  error:  1.  Admitting, 
as  contended  by  plaintiif  in  error,  that  the  deed,  from  Wright  and 
wife  to  Francisco  is  a  mere  quit  claim  deed  without  any  covenant 
that  the  land  conveyed  was  free  from  incumbrances  done  and  suf- 
fered by  Wright,  the  grantor,  and  without  covenant  of  warranty, 
the  parol  contract  previous  to  the  date  of  said  deed  and  contem- 
poraneous thereto  "was  merged  in  said  deed,  and  could  not  be 
proved.  1  Greenl.  Ev.  320,  321;  Frost  v.  Everett,  5  Cowen,  497; 
Pickering  v.  Dawson,  4  Taun.  779;  Powell  v.  Edmunds,  12  East, 
6;  Lane  v.  Sharpe,  3  Scam.  573.  And  if  made  afterwards,  it  was 
without  consideration  and  void.  Comstock  v.  Smith,  7  Johns.  87; 
Miller  v.  Watson,  5  Cowen,  196. 

2.  •  The  bill  of  exceptions  does  not  show,  that  the  alleged  con- 
tract to  pay  the  mortgage  was  made  with  Francisco.  This  is  a 
fatal  defect.  1  Chit.  PI.  331.  A  bill  of  exceptions  will  be  con- 
strued like  a  pleading  of  the  party  making  the  same,  most  strongly 
against  him.     3  Scam.  6;  4  do.  34. 

3.  The  proposed  testimony  precludes  the  idea  that  Francisco 
was  ever  requested  by  Wright  to  pay  the  mortgage;  if  he  paid  it 
without  compulsion  or  request,  it  was  voluntarj'  and  Wright  is  hot 
liable  to  repay  the  same.  Dedman  v.  Williams,  1  Scam.  155;  1 
Chitty's  PL  384;  1  Saunders,  264,  note  1. 

4.  But  Francisco  had  a  perfect  remedy  against  Wright  on  the 
covenants  in  the  deed,  if  he  has  satisfied  the  mortgage.  20  Pick. 
474.  The  words  "grant,  bargain  and  sell,"  are  equiva- 
lent to  an  express  covenant,  that  the  land  was  free  from  f*  693] 
all  incumbrances  done  or  suffered  by  Wright,  the  grantor, 
unless  limited  by  express  words  contained  in  the  deed.  R.  L.  510; 
2  Binn.  95;  Clearwater  v.  Rose,  1  Blackf.  137,  note  g;  4:  Kent's 
Com.  473.  There  are  no  words  in  said  deed  limiting  the  effect  of 
said  express  covenant  against  incumbrances;  on  the  contrary,  there 
is  added  a  covenant  of  warranty. 

5.  Had  Francisco  been  evicted  by  a  purchaser  under  the  com- 
missioner's sale,  he  would  have  had  a  perfect  remedy  on  the  cove- 
nant of  warranty.  4  Kent's  Com.  471;  Tufts  v.  Adams,  8  Pick. 
547;  Yan  Gorden  v.  Jackson,  5  Johns.  471;  Miller  v.  Watson,  4 
Wend.  270. 

6.  To  authorize  a  recovery  in  assum.psit  in  a  case  like  this  there 
must  be  a  new  consideration.  Miller  v.  Watson,  4  Wend.  270; 
and  then  the  common  counts  will  not  authorize  a  recovery.    lb.  275. . 
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7.  All  J  promise  simply  to  perform  the  covenant  in  a  deed  is  not 
the  ground  of  an  action. 

McDouGALL,  in  conclusion,  cited  Wells  v.  Porter,  7  Wend.  119; 
Inhabitants  of  Shrewsbury  v.  Inhabitants  of  Boylston,  1  Pick.  105; 
1  U.  S.  Dig.  282,  §  332,  referring  to  17  Serg.,and  Ilawle. 

Caton,  J.'^  This  was  an  action  of  assumpsit  to  recover  the 
amount  of  money  paid  by  the  plaintiff  to  the  State  bank,  in  satis- 
faction of  a  decree  foreclosing  a  mortgage  executed  by  Wright  and 
wife  to  the  bank,  to  secure  a  note  which  the  bank  held  against 
AVright.  After  the  execution  of  the  mortgage,  Wright  sold  the 
land  incumbered  by  the  mortgage  to  Francisco,  and  conveyed  to 
him  by  a  common  warranty  deed.  The  bank  foreclosed  the  mort- 
gage in  chancery,  to  which  proceeding  Francisco  was  not  a  party. 
After  the  decree  and  before  the  sale,  Francisco  paid  the  amount  of 
the  decree.  After  the  execution  of  the  deed,  Wright  promised  to 
pay  oif  the  mortgage.  The  declaration  contains  tbe  com- 
[*  694]  mon  counts  for  money  paid,  etc.  On  the  trial,  the  plain- 
•  tiff  offered  in  evidence  his  deed  and  the  record  of  the  suit 
foreclosing  the  mortgage.  He  also  offered  to  prove  that  he  had 
paid  the  amount  of  the  decree,  and  that  the  defendant,  subsequent 
to  the  execution  of  the  deed,  had  agreed  to  satisfy  the  mortgage, 
and  acknowledged  that  he  had  so  agreed  at  the  time  the  deed  was 
given,  and  had  since  paid  the  interest  thereon  for  one  or  two  years. 
This  evidence  was  excluded  by  the  court,  to  which  decision  the 
plaintiff'  excepted.  There  was  no  pretence  that  the  defendant  ever 
requested  the  plaintiff  to  pay  the  amount  of  that  decree,  or  prom- 
ised to  reimburse  him  for  that  payment. 

We  shall  waive  the  inquiry  as  to  the  extent  of  the  obligations 
of  the  defendant  under  the  covenants  in  the  deed  which  he  gave 
to  the  plaintiff,  for  I  confess  that  I  do  not  distinctly  see  how  the 
construction  of  that  deed  is  to  affect  very  materially  one  way  or 
the  other,  the  right  of  the  plaintiff  to  recover  in  this  action.  If 
the  plaintiff  recovers  at  all,  he  must  do  so  npon  some  promise,  ex- 
press or  implied,  which  has  been  made  since  its  execution,  for  at 
that  time,  all  previous  and  present  agreements  were  merged  in  the 

deed. 

Although  the  deed  may  contain  a  covenant  against  incumbrances, 
still,  if  the  plaintiff  has  since  paid  off  the  mortgage  whicli  was  ex- 
isting upon  the  premises,  under  an  agreement  with  the  defendant 
that  he  would  refund  him  the  money,  there  is  no  reason  why  he 
may  not  maintain  this  action,  notwithstanding  he  might  have  re- 
sorted to  his  covenant  against  incumbrances.  If  the  plaintiff  has 
paid  money  to  the  use  of  the  defendant,  and   at  his  request,  ex- 

*  Wilson,  C.  J.,  and  Justices  Lockwood  and  Young  did  not  sit  in  this  case. 
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press  or  implied,  this  action  may  be  sustained,  and  not  otherwise. 
Did  the  mere  existence  of  the  mortgage,  at  the  time  of  the  pur- 
chase, authorize  the  plaintiff  to  pay  it  off,  and  raise  an  implied 
promise  on  the  part  of  the  vendee  to  reimburse  him  ?  After  the 
most  anxious  consideration,  I  am  unable  to  discover  any  principle 
sustaining  such  a  conclusion.  In  this  case,  there  is  no  pretence 
that  the  defendant  ever  requested  the  plaintiff  to  pay  oft"  that  mort- 
gage. And  the  mere  circumstance  that  the  plaintift^'s  land 
was  liable  to  be  sold  to  satisfy  a  mortgage,  in  the  payment  [^'  6951 
of  which  the  defendant  was  interested,  could  not  authorize 
the  plaintiff  to  make  the  defendant  his  debtor  without  his  consent. 
It  may  not  have  been  for  the  interest  of  the  defendant  to  have  had 
the  mortgage  paid  off  at  that  time,  or  in  that  way,  especially  if  he 
become  thereby  immediately  liable  to  a  personal  action  for  the 
amount.  He  may  have  desired  to  have  paid  the  debt  in  the  notes 
of  the  bank,  which  may  not  then  have  been  worth  par;  or  he  may 
have  desired  an  opportunity  of  making  some  other  arrangement  for 
the  satisfaction  of  the  mortgage,  more  convenient  to  him  than  the 
immediate  payment  in  money.  The  plaintiff  had  no  right  to  usurp 
the  contrel  of  the  defendant's  business,  and  deprive  him  of  any  op- 
portunity to  satisfy,  compromise  or  postpone  that  demand.  The 
chances  for  such  negotiations  are  frequently  important  and  valua- 
ble to  the  debtor,  of  which  third  persons  have  no  right  to  deprive 
him.  Again,  if  by  the  mere  payment  of  this  demand,  the  plaintiff 
has  created  a  right  of  action  against  the  defendant  for  the  amount 
of  the  judgment"  which  was  rendered  on  the  mortgage,  then  has 
the  plaintiff  deprived  the  defendant  of  all  benefit  which  he  might 
have  derived  from  a  reversal  of  that  judgment,  although  it  may 
have  been  erroneous, .or  of  negotiating  for  further  time,  or  some 
more  convenient  mode  of  payment,  which  may  have  been  of  equal 
importance  to  him.  It  can  not  be  answered,  that  if  that  judgment 
Avas  erroneous,  he  may  show  it  in  his  defence  in  this  suit,  for  in  this 
collateral  action  that  judgment  can  not  be  impeached.  How  is  the 
circuit  court  to  investigate  any  errors  which  it  may  have  commit- 
ted in  another  cause '^  If  the  plaintiff  had  a  right  to  pay  that 
debt,  on  account  of  the  defendant,  after  judgment,  he  might  as 
well  have  done  it  before,  and  thus  cut  off  any  defence  which  might 
have  been  made  to  the  mortgage.  If  the  vendee  wishes  the  per- 
sonal responsibility  of  the  vendor  to  protect  himself  against  any 
defect  of  title,  or  incumbrance,  he  must  see  that  the  necessary  pro- 
vision is  made  by  covenants  in  his  deed.  That  is  the  sole  object 
of  covenants  in  a  deed. 

If  the  principle  contended  for  in  this  case  be  sustained,  [*  696] 
there  would  be  no  necessity  for  covenants  against  incum- 
brances hereafter.     In   this  deed   there   is  an  express    covenant 
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of  general  warranty  which,  upon  every  legal  principle,  rebuts 
the  idea  of  an  implied  undertaking  on  the  part  of  the  defendant  to 
pay  the  amount  of  the  mortgage  to  the  plaintift',  in  case  he  should 
see  fit  to  satisfy  it  to  the  mortgagee.  If  there  was  any  such  im- 
plied promise,  it  must  necessarily  have  existed  at  the  very  time  of 
the  execution  of  the  deed,  and,  as  we  have  before  seen,  was  merged 
in  it.  The  presumption  is,  that  all  the  covenants  were  put  in  the 
deed  which  the  party  deemed  necessary  for  his  security,  or  at  any 
rate,  all  that  the  vendor  would  give.  Upon  the  covenant  of  gen- 
eral warranty,  the  defendant  would  have  been  liable,  had  the  plain- 
tiff ever  been  turned  out  by  reason  of  this  mortgage,  and  thus  was 
.he  secured  expressly  against  any  substantial  injury  M-hich  he  might 
have  sustained  by  reason  of  that  incumbrance;  at  any  rate,  it  was 
the  remedy  which  the  parties  by  their  agreement  saw  tit  to  provide, 
and  the  plaintiff  had  no  right  to  provide  himself  with  another 
remedy  against  the  vendor  without  his  consent.  I  confess  my 
ignorance  of  any  principle  by  which  the  plaintiff  had  a  right  by 
his  own  voluntarv  act,  and  without  the  consent  of  the  defendant, 
to  create  a  new  liability  against  him.  It  may  have  been  for  the 
interest  of  the  vendor  to  have  met  the  utmost  of  his  responsibility 
upon  that  covenant,  rather  than  to  have  paid  oft'  the  mortgage, 
which  may  have  been  given  for  much  more  than  the  value  of  the 
land,  as  the  price  for  which  it  was  sold  to  the  plaintiff,  in  whicli 
event  it  might  have  been  for  the  manifest  interest  of  the  vendor  to 
have  paid  tlie  most  that  could  have  been  recovered  against  him  on 
his  covenant,  rather  than  to  have  paid  the  amount  of  the  mortgage. 
A  mortgage  may  be  given  by  one,  and  the  bonds,  note  or  cove- 
nant by  another  to  secure  tlie  same  debt,  or  the  mortgage  may  be 
given  alone  without  any  personal  security  whatever,  and  in  neither 
case  is  the  mortgage  liable,  beyond  the  land  incumbered,  and  it 
might  very  likely  happen  that  the  mortgage  would  be  for  twice  the 
value  of  tlie  land,  and  could  it  be  contended,  that  a  subse- 
[*  697]  quent  vendor  of  that  land,  who  had  taken  no  covenant 
against  that  incumbrance,  could  go  and  pay  it  oft'  without 
the  consent  and  against  the  will  of  the  mortgagor,  and  then  sue 
him  for  so  much  money  paid  to  his  use  and  at  his  request?  The 
very  statement  of  the  proposition  demonstrates  its  absurdity,  and 
yet  such  would  be  the  case  should  we  hold  that  this  action  could 
be  maintained.  The  liability  created  by  the  mortgage  is  against 
the  land  alone,  and  the  payment  of  it  is  for  the  use  of  the  owner 
of  the  land.  Although  the  bank  may  have  had  the  note  of  the 
defendant,  with  this  mortgage,  yet  it  is  certain  that  the  judgment 
which  the  plaintiff  paid,  and  for  the  amount  of  which  he  now  seeks 
to  charge  the  defendant,  was  not  against  the  defendant,  but  was 
against  the  land  alone,  and  upon  which  there  was  no  personal  re- 
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sponsibilitj  whatever.  There  was  no  oft'er  to  prove  in  the  court 
below  that  any  note  was  given  with  the  mortgage,  nor  is  there  any 
intimation  that  such  a  note  was  given,  except  in  the  statement  in 
the  bill  of  foreclosure.  But  admitting  that  a  bond  had  been  given 
by  the  defendant,  upon  which  a  judgment  at  law  had  been  recovered, 
it  would  hardly  be  contended  that  the  plaintiff  could  have  paid  off 
that  judgment  without  the  request  of  the  defendant,  and  then  re- 
covered the  amount  against  him  as  for  money  paid  to  his  use;  and 
yet  there  would  be  much  more  propriety  in  sustaining  such  a  suit 
than  the  present.  The  principle  hardly  need  to  be  stated,  that  one 
can  not  make  another  his  debtor  without  his  consent. 

But  it  may  be  urged  that  in  this  case,  the  vendor  had  promised 
to  pay  off  this  incumbrance.  Such  may  be  the  truth,  but  that  is 
not  the  promise  declared  upon,  and  it  was  very  properly  admitted 
by  the  plaintiff's  counsel  that  they  could  not  expect  to  recover  on 
that  promise.  The  defendant  promised  that  he  would  pay  the 
mortgage  to  the  bank,  and  not  that  he  would  pay  the  amount  to 
the  pi  lintiff  if  he  would  pay  it  to  the  bank.  It  may  be  inquired 
what  difference  it  could  make  to  the  defendant,  whether  he  paid 
the  amount  to  the  plaintiff  or  to  the  bank?  That  is  what  I  have 
before  attempted  to  demonstrate.  He  had  a  right  to  manage  his 
own  business  in  his  own  way,  without  having  his  liability  shifted 
from  one  to  another  without  his  consent. 

By  the  plaintiff's  counsel  we  have  been  referred  to  the  [*  698] 
case  of  Arden  v.  ArdeJi,  10  Johns.  30,  in  support  of  this 
case,  but  we  are  unable  to  perceive  its  applicability.  There  a  tes- 
tator had  devised  a  large  estate  to  his  sons,  and  declared  that,  in 
consideration  of  the  bequest,  they  should  pay  to  his  widow  the 
yearly  sum  of  fifty  dollars.  They  paid  the  annuity  for  the  first, 
and  half  of  the  second  year,  and  refused  to  pay  further,  and  the 
widow  sued.  The  court  say:  "We  are  led  to  consider  whether 
the  payment  of  the  annuity  in  part  be  not  equivalent  to  an  express 
promise.  It  is  a  solemn  act  of  admission,  as  strong  as  any  promise, 
and  supposes  a  promise  expressly  made,  and  to  hav^e  preceded  the 
payment."  We  have  looked  into  the  case  of  Wells  v.  Porter,  7 
Wend.  119,  and  of  Shrewsbury  v.  Boylston,  1  Pick.  105,  and  do 
not  think  they  support  the  principle  contended  for  by  the  plaintiff. 
No  such  principle  seems  to  have  been  raised  or  discussed  in  those 
cases. 

The  evidence  offered  was  properly  excluded  by  the  court  below, 
and  its  judgment  must  be  affirmed  with  costs. 

Judgment  affirmed. 
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Thomas  J.  Gesfokd  v.  Peteb  D.  Ckitzeb  et  al. 

Error  to  Scott. 

1.  Costs — ability  to  pay  not  assignable  as  error.  Whether  a  plaintiff  has  suf- 
ficient ability  to  pay  the  costs  of  a  suit  commenced  by  him,  is  a  matter  which 
must  necessarily  be  submitted  to  the  discretion  of  the  court  in  which  the  cause 
is  pending,  and  its  decision  can  not  be  assigned  for  error.    («) 

2.  Same — statute  requiring  security  valid.  The  statute  requiring  a  plaintiff 
to  give  secui'ity  for  costs  is  not  unconstitutional. 

Trespass  in  the  Scott  circuit  court,  brought  by  the  plaintiff  in 
error  against  the  defendants  in  error.  At  the  October  term,  1845, 
the  Hon.  Samuel  D.  Lockwood  presiding,  the  defendants  moved 
for  and  obtained  a  rule  upon  the  plaintiff  to  give  security  for  the 
costs.  The  rule  not  being  complied  with,  the  suit  was  dismissed. 
Tlie  case  was  submitted  to  the  court  on  written  argument. 
P  699]  M.  McCoNNELL,  for  the  plaintiff  in  error:  The  law  re- 
quiring security  for  costs  is  contrary  to  the  twelfth  section 
of  the  eighth  article  of  the  constitution. 

The  court  erred  in  requiring  security  from  the  plaintiff,  it  ap- 
pearing that  he  had  sufficient  property  to  pay  the  costs. 

J.  J.  Hardin  and  D.  A.  Smith,  for  the  defendants  in  error:  This 
court  has  recognized  the  validity  of  the  statute  requiring  security 
for  costs.     1  Scam.  192. 

It  has  been  acquiesced  in  for  years,  and  it  is  too  late  to  urge  now 
that  it  is  unconstitutional. 

Every  court  in  the  Union,  so  far  as  is  knowai,  has  recognized  the 
propriety  of  this  requirement  of  statute.  1  U.  S.  Dig.  611,  title 
"  Security  for  Costs." 

t 

Purple,  J.  The  plaintiff  brought  an  action  of  trespass  against 
the  defendants  in  the  circuit  court  of  Scott  county.  At  the  October 
term,  1845,  the  defendants  iiled  an  affidavit  in  the  usual  form,  that 
the  plaintiff'  was  insolvent  and  unable  to  pay  the  costs  of  suit,  and 
'thereupon  a  rule  was  entered  against  the  plaintiff'  to  show  cause 
why  he  should  not  give  security  for  costs.  The  plaintiff'  filed  his 
affidavit,  stating  therein  that  he  was  not  insolvent;  that  he  owned 
a  house  and  lot  in  Iowa  worth  $300,  and  personal  property  in  this 
State  worth  about  $150,  and  that  he  was  not  indebted  to  an  amount 

Cases  Citing  Text.  on  plaintiff  to  file  additional  bond  for 

(a^    Motion  for  rule  on  plaintiff  to  costs  must  be  supported  by  affidavit, 

give  bond  for  costs  on  ground  of  his  in-  showing  that  situation  of  principal  or 

solvency  is  addressed  to  discretion  of  surety  has  changed  since  bond  was  ap- 

court,  and  decision  thereon  can  not  be  proved.  Ball  ®.  Bruce,  27  111.  333.     See 

assigned  for  error.     Selby  r.  Hutchin-  R.  S.  1874,  Costs,  ch.  33,  §  4;    S.  and 

son,  4  Gilm.  319,  326 ;  Papineau  v.  Bel-  C.'s  Stats  p  638 ;  Cothran's  Stats.  (1885) 

garde,  81  111.  61.     Application  for  rule  p.  350. 
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exceeding  ^100.  He  was  subsequently  sworn  in  court,  and  stated 
substantially  the  same  facts.  The  court  decided  that  sufficient 
cause  had  not  been  shown  against  the  rule,  and  the  plaintiff  failing 
to  give  security  for  costs,  his  suit  was  dismissed.  This  decision  is 
assigned  for  error. 

Whether  a  plaintiff  has  sufficient  ability  to  pay  the  costs  of  a 
suit  commenced  by  him,  is  a  matter  which  must  necessarily  be 
submitted  to  the  discretion  of  the  court  in  which  the  cause  is 
pending.  The  order  of  tiie  court  directing  him  to  give  security 
for  costs,  is  not  a  hnal  judgment,  and  when  the  question  arises 
only  upon  the  testimony  adduced  of  the  ability  of  the  party  to  pay 
costs,  the  decision  thereon  can  not  be  assigned  for  error. 
And  if  this  court  had  the  authority  to  review  it  here,  we  [*  700] 
should  not  entertain  a  doubt  that  the  order  was  correctly 
made. 

One  of  the  errors  assigned  in  this  case  is,  tliat  the  law  of  this 
State,  requiring  a  party  to  give  security  for  the  payment  of  the 
costs  of  a  suit  commenced  by  him,  is  repugnant  to  the  provisions 
of  the  12th  section  of  the  8th  article  of  the  constitution  of  this 
State.  We  have  often,  heretofore,  recognized  the  validity  of  this 
law,  and  can  see  nothing  in  the  argument  submitted  in  this  case 
to  induce  us  to  change  this  opinion. 

The  judgment  of  the  circuit  court  is  affirmed  with  costs. 

Jiidgment  affirmed. 


William  Thomas,  Administrator  of  the  Estate  of  Joseph  Duncan, 
deceased,  v.  Isaac  Negus  et  al. 

Error  to  Madison. 

I.  Erkor — release  of,  by  taking  benefit  of  judgment.  A.  rented  to  B.  certain 
lots.  Subsequently  he  mortgaged  those  lots  to  C.  During  the  same  month,  D. 
conveyed  the  premises  to  A.  and  took  a  mortgage  to  secure  the  purchase  money. 
C.  and  others  commenced  several  suits  to  recover  the  amount  of  rents  due  them, 
whereupon  B.  filed  a  bill  of  interpleader  against  the  plaintiffs,  praying  the  court 
to  determine  who  was  entitled  to  the  rents,  and  offering  to  pay  according  to  the 
order  of  the  court.  The  money  was  brought  into  court,  and  an  injunction  was 
obtained,  staying  the  proceedings  at  law.  D.  then  filed  a  bill  against  A.  and 
others  to  foreclose  the  mortgage  made  by  A.,  claimed  the  rents  in  controversy, 
and  insisted  that  his  mortgage  was  a  prior  lien  to  the  mortgage  to  C.  The  lat- 
ter, in  his  answer,  claimed  the  rents  and  insisted  that  his  mortgage  was  the  prior 
lien.  This  suit  and  the  bill  of  interpleader  were  consolidated,  and  heard  and 
determined  as  one  case.  A  decree  was  made,  directing  the  rents  to  be  paid  to 
C,  and  declaring  the  mortgage  to  D.  the  prior  lien.  C.  received  the  rents  di- 
rected to  be  paid  to  him.  He  afterwards  died,  and  his  administrator  prosecuted 
a  writ  of  error,  assigning  for  error,  the  decree  giving  the  priority  to  D.  D.  filed 
a  plea,  averring  that,  by  C.'s  acceptance  of  the  renfs,  he  acquiesced  in  the  de- 
cree, and  thereby  released  all  errors;  that  his  estate  was  insolvent  and  wholly 
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unable  to  refund  the  same.  Replication,  demurrer  and  joinder:  Held,  that  the 
plea  was  valid,  and  the  receipt  of  the  rents  by  C,  under  the  circumstances  of 
the  case,  necessarily  operated  as  a  release  of  errors,  (a) 

Bill  in  chancery  in  the  Madison  circuit  court,  filed  by  the  de- 
fendants in  error  against  Duncan  and  others  at  the  May 
[*  701]  term,  1843.    The  facts  and  various  proceedings  in  the  cause 
are  stated  by  the  court.     Tlie  administrator  of  Duncan 
prosecuted  a  writ  of  error. 

At  the  December  term,  1844,  of  this  court,  the  cause  came  on 
to  be  heard  upon  a  motion  to  dismiss  the  bill,  which  motion  was 
overruled.  The  defendants  then  tiled  a  plea  similar  to  that  inter- 
posed at  the  present  term,  to  which  there  was  a  demurrer,  when 
the  court  decided  the  plea  to  be  good,  and  ordered  the  writ  of  error 
to  be  dismissed.  At  a  subsequent  day  of  the  term,  the  plaintiff 
in  error  obtained  leave  of  the  court  to  withdraw  the  demurrer  and 
file  a  replication  at  the  next  term,  which  was  done. 

At  the  present  term,  the  defendants  moved  that  the  case  be 
stricken  from  the  docket,  upon  the  ground  that  the  decision  of  the 
last  term  upon  the  plea  was  final,  and  the  order  directing  the  writ 
to  be  dismissed  had  not  been  set  aside  or  vacated.  The  court  over- 
ruled the  motion,  stating  that  the  order  granting  leave  to  withdraw 
the  demurrer  to  the  plea  was  equivalent  to  an  order  setting  aside 
the  order  of  dismissal. 

A  demurrer  to  the  replication  was  then  interposed  and  argued 
by  W.  Martin,  for  the  defendants  in  error:  A  party,  having  availed 
himself  of  the  benefit  conferred  upon  him  by  a  decree,  can  not 
afterwards  appeal  therefrom.  Atkinson  ^^  Manks,  1  Cowen,  709; 
McElwain  v.  Willis,  9  Wend.  553;  Slee  v.  Bloom,  17  Johns.  484. 

The  plea  alleges  a  release  of  errors,  and  this  court,  at  the  last 
term,  held  it  to  be  good.  The  replication  contains  four  material 
averments,  but  even  if  they  are  admitted,  they  do  not  settle  the 
fact  set  up  by  the  plea.  It  does  not  deny  the  receipt  of  the  money, 
under  the  decree,  by  Duncan,  in  his  lifetime.  It  does  not  set  up 
any  fact  in  reply  to  the  plea  by  way  of  denial,  nor  any  new  fact  in 
defence.  It  is  a  departure  in  pleading;  we  are  not  bound  to  an- 
swer it;  it  puts  in  issue  matters  of  law  instead  of  fact;  and  the 
issue,  if  joined,  would  be  an  immaterial  issue. 

Cases  Citing  Text.  not  defeat  appeal ;  rule  that  acceptance 

{a)   See  Morgan  ».  Ladd,  ante  414.  of  benefit  of  judgment  is  release  of 

Party  can  not  accept  money  directed  errors,  does  not  apply  to  appeals  from 

to  be  paid  him  by  decree,  and  then  ask  justices  of  peace.    Kasting  v.  Kasting, 

reversal  on  ground  that  it  did  not  give  47  111.  438,  441.     Party  can  not  accept 

him  enough.     Holt  y.  Rees,  46  111.  181,  benefit  of  decree  and  then  prosecute 

183     Acceptance  of  amount  awarded  writ  of  error  to  revei-se  it.     Corwin  c. 

by  judgment  of  justice  of  peace  does  Shoup,  76  111.  246,  249. 
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W.  Thomas,  and  J.  Butterfield,  for  the  plaintiffs  in  error:    The 
replication  takes  issue  upon  two  points  of  the  plea;  the 
receipt  of  the  money  itnder  the  decree,  and  the  release  of  [*  702] 
errors,    1  Greenl.  Ev  25,  33;  Clowes  v.  Dickinson,  8  Cow- 
en,  328;  Djett -y.  Pendleton,  lb.  325. 

In  Clowes  v.  Dickinson,  the  law  of  this  case  is  well  settled. 

Treat,  J.*  In  August,  1836,  William  G.  Pinckard  executed 
to  Marsh,  Hankinson  &  Co.,  a  lease  of  certain  lots  in  Alton,  for 
the  term  of  live  years,  at  an  annual  rent  of  $800.  On  the  5tli  of 
January,  1837,  Pinckard  executed  a  mortgage  on  the  lots  to  Joseph 
Duncan,  to  secure  the  payment  of  $9,64:1.83.  On-the  25th  of  the 
same  month,  Negus  &  Robbins  conveyed  the  lots  to  Pinckard,  and 
at  the  same  time  took  from  him  a  mortgage  thereon,  to  secure  the 
payment  of  $4,143.75.  In  February,  1840,  several  suits  were  com- 
menced by  Duncan  and  other  persons  against  the  lessees,  to  recover 
the  amount  of  rents  due  by  them.  The  lessees  thereujjon  filed  a 
bill  of  interpleader  against  the  plaintiffs  in  those  actions,  praying 
the  court  to  determine  who  was  entitled  to  receive  the  rents,  and 
offering  to  pay  them  according  to  the  order  of  the  court.  They 
brought  the  money  into  court,  and  obtained  an  injunction  staying 
the  proceedings  in  the  actions  at  law.  In  May,  1843,  Negus  & 
liobbins  filed  a  bill  against  Duncan,  Pinckard  and  others,  for  the 
purpose  of  foreclosing  the  mortgage  made  to  them  by  Pinckard. 
By  their  bill,  they  claimed  the  rents  in  controversy,  and  insisted 
that  their  mortgage  w\as  a  prior  lien  to  the  one  made  to  Duncan. 
Duncan  by  his  answer  claimed  the  rents,  and  insisted  that  his 
mortgage  was  the  prior  lien.  In  July,  1843,  this  suit  and  the  bill 
of  interpleader  were  consolidated,  and  heard  and  determined  as 
one  case.  A  decree  was  entered,  directing  the  rents  to  be  paid  to 
Duncan,  and  declaring  the  mortgage  of  Negus  &  Bobbins  to  be 
the  prior  lien.  It  was  further  ordered,  that  if  Duncan  and  Pinck- 
ard did  not  redeem  within  six  months,  the  mortgaged  premises 
should  be  sold,  and  the  proceeds  applied,  in  the  first  place,  to  the 
})ayment  of  the  mortgage  of  Negus  &  Robbins;  the  sur- 
plus to  be  applied  to  the  satisfaction  of  Duncan's  mort-  [*  703] 
a-ao-e.  After  the  rendition  of  this  decree,  Duncan  received 
the  rents  directed  to  be  paid  to  him,  amounting  to  $1,531.11. 

Duncan  has  departed  this  life,  and  his  administrator  now  pros- 
ecutes a  writ  of  error.  He  assigns  for  error,  that  so  much  of  the 
decree  as  gives  to  INegus  &  Robbins  a  priority  in  the  payment  of 
their  mortgages  is  erroneous.  To  this  assignment  of  error,  Negus 
&  Robbins  filed  their  plea,  averring  that  Duncan  acquiesced  in  the 
decree,  and  released  all  errors  therein,  by  voluntarily  accepting  the 

♦LocKWOOD,  J.,  gave  no  opinion  in  this  case. 
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rents;  and  that  his  estate  is  insolvent,  and  wholly  unable  to  refund 
the  same.  There  is  a  replication  to  this  plea,  a  demurrer  thereto, 
and  a  Joinder  in  demurrer.  The  replication  introduces  no  new 
matter  in  the  case,  which,  in  the  opinion  of  the  court,  changes  the 
character  of  the  defence  presented  i3j  the  plea.  The  question  will, 
therefore,  be  considered  as  if  on  demurrer  to  the  plea.  In  our 
opinion,  the  plea  is  valid.  The  receipt  of  the  money  by  Duncan, 
under  the  circumstances  of  the  case,  necessarily  operated  as  a  re- 
lease of  errors.  By  accepting  the  rents  under  the  decree,  he  ac- 
quiesced in  and  approved  of  it.  A  party  ought  not  to  receive  the 
benefit  of  a  decree,  and  then  complain  that  it  is  erroneous.  If  dis- 
satisfied with  it,  he  should  abstain  from  doing  any  act,  which  may 
change  the  situation,  or  impair  the  right  of  the  parties,  in  the  event 
of  its  reversal.  If  the  decree  is  to  be  reversed,  the  parties  ought 
to  be  restored  to  the  position  they  occupied  before  it  was  rendered. 
Their  rights  should  be  reciprocal.  Any  other  rule  might  be  pro- 
ductive of  great  injustice.  Tlie  present  case  furnishes  a  fit  illus- 
tration. The  pleadings  admit  the  insolvency  of  the  estate  of  Dun- 
can, and  its  inability  to  refund  the  money.  Suppose  this  writ  of 
error  should  be  retained,  and  the  court,  on  the  hearing  of  the  cause, 
should  be  of  the  opinion  that  the  mortgage  to  Duncan  was  the  prior 
lien,  and  that  the  rents  belonged  to  Negus  &  Eobbins,  or  some  of 
the  other  parties.  In  such  an  event,  the  estate  of  Duncan  would 
acquire  an  unjust  advantage,  and  the  other  parties  would  be  with- 
out an  adequate  remedy  to  enforce  their  acknowledged  rights. 
This  is  not  like  the  case  of  a  judgment  or  decree  against 
r*  704]  a  party.  He  may  satisfy  it,  either  voluntarily,  or  on  com- 
pulsion, and  then  reverse  it  for  error.  In  such  case,  he  is 
required  to  do  the  act,  or  pay  the  money.  Here,  the  party  re- 
ceived the  rents  voluntarily,  and  he  can  not  protect  himself  by  say- 
ing, he  was  required  to  accept  them  by  the  decree  of  the  court. 
The  administrator  might  perhaps  have  avoided  the  eflfect  of  the 
plea,  by  bringing  the  money  into  this  court,  subject  to  its  disposi- 
tion. If  that  course  had  been  adopted,  the  rights  of  the  parties 
could  be  preserved.  We  have  been  referred  to  the  case  of  Clowes 
V.  Dickinson,  8  Cowen,  328,  decided  in  the  court  of  errors  of  New 
■  York,  which  seems  to  lay  down  a  different  rule  than  the  one  we 
adopt  in  this  case.  We  have  maturely  considered  that  case,  and 
can  not  concur  in  the  opinion  there  expressed. 

The  demurrer  will  be  sustained,  and  the  writ  of  error  dismissed. 

Caton,  J.  After  the  most  mature  reflection  in  connection  with 
the  authorities  adduced  on  the  argument,  my  mind  has  been  brought 
to  the  conclusion  that  the  receipt  by  Duncan,  of  the  money  awarded 
to  him  by  the  decree,  did  not  operate  as  a  release  of  the  errors 
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which  may  have  been  committed  against  him  in  other  parts  of  the 
decree.  A  decree  in  chancery  is  not  necessarily  an  unit;  but  often, 
and  indeed  most  generally,  consists  of  several  distinct,  separate  and 
independent  parts,  as  is  the  case  here.  And  any  party  complain- 
ing of  any  part  of  such  decree,  can  bring  it  here  and  assign  such  part 
of  the  decree  for  error  as  he  complains  of,  and  then  vi^e  can  adjudi- 
cate only  upon  the  errors  assigned.  When  the  error  assigned'goes 
to  the  whole  foundation  of  the  decree,  as  the  want  of  proper  parties, 
or  want  of  jurisdiction  of  the  parties  and  the  like,  then  the  whole 
decree  must  be  reversed,  and  the  cause  remanded,  that  it  may  be 
])laced  in  a  proper  condition  to  be  heard.  But  where  the  error  as- 
signed only  goes  to  a  part  of  the  decree  which  has  been  improperly 
adjudicated  against  the  parties  complaining,  then  we  only 
have  to  do  with  such  part  of  the  decree  as  is  thus  assigned  [*  705] 
for  error,  and  we  can  not  put  the  plaintiff  in  error  in  any 
worse  condition  than  he  was  before.  The  vei'y  averment  of  the 
defendant  in  his  joinder  in  error  is,  that  there  is  no  error,  and  he 
i)ravs  that  the  decree  mav  be  affirmed.  He  neither  asks,  nor  have 
we  a  right  to  give  him  any  more  than  he  has  in  the  decree  below. 
When  the  cause  is  properly  brought  to  a  hearing,  and  the  decree 
consists  of  several  facts,  a  part  only  of  which  is  assigned  for  error, 
we  can  not  reverse  the  decree  entirely,  but  only  such  part  as  is  as- 
signed for  error,  the  others  indeed  not  being  before  us.  We  have 
decided  at  this  term,  that  a  writ  of  error  is  an  original  suit  in  this 
court,  the  cause  of  action  in  which  is  the  supposed  error  in  the  de- 
cision of  the  court  below;  and  shall  it  be  said  that  we  can  go  beyond 
that  supposed  cause  of  action,  and,  as  it  were,  by  way  of  set  off, 
hunt  up  something  in  the  decree,  of  which  the  defendant  has  never 
complained,  and  does  not,  by  his  pleading  in  the  cause,  complain, 
and  give  him  something  to  which,  possibly,  he  might  have  been 
entitled,  had  he  prosecuted  his  right  in  proper  time,  and  in  a  legal 
way?  The  defendant  in  error  can  put  in  no  plea  of  set  off,  but  his 
joinder  in  error  is  in  the  nature  of  a  demurrer  to  the  plaintiff's  as- 
signment, and  the  most  he  can  possibly  ask  is,  that  the  writ  shall 
be  dismissed,  and  the  decree  athrmed.  I  repeat,  the  most  we  can 
do  for  the  defendant  is  to  leave  him  as  well  off  as  we  lind  him;  and 
the  least  we  can  do  for  the  plaintiff  is  to  leave  him  in  possessior 
of  all  that  his  secured  to  him  in  the  decree  below.  If,  then,  Dun- 
can could  not  be  deprived  on  this  writ  of  error  of  the  money  ad- 
judged to  him  below,  then  no  one  can  complain  that  he  has  taken 
that  which  he  has  secured  to  him  by  that  decree,  and  which  we 
can  not  take  from  him.  By  receiving  that  which  the  other  party 
admits,  by  not  complaining  he  was  entitled  to,  he  can  not  be  said 
to  have  released  a  right  which  he  claims  to  have,  but  which  the 
other  party  denies.  Had  Negus  &  Robbins  thought  that  part  of 
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the  decree,  which  determined  that  Duncan  was  entitled  to  the  rents, 
unjust,  they  might  have  taken  an  appeal,  or  brought  error,  and  as- 

sioned  that  part  of  the  decree  for  error;  then,  and  not  till 
r*  706]  tlien,  could  we  take  cognizance  of  that  supposed  error,  and 

if  erroneous,  reverse  that  part  of  the  decree.     Without  an 
appeal  or  as iqwrsedeas,  Duncan  had  an  undoubted  right  to  receive 
the  money;  and  its  receipt  by  him  in  no  wise  prevented  the  other 
parties  from  prosecuting  a  writ  of  error  to  reverse  that  part  of  the 
decree;  and  if  reversed  on  sucli  a  proceeding,  JS^egus  &  Robbins 
would  have  the  same  remedy  against  the  administrator  of  Duncan 
that  they  would  have  had  if  he  had  not  brought  this  writ.     It  may 
be  said  that  the  estate  of  Duncan  is  insolvent,  so  that  the  money 
cannot  be  recovered  back  from  the  estate;  but  that  is  a  misfortune 
brought  about  by  their  own  negligence  in  not  taking  steps  in 
proper  season  to  lay  their  complaints  before  this  court,  and  to  pre- 
vent Duncan  from  collecting  the  money.     Such  consequences  often 
follow  such  negligence.     This  p]ea  is  founded  upon  the  mistaken 
notion,  as  I  conceive,  that  the  w4iole  decree  is  before  us  for  reversal 
or  affirmance,  as  well  that  part  which  is  not  assigned  for  error,  as  that 
wliich  is.     If  the  decision  of  this  case  is  to  establish  such  a  doctrine 
in  this  court,  I  fear  the  length  to  which  it  will  lead  us,  is  hardly 
appreciated.     It  is  a  novel  doctrine,  as  I  apprehend,  engrafted  upon 
our  system  of  chancery  practice,  which  will  require  much  pruning, 
to  say  the  least.     But  I  am  not  without  authority  to  sustain  the 
views  which  I  entertain  on  this  subject.     In  the  case  of  Close  v. 
Dicke7iso7i,  8  Cowen,  3,  this  question  came  before  the  court  of  er- 
rors of  New  York,  in  a  case  much  stronger  for  the  defendant  in 
error  than  the  present,  where  it  was  unanimously  decided  by  that 
court,  that  a  party  who  had  accepted  and  receipted  for  a  sum  of 
money  which  had  been  awarded  to  him  in  the  decree,  might  still 
take  the  case  to  the  court  of  errors,  and  claim  that  he  was  entitled 
to  more  than  had  been  adjudged  to  him.     In  that  case,  the  part  of 
the  decree  complained  of,  was  necessarily  the  very  part'under  which 
he  had  received  the  money;  depending  on  the  same  pleading  and 
proof,  all  of  which  unavoidably  came  in  review  in  the  appellate 
court,  and  yet  the  court  decided  in  substance,  that  notwithstanding 
the  case  miglit  have  shown  that  the  plaintiff  in  error  was 
[•-  707]  entitled  to  less  than  he  had  received,  yet,  the  appellate 
court  could  not  diminish  that  amount  in  the  proceeding 
then  before  it.     In  that  case.  Chancellor  Jones  and  Senators  Spen- 
cer and  Colden  all  delivered  opinions  on  the  same  side,  and  I  may 
truly  say  that  they  are  among  the  brightest  ornaments  that  have 
ever  adorned  the  legal  profession  in  that  State.     I  think  the  de- 
murrer to  the  replication  in  this  case  should  be  carried  back  and 
sustained  to  the  plea.  •     Writ  dismissed. 
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MuEKAY  McCoNNELL  et  ol.  V.  JosEPH  Stettinius  et  al. 

Error  to  Sangamon. 

1.  Pleading— /cTTwer  mit.  To  entitle  the  defendant  to  plead  the  pendency 
of  a  former  suit  in  abatement,  it  is  not  always  necessary  that  both  suits  should 
be  between  the  same  parties.  It  is  sometimes  sufBcient,  if  the  subject  matter 
of  both  suits  is  the  same,  {a) 

2.  rROMissouY  NOTE — not  payment,  except.  It  is  well  settled,  that  the  mere 
giving  a  negotiable  note,  or  its  indorsement  to  a  third  person,  does  not  extinguish 
the  original  cause  of  action,  if  the  payee  can  show  that  the  note  has  been  lost, 
or  can  produce  it  upon  the  trial  to  be  cancelled. 

3.  Same — as  evidence  of  settlement.  The  acceptance  of  a  promissory  note  is 
prima  facie  evidence  of  satisfaction  of  an  account,  and  no  recovery  can  be  had 
upon  the  old  indebtedness  without  some  explanation,  or  giving  some  account  of 
the  note.  (6) 

4.  Deposition — notice  required.  In  a  suit  against  two  joint  debtors,  a  notice 
of  the  issuing  of  a  commission  to  take  depositions  to  one  of  them  is  insufficient, 
and  the  deposition  can  not  be  used  against  him  who  is  not  served  with  notice. 

Assumpsit,  originally  brought  in  the  Morgan  circuit  court  by  the 
defendants  in  error  against  the  plaintiffs  in  error.  By  agreement, 
the  venue  was  changed  to  Sangamon  county,  and  the  cause  was  there 
tried  before  the  Hon.  Samuel  H.  Treat,  at  the  March  term,  1845, 
without  the  intervention  of  a  jury.  Judgment  for  the  plaintiffs 
below  for  8753.68. 

The  substance  of  the  pleas  is  stated  in  the  opinion  of  the  court. 

J.  A.  McDouGALL,  and   M.  McConnell,  for  the  plaintiffs   in 
error:    I.    There  was  error  in  the  rendition  of  a  judgment 
for  plaintiffs  below,  a  plea  in  bar  remaining  unanswered  [*  708] 
by  tlie  plaintiffs  below. 

II.  The  bill  of  exceptions  shows  that  there  was  no  evidence 
acjainst  McConnell  on  account  stated. 

First.  There  is  no  sufficient  evidence  of  there  ever  having  been 
a  partnership  between  defendants  below,  and 

Second,  The  only  evidence  of  an  account  stated  is  Vansyckel's 
note.  It  is  evident  that  this  was  but  the  act  of  one  partner  after 
the  dissolution,  and  was  not  binding  on  McConnell.  Hackley  v. 
Patrick,  3  Johns.  536,  the  leading  American  case;  Hopkins  v. 
Banks,  7  Cowen,  653;  Gleason  v.  Clark,  9  do.  59;  Baker  v.  Stack- 
pole,  lb.  420;  Walden  v.  Sherburne,  15  Johns.  423;  Walker  v.  Du- 
berry,  1  A.  K.  Marsh.  189;  Story  v.  Barrell,  2  Conn.  665;  Rootes 

Cases  Citing  Text.  can  not  sue  on  original  debt,  unless  he 

(a)   For  statute  in  part  controlling  produces  and  cancels  bill  or  note  at 

making  defenses  in  abatement,  see  R.  trial  or  it  appears  that  it  can  not  be  en- 

8.  1874,  Abatement,  ch.  1 ;  S.  and  C.'s  forced  by  third  person.  Miller  «.  Lums- 

Stats.  p.  177;  Cothran's  Stats.  (1885)  p.  den,  16  111.  161,  163.     Giving  note  for 

37.  claim  is  only  prima  facie  proof  of  set- 

(6)  If  bill  of  exchange  or  negotiable  tlement  of  claim.    Morrison  v.  Smith, 

note  is  taken  for  prior  debt,  creditor  81  111.  221,  224. 
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V.  Welford,  4  Mun.  215;  Levy  v.  Cadet,  17  Serg.  &  Eawle,  126; 
Belote  V.  Wynne,  7  Yerger,  534;  Bell  v.  Morrison,  1  Peters,  372-3; 
Gow  on  Part.  196,  note;  Story  on  Partnership,  460-2;  note,  462, 
468-9;  Yandes  v.  Lefavour,  2  Blackf.  371. 

Third.  The  anthorities  that  follow  the  Englisli  decision,  require 
proof  of  the  original  indebtedness.  "What  was  the  original  consid- 
eration? bills  of  exchange;  there  is  no  proof  of  bills  of  exchange. 
This  acknowledgment  of  Vansyckel  is  only  binding  by  reference 
back  to  the  original  debt,  and  could  not  be  evidence  against  Mc- 
Connell  of  a  contract  made  by  him  at  the  time  of  the  account 
stated,  Vansyckel  then  having  no  authority  to  contract  for  the 
firm.  Here  they  seek  to  recover  upon  a  contract  subsequent  to  the 
dissolution  after  and  independent  of  the  accruing  of  the  original 
indebtedness. 

III.  The  nominal  plaintiffs  in  this  cause  have  no  right  of  action ; 
they,  by  taking  a  note  and  assigning  it  without  recourse,  lost  all 
interest  in  the  original  contract  and  extinguished  the  original  in- 
debtedness. Tempest  v.  Ord,  1  Mad.  59.  Where  vendor  takes  a 
bill  out  and  out,  he  can  not  resort  to  tlie  original  consideration;  3 
Camp.  N.  P.  C.  352;  4  Cowen  &  Hill's  notes^to  Phillips,  107,  note. 
In  this  case,  I.  Smith  Homans  had  no  right  to  resort  to  tlie  origi- 
nal consideration  between  him  and  nominal  plaintifis.  What  claim 

can  he  have  to  do  so  as  against  us? 
[*  709]  lY.  The  issue,  that  the  interest  in  the  note  was  in  others 
than  plaintiffs  belo\^,  is  sustained  by  evidence.  The  record 
shows  that  Stettinius  &  January  have  nothing  to  do  with  this  case, 
and  that  the  actual  plaintiffs  have  used  their  names,  and  for  this 
purpose  have  made  a  nominal  transfer,  but  not  delivered  the  note. 

Y.  The  depositions  were  not  sufficient,  there  being  notice  to 
only  one  defendant. 

J.  J.  Hardin  and  D.  A.  Smith,  for  the  defendants  in  error:  Taking 
a  new  note  and  giving  up  an  old  one,  is  not  considered  as  payment 
of  first  note,  and  suit  may  be  brought  on  the  old  note.  Olcott  i). 
Kathbone,  5  Wend.  490;  Van  Ostrand  v.  Keed,  1  do.  424;  Hughes 
V.  Wheeler,  8  Cowen,  77;  Kaymond  v.  Merchant,  3  do.  147;  Bur- 
dick  V.  Green,  15  Johns.  247;  Putnam  v.  Lewis,  8  do.  389;  Tobey 
V.  Barber,  5  do.  68;  Murray  v.  Gouverneur,  2  Johns.  Cases,  438; 
Schermerhorn  v.  Loines,  7  Johns.  311;  Johnson  v.  Weed,  9  do.  310; 
Holmes  v.  D'Camp,  1  do.  34;  Muldon  v.  Whitlock,  1  Cowen,  306; 

2  Starkie  on  Ev.  184;    4  Mass.  93;    Smith  v.  Kogers,  17  Johns. 
340. 

The  pendency  of  the  suit  in  the  U.  S.  circuit  court  is  no  bar  to 
another  action.    Walsh  v.  Durkin,  12  Johns.  99;  Haight  v.  Holly, 

3  Wend.  252;  Wheeler  v.  Raymond,  8  Cowen,  311,  note  a. 

A  party  is  not  bound  to  prove  a  real  interest  in  the  note  sued 
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on.     It  is  sufficient  to  have  the  legal  title.     McHenry  v.  Ridgely, 
2  Scam.  310. 

Purple,  J.  The  defendants  in  error,  who  were  plaintiffs  below, 
brought  an  action  of  assumjpsit  against  tlie  plaintiffs  in  error,  who 
were  defendants  below,  in  the  circuit  court  of  Morgan  county,  and 
by  agreement  the  venue  was  changed  to  the  county  of  Sangamon. 
The  declaration  charges  in  the  first  count,  that  the  defendants  be- 
low, on  the  12th  day  of  July,  1842,  being  indebted  to  the  plain- 
tiffs below  in  the  sum  of  $1154.26,  according  to  an  account 
attached,  in  consideration  thereof,  then  and  there  under-  P  7101 
took  and  promised  to  pay  that  sum  on  demand,  and  though 
requested,  refused.  Then  follow  the  common  money  counts,  and 
the  copy  of  the  account  referred  to  in  the  first  count, 

Yansyckel  appeared  and  pleaded  in  abatement,  that  on  the  18th 
day  of  August,  1842,  plaintifis  and  defendants  accounted  together; 
that  there  was  found  due  the  plaintiffs  below,  on  such  accounting, 
the  sura  of  $1154.26,  and  that  he,  Vansyckel,  for  the  defendants 
below,  executed  a  note  for  the  balance  as  follows: 

"$1154.26.  St.  Louis,  Mo.,  July  18,  1842.  On  the  26th  day 
of  October  next,  we  promise  to  pay  to  the  order  of  Stettinius  & 
January  eleven  hundred  and  fifty-four  dollars  -^^  for  value  re- 
ceived, without  defalcation  or  discount,  with  interest  from  date  at 
the  rate  of  ten  per  cent,  per  annum. 

McConnell  &  Yansyckel, 
Per  H.  W.  Vansyckel,  in  liq." 

That  plaintiffs  below  accepted  this  note  in  payment  and  final 
settlement  of  account  declared  on;  that  on  the  13th  day  of  April, 
1843,  said  plaintiff"  sold  said  note  to  Isaac  Smith  Homans,  and  in- 
dorsed the  same  to  him  without  recourse  and  delivered  the  note  to 
him,  and  he  became  the  exclusive  legal  owner  of  the  same;  that, 
at  that  date,  Homans  was  a  citizen  of  Missouri,  and  said  defend- 
ants citizens  of  Illinois;  and  that  on  said  day  Homans  commenced 
a  suit  on  said  note  in  the  United  States  circuit  court  for  the  dis- 
trict of  Illinois;  that  summons  therein  had  been  served  on  said 
defendants,  and  that  said  suit  is  still  pending  and  undetermined. 
This  plea  was  demurred  to  for  duplicity.  The  demurrer  was  sus- 
tained on  the  22d  day  of  November,  1844,  and  Yansyckel  failing 
to  answ^er  further,  judgment  was  rendered  against  him  on  the  de- 
murrer. 

McConnell  pleaded  the  general  issue,  payment,  and  several 
special  pleas,  the  substance  of  which  were,  that  he  and  Yansyckel 
dissolved  partnership  on  the  4th  day  of  January,  1842;  that  Yan- 
syckel accounted  with  the  plaintiffs  below  and  gave  the  notes  set 
out  in  the   plea   in   abatement,  for  the  debt   here   sued   upon; 
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V^  7111  that  said  plaintiffs  assigned  the  note  to  Honians  without 
recourse  upon  them,  and  averred  that  said  phiintiffs  iiad 
not,  at  the  commencement  of  this  suit,  any  interest  in  the  claim 
sought  to  be  recovered,  or  in  said  note.  To  these  pleas  the  plain- 
tiffs below  replied  that,  "at  the  commencement  of  the  suit,  they 
had  the  interest  in  and  the  possession  of  the  said  note,  use,  etc." 

On  the  5th  day  of  October,  1844,  said  plaintiffs  notilied  Mc- 
Connell  that  a  commission  would  be  issued  to  take  the  depositions 
of  several  witnesses,  residing  in  St.  Louis,  Mo.  The  commission 
issued  on  the  15th  day  of  the  same  month.  No  notice  was  served 
on  Vansyckel,  and  no  cross  interrogatories  were  filed.  The  depo- 
sitions were  taken  and  returned,  and  before  the  trial  McConnell 
tiled  exceptions  to  the  depositions,  one  of  w'hich  was,  that  no  no- 
tice had  been  served  on  Yansyckel,  his  co-defendant,  of  the  issu- 
ing of  the  commission.  The  record  does  not  show  that  McConnell, 
or  any  other  person  at  any  time,  appeared  as  attorney  for  Van- 
syckel. The  court  overruled  the  exceptions  fro  the  depositions,  and 
McConnell  excepted.  Upon  the  trial,  the  plaintiff's  below  produced 
the  note  before  mentioned,  and  offered  to  deliver  it  up  to  be  can- 
celled. 

The  questions  presented  by  the  record  are,  first,  whether  the 
plea  in  abatement,  tiled  by  Yansyckel,  was  a  good  plea;  second, 
whether  the  assignment  of  the  note  by  plaintifls  below  to  Homans, 
without  recourse,  operated  as  an  extinguisliment  of  the  original 
indebtedness,  or  cause  of  action  for  which  the  note  had  been  given, 
so  as,  under  the  circumstances,  to  bar  the  said  plaintifls  from  main- 
taining this  suit;  and  third,  whether  the  exceptions  to  the  deposi- 
tions w^ere  properly  overruled. 

We  are  of  opinion,  that  the  demurrer  to  the  plea  in  abatement 
was  properly  sustained.  To  entitle  a  defendant  to  plead  the  pen- 
dency of  a  former  suit  in  abatement,  it  is  not  always  necessary  that 
both  suits  should  be  between  the  same  parties.  It  is  sometimes 
suflicient,  if  the  subject  matter  of  both  suits  be  the  same.  In  qui 
tarn  actions  for  the  recovery  of  penalties,  where  any  person  may 
sue,  if  a  prosecution  is  once  commenced  and  pending,  and 
[*  712]  a  subsequent  suit  is  brought  for  the  same  cause  of  action 
in  the  name  of  another,  if  the  tirst  could  not  be  pleaded  in 
abatement,  there  wol^ld  be  no  end  to  the  recovery  of  penalties  for 
one  violation  of  the  law.  Or  if  one  give  a  note  for  borrowed  money 
to  A.,  which  A.  assigns  to  B.,  and  B.  commences  a  suit  upon  the 
note,  it  would  be  absurd  to  hold  that  A.  would  still  have  his  right 
of  action  for  the  money  borrowed,  after  he  had  parted  with  all  his 
interest  in  the  note,  because  the  suits  were  not  between  the  same 
parties.  The  rule  of  law  is  based  upon  the  principle,  that  a  debtor 
shall  not  be  harrassed  with  a  multiplicity  of  suits  for  the  same 
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cause  of  action;  and  it  is  too  late,  after  the  plea  has  been  filed,  for 
the  plaiutiii'  to  dismiss  his  suit  and  then  reply  this  fact.  If  the 
plea  be  true  when  pleaded,  it  shall  stand. 

But  this  plea  contains  matters,  which,  if  well  pleaded,  would 
constitute  two  separate  and  distinct  defences,  the  one  in  bar,  and 
the  other  in  abatement  of  action.  It  alleges  that  Vansyckel  and 
plaintiffs  below  accounted  together;  that  a  note  was  taken  for  this 
same  account  now  sued  upon,  and  received  in  full  payment  and 
satisfaction  of  the  same.  This,  if  true,  would  be  a  bar  to  this  ac- 
tiou,  and  the  original  demand  could  not  be  recovered  unless  the 
not3  was  produced  and  cancelled.  The  plea  also  contains  the  dis- 
tinct allegation  that  there  is  a  prior  suit  pending  for  the  same 
cause  of  action,  wdiich,  if  true,  would  abate  the  suit.  All  the  facts 
necessary  to  show  the  commencement  and  pendency  of  the  former 
suit,  and  that  it  was  for  the  same  cause  of  action,  might  properly 
hive  been  set  out  in  this  plea.  These  would  only  tend  to  establish 
the  single  point  necessary  to  a  complete  defence,  and  would  not 
render  tlie  plea  liable  to  the  objection  of  duplicity.  But  the  alle- 
gation that  the  note  was  received  in  payment  and  satisfaction  is 
inaterial  and  traversable,  and,  if  true,  would  bar  the  plaintiffs' 
right  to  recover,  and  can  not  be  treated  as  surplusage.  Either 
point,  being  traversed  or  denied  in  the  replication,  would  still  de- 
feat the  plaintiff's  below.  If  they  had  denied  the  pendency  of  the 
former  suit,  they  would  thereby  have  admitted  that  the 
note  was  received  in  payment  of  the  account  sued  on;  and  F*  7131 
if  they  had  denied  or  traversed  this,  they  would  have  ad- 
mitted the  pendency  of  the  former  suit.  For  these  reasons  the 
demurrer  to  this  plea  was  properly  sustained. 

Upon  the  second  point,  whether  the  assignment  of  the  note  to 
Homans,  without  recourse,  operates  as  an  extinguishment  of  the 
original  indebtedness.  A  distinction  is  attempted  to  be  drawn 
between  such  a  case,  and  one  in  which  the  note  is  passed  in  the 
usual  course  of  business  by  indorsement,  which  leaves  the  indorser 
liable  in  default  of  payment  by  the  maker.  It  is  well  settled,  that 
tlie  men  giving  a  negotiable  note,  or  its  indorsement  to  a  third 
person  does  not  extinguish  the  original  cause  of  action,  if  the 
payee  can  show  that  the  note  has  been  lost,  or  can  produce  it  upon 
the  trial  to  be  cancelled.  The  acceptance  of  a  promissory  note  is 
jjrirna  facie  evidence  of  satisfaction  of  an  account,  and  no  recovery 
can  be  had  upon' the  old  indebtedness  without  some  explanation, 
or  giving  some  account  of  the  note.  Burdick  v.  Green,  15  Johns. 
247;  SviAtli  v.  Rogers,  17  do,  3-iO;  Hughs  v.  Wheeler,  8  Cowen, 
78.  "What  is  there  to  exempt  this  case  from  this  just  rule  of  law? 
Tlie  basis  of  these  decisions  are,  that  when  a  party  has  once  become 
indebted,  he  shall  not  be  discharged  until  the  debt  has  been  actually 
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paid,  unless  the  debtor,  by  some  act  or  conduct  of  the  creditor,  has 
been  phiced  in  a  worse  condition.     Wherein  have  the  defendants 
below  in  this  suit  been  danmilied,  admitting  the  statements  of  the 
pleas  to  be  true,  so  far  as  they  are  not  traversed?     Vansyckel  set- 
tled the  account,  gave  a  note  for  the  sum  due;  the  note  is  sold  to 
Homans  without  recourse;  a  suit  is  commenced  on  the  original 
debt;  the  note  is  brought  into  court  and  offered  to  be  surrendered 
to  the  makers,  and  one  of  the  original  debtors  insists,  that  because 
the  note,  which  was  not  signed   by  nor  binding  upon  him,  had 
passed  from  the  payee  without  any  liability  against  him  as  indors- 
er,  that,  therefore,  the  debt  for  which  he  was  once  liable  is  paid. 
We  can  not  understand  the  reason  of  this  distinction.  By  the  same 
course  of  argument  it  might  be  shown,  that  an  indoiser, 
r*  7141  who  was  the  payee  of  a  promissory  note,  and  who  has  been 
discharged  as  indorser  from  want  of  notice  or  diligence  on 
the  part  of  the  holder,  could  not  be  allowed  to  take  up  a  note  which 
had  been  transferred  by  him  for  a  valuable  consideration,  and  re- 
sort to  a  suit  for  the  original  consideration  upon  offering  to  deliver 
up  the  note.    The  substance  of  the  whole  argument  appears  to  be, 
that  when  a  note  given  for  a  debt  has  passed  from  the  payee  foi- 
value,  and  he  had  ceased  to  be  liable  upon  his  transfer,  that  there- 
fore the  debt  for  which  the  note  was  given  is  paid.    The  court  think 
that  this  would  be  manifestly  unjust,  and  we  would  require  some 
very  strong  and  decisive  authority  in  favor  of  the  doctrine,  before 
we  would  hold  it  to  be  law. 

We  think,  however,  that  the  exceptions  to  the  depositions  were 
well  taken.  McConnell  and  Yansyckel  were  sued  upon  a  joint  con- 
tract. Their  joint  liability  must  in  some  way  be  proved,  together 
with  the  amount  of  the  plaintiffs'  damages.  Perhaps  the  fact  that 
Yansyckel  abided  by  his  demurrer,  and  that  a  judgment  was  thereon 
entered  against  him,  would,  on  his  part,  admit  the  joint  liability 
and  nominal  damages,  and  that  the  depositions  would  be  sufficient 
as  against  McConnell  to  sustain  the  judgment.  But  they  are  used 
upon  the  assessment  of  the  damages  against  Vansyckel,  as  well  as 
upon  the  trial  against  McConnell,  to  prove  the  amount  due,  and 
are  the  only  evidence  produced  to  show  the  amount  of  damages  sus- 
tained. Without  them  no  judgment  except  for  nominal  damages 
could  have  been  rendered  against  Vansyckel  or  McConnell  either, 
the  cause  of  action  being  upon  a  joint  contract  and  liability.  Mc- 
Connell never  appeared  as  attorney  for  Vansyckel,  and  he  had  no 
notice  of  the  issuing  of  this  commission,  and  no  opportunity  to  file 
cross  interrogations.  When  the  commission  issued,  the  demurrer 
to  Vansyckel's  plea  was  still  unsettled.  He  was  entitled  to  notice 
of  the  issuing  of  the  commission,  and  service  upon  his  co-defend- 
ant was  clearly  insufficient. 
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The  judgment  of  the  circuit  court  is  reversed  with  costs,  and 
the  cause  remanded  with  directions  to  that  court  to  award  a  venire 
de  novo. 


Judgment  reversed. 


Chakles  Stevenson  et  al.  v.  Terra  B.  Faens worth  et  al. 

Error  to   Ogle.  [*  715] 

1.  Writing — genuineness  irti'penclm'ble  only  hy  oath.  Under  the  twelfth  section 
of  the  "Act  conceruiug  practice  in  courts  of  law,"  approved  Jan.  29,  1827,  the 
genuineness  of  the  instrument  sued  on  is  admitted,  unless  its  execution  is  denied 
on  oath  by  the  person  charged  to  be  the  maker.  If  his  plea  be  not  verified  by 
affidavit,  lie  is  precluded  on  the  trial  from  controverting  the  execution  of  the  in- 
strument. The  pleas  of  non  est  fdctuni  and  iion  assumpsit  may,  however,  be 
pleaded  as  formerly.  The  statute  does  not  change  the  mode  of  pleading,  but  the 
rule  of  evidence  only.  Under  these  pleas  the  defendant  may  still  insist  on  any 
legal  defence,  that  he  could  have  done  at  common  law,  except  merely  denying 
or  disproving  the  execution  of  the  instrument  declared  on.  The  statute  requires 
the  person  who  is  to  be  charged,  and  not  the  party,  to  verify  the  plea. 

2.  Same — same.  If  one  of  two  defendants  verify  his  plea  by  oath,  the  plain- 
tiff is  required  to  prove  his  case  as  to  him  only.  By  the  "Act  regulating  evidence 
in  certain  cases,"  approved  Feb.  17,  1841,  the  rule  of  evidence  respecting  the 
proof  of  partnership  is  changed,  and  it  is  placed  upon  the  same  footing  vvitli  the 
proof  of  the  execution  of  written  instruments.  This  statute  is  to  receive  the  same 
construction. 

3.  FiiACTiCK^proof  of  partnei'sJiip.  Where  one  of  two  defendants,  charged 
as  partners,  had  verified  his  pleas  by  affidavit,  it  was  held  that  it  was  only  in- 
cumbent on  the  plaintiffs,  to  sustain  their  action  against  both,  to  show  that  he 
was  a  member  of  the  firm  charged,  and  that  the  note  sued  on  was  executed  on 
behalf  of  the  firm. 

4.  Same — same.  In  an  action  against  a  firm  upon  a  note,  if  one  verify  his 
plea  under  oath,  and  the  other  omit  to  do  so,  the  latter  thereby  admits  that  he 
was  a  member  of  the  firm  composed  of  himself  and  his  co-defendant,  and  that  the 
note  was  genuine,  and  the  plaintiff  is  not  bound  to  prove  these  facts  as  to  him.  (a) 

Cases  Citing  Text.  suits  begun  in  court  of  record,  denial  of 
(a)  If  several  are  sued  on  written  executionof  written  contract,  denial  of 
contract,  verified  plea  in  bar  puts  in  plaintiffs'  joint  right  and  denial  of  de- 
issue  joint  liability  of  such  defendants  fendants'  joint  liability,  see  R.  S.  1874, 
as  join  in  affidavit  of  truth  of  plea,  but  Practice,  ch.  110,  §g  3;?,  34, 35 ;  S  and 
it  does  not  put  in  issue  joint  liability  C.'s  Stats,  p.  1798";  Cothran's  Stats, 
of  defendants  not  joining  in  affidavit.  (1885)  p.  1098.  For  statute  controlling 
Warren  v.  Chambers,  12  111.  124,  126;  denial  of  same  facts  in  suits  begun  be- 
Davis  V.  Scarritt,  17  111.  203;  King®.  fore  justice  of  peace,  see  R.  S.  1874, 
Haines,  23  111.  340,342.  If  several  are  Justices,  etc.,  ch.  79,  5<§  56,  57,  58;  S. 
sued  on  written  contract,  genuineness  and  C.'s  Stats,  p.  1450;  Cothran's  Stats, 
of  contract  and  their  joint  liability  (1885)  p.  897.  St<itute  requiring  in  suits 
tliereon  are  admitted,  unless  denied  in  before  justices  of  peace,  that  denial  of 
manner  required  by  statute.  Dwight  joint  liability  be  made  by  affidavit,  does 
?•.  Newell,  15  111.333;  Hay  wood  a.  Har-  not  preclude  defendants  from  proving 
mon,  17  111.  477,  480.  In  suit  on  bill  on  trial  that  they  are  not  jointly  liable, 
of  exchange,  acceptance  is  admitted  butonly  relieves  plaintifi' Irom  proving 
unless  denied  by  plea  under  oath.  P.  joint  liability  in  first  instance.  Don- 
it  O.  R.  Co.  V.  Neill,  16  111.  269.  For  nan  v.  Bang,  3  Bradw.  400,  404. 
statute  in  force  in  1886,  controlling,  in 
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Assumpsit  in  the  Ogle  circuit  court,  brought  by  the  defendants 
in  error  against  the  plaintiffs  in  error.  The  cause  was  heard  be- 
fore the  Hon.  John  D.  Caton  and  a  jury,  at  the  May  term,  18i5, 
when  a  verdict  was  rendered  in  favor  of  the  plaintiffs  below  for 
$1709.95. 

The  pleadings  are  stated  in  the  opinion  of  the  court. 

O.  Peters,  for  the  plaintiffs  in  error:     In  an  action  oiassumjysit 

ao-ainst  partners,  at  common  law,  a  plea  of  non  assumjmt  puts  in 

issue  the  partnership,  and  casts  upon  the  plaintiff'  the  burden  of 

proving  that  all  the  defendants  were  partners.     Tomlinson 

r*  7161  V.  Collett,  3  Blackf.  436;  Springer  i'.  Patterson,  1  do.  189; 

Bates  V.  Hunt,  lb.  67;  1  Chitty's  PI.  516. 

By  our  statute,  the  plea  of  7ion  assum2)sit  admits  the  partnership 
unless  the  plea  is  verified  by  affidavit.  Session  Laws  of  1811,  113, 
S  2;  and  this  court  has  held  tlmt  non  assuvijmt  sworn  to,  is  the 
proper  plea  to  put  in  issue  the  execution  of  the  note.  Hinton  v. 
Husbands,  3  Scam.  187;  Yance  v.  Funk,  2  do.  263. 

J.  Marsh  and  S.  T.  Logan,  for  the  defendants  in  error:  An 
important  question  arising  in  this  case  is,  could  the  defendant,  C. 
Stevenson,  avail  himself  of  tlie  benefit  of  the  plea  of  non  est  factum 
without  verifying  it  by  his  own  affidavit? 

The  statute,  by  its  terms,  makes  it  a  personal  privilege,  pre- 
dicated upon  a  personal  condition.  Rev.  Stat.  415,  §§  13,  14; 
Witter  ^^  McNeil,  3  Scam.  433-6. 

Treat,  J.*  This  suit  was  commenced  in  the  Ogle  circuit  court, 
by  Farns worth  and  Ferguson  against  Charles  Stevenson  and  John 
D.  Stevenson.  The  declaration  was  in  assumpsit  on  a  note  made 
payable  to  the  plaintiffs,  and  alleged  to  have  been  executed  by  the 
defendants,  as  partners,  by  the  style  of  C.  Stevenson  &  Co.  The 
defendants  pleaded,  first,  non  assnmjysit;  second,  that  they  did  not 
make  and  execute  the  note  declared  on.  These  pleas  were  verified 
by  the  affidavit  of  John  D.  Stevenson.  On  a  trial  before  a  jury, 
tiie  plaintiffs  proved  the  signature  to  the  note  to  be  in  the  hand 
writing  of  John  D.  Stevenson,  and  that  he  had  admitted  that 
Charles  Stevenson  and  himself  were  co-partners  under  the  firm  of 
C.  Stevenson  &  Co.  The  jury  found  a  verdict  in  favor  of  the 
plaintiffs  for  $1709.95.  The  court  overruled  a  motion  for  a  new- 
trial,  and  rendered  judgment  on  the  verdict.  Various  exceptions 
were  taken  by  the  defendants  during  the  progress  of  the 
[*  7171  trial,  but  they  all  related  to  the  admission  and  exclusion 
of  testimony  as  to  the  question,  whether  Charles  Steven- 
son was  a  partner  in  the  firm  of  C.  Stevenson  &  Co.,  and  as  such, 
liable  for  the  payment  of  the  note. 

*  Wilson,  C.  J.,  did  not  sit  in  this  case. 
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The  Stevensons  bring  the  record  to  this  court,  and  assign  numer- 
ous errors  in  it,  all,  however,  growing  out  of  the  exceptions  before 
stated.  In  the  view  the  court  is  inclined  to  take  of  this  case,  it  is 
unnecessary  to  notice  them  specifically.  By  the  twelfth  section  of 
the  "Act  concerning  practice  in  courts  of  law,"  approved  January 
29th,  1827,  it  is  provided  that  "  no  person  shall  be  permitted  to 
deny  on  trial,  the  execution  of  any  instrument  in  writing,  whether 
sealed  or  not,  upon  wdiich  any  action  may  have  been  brought,  or 
which  shall  be  pleaded  or  set  up  by  way  of  defence,  or  set  off,  un- 
less the  person  so  denying  the  same,  shall,  if  defendant,  verify  his 
plea  by  affidavit;  and  if  plaintiff,  shall  Hie  his  or  her  affidavit, 
denying  the  execution  of  such  instrument." 

Under  this  provision,  the  genuineness  of  the  instrument  sued  on 
is  admitted,  unless  its  execution  is  denied  on  oath  by  the  person 
charged  to  be  the  maker.  If  his  plea  be  not  verified  by  affidavit, 
he  is  precluded  on  the  trial  from  controverting  the  execution  of  ^ 
the  instrument.  The  pleas  of  non  est  factum  and  non  assumpsit 
may,  however,  be  pleaded  as  formerly.  The  statute  does  not  change 
the  mode  of  pleading,  but  the  rule  of  evidence  only.  Under  these 
pleas  the  defendant  may  still  insist  on  any  legal  defence  that  he 
could  have  done  at  common  law,  except  merely  denying  or  dis- 
proving the  execution  of  the  instrument  declared  on.  Longley  v. 
Norvall^  1  Scam.  388.  The  statute  manifestly  requires  the  person 
who  is  charged  to  be  the  maker  of  the  instrument,  to  make  the 
affidavit.  It  is  the  person,  and  not  the  party,  who  is  to  verify  the 
plea.  He  is  presumed  to  know  better  than  any  one  else,  whether 
he  executed  the  writing  or  not,  and  therefore  he  is  required  per- 
sonally to  swear  to  the  truth  of  the  plea.  Where  there  are  several 
defendants,  each  must  for  himself  verify  the  plea.  If  done  by  but 
one,  the  plaintiff  has  to  prove  his  case  as  to  him  only.  We  have 
no  hesitation  in  declaring  this  to  be  the  proper  construction 
of  the  statute.  It,  however,  did  not  apply  to  the  ques-  [*  718] 
tion  of  partnership,  and  the  plaintiff  was  still  bound  to 
make  good  this  allegation,  in  actions  against  partners.  To  obviate 
this  difficulty,  it  was  provided  in  the  second  section  of  the  "  Act 
regulating  evidence  in  certain  cases,"  approved  February  17th, 
1841,  that  "  on  actions  upon  contracts,  express  or  implied,  against 
two  or  more  defendants,  alleged  to  have  been  made  or  executed  by 
such  defendants,  as  partners  or  joint  obligors  or  payors,  proof  of 
joint  liability  or  partnership  of  the  defendants,  or  their  Christian 
or  surnames,  shall  not  in  the  first  instance  be  required,  to  entitle 
the  plaintiff  to  judgment,  unless  such  proof  shall  be  rendered  neces- 
sary by  pleading  in  abatement,  or  the  filing  of  pleas  denying  the 
execution  of  such  writing,  as  is  required  by  the  'Act  concerning 
practice  in  courts  of  law.'"     Acts  of  1841,  113.     This  statute  was 
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intended  to  change  the  rule  of  evidence  respecting  the  proof  of 
partnership,  and  place  it  on  the  same  footing  with  the  proof  of  the 
execution  of  written  instruments.  It  must  receive  the  same  con- 
struction as  the  act  to  which  it  refers.  The  affidavit  is  a  personal 
requisition;  unless  interposed  by  a  defendant  in  person,  the  allega- 
tion of  partnership,  so  far  as  he  is  concerned  is  taken  to  be  true, 
and  can  not  be  controverted.  In  this  case  tlie  pleas  were  verified 
bj  but  one  of  the  defendants,  and  it  was  only  incumbent  on  the 
plaintitfs,  to  sustain  their  action  against  both,  to  show  that  he  was 
a  member  of  the  firm  of  C.  Stevenson  &  Co.,  and  that  the  note  was 
executed  on  behalf  of  the  firm.  This  was  abundantly  established 
on  the  trial.  The  other  defendant,  by  omitting  to  verify  the  pleas, 
admitted  that  he  was  a  member  of  the  firm  composed  of  himself 
and  his  co-defendant,  and  that  the  note  was  genuine.  This  allega- 
tion the  plaintift's  were  not  bound  to  prove,  nor  was  he  at  liberty 
to  disprove  it.  The  plaintiffs  fully  made  out  their  case,  irrespective 
of  the  testimony,  to  the  introduction  of  which  the  defendants  ex- 
cepted. That  evidence  under  the  issue  was  wholly  unnecessary, 
and  the  defendants  were  not  prejudiced  by  its  admission,  nor  by 

the  exclusion  of  the  testimony  offered  by  them. 
[*  719]       It  was  urged  on  the  argument,  that  the  plaintiffs,  by  not 

objecting  to  the  issue  in  the  court  below,  treated  tlie  pleas 
as  properly  verified,  by  both  of  the  defendants,  and  that  if  the  ob- 
jection had  been  there  made,  the  defendants  could  have  obviated 
it,  by  severally  swearing  to  the  truth  of  the  pleas.  This  is  a  mis- 
taken view  of  the  law.  As  before  stated,  the  statute  has  not  altered 
the  mode  of  pleading,  but  merely  changed  a  rule  of  evidence.  The 
pleas  w'ere  good,  and  not  obnoxious  to  any  objection  by  demurrer 
or  otherwise.  The  plaintifis  were  bound  to  join  in  the  issues  ten- 
dered. The  verification  of  the  pleas  w^as  the  business  of  tlie  de- 
fendants, with  which  the  plaintiffs  had  nothing  to  do.  It  is  not 
like  a  plea  in  abatement,  wdiich,  if  not  accompanied  with  an  affi- 
davit, the  plaintift*  may  accept  or  reject  at  his  option.  Plere  they 
had  no  right  to  object.  The  pleas  were  valid,  whether  verified  or 
not. 

The  judgment  of  the  circuit  court  is  affirmed  with  costs. 

Judgment  affirmed. 

After  the  foregoing  opinion  was  delivered,  the  plaintiffs  in  error, 
by  O.  Peters,  their  counsel,  filed  their  petition  for  a  rehearing,  and 
relied  upon  the  following  points  and  authorities,  to  wit: 

1.  That  though  the  pleas  were  not  verified  by  the  affidavit  of 
Charles  Stevenson,  yet  it  was  a  good  issue  as  to  John  D.  Steven- 
son, and  required  the  same  proof  as  to  him  as  if  the  pleas  were 
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verified   by  both  defendants.     1   Chitty's   PI.  50-51;   Tolman  v. 
Spaulding,  3  Scam.  14;  Wells  v.  Reynolds,  lb.  193. 

2.  That  though,  as  decided  by  the  court,  the  issues  were  con- 
fessed by  Charles  Stevenson,  yet  that  confession  can  not  be  used 
as  evidence  against  John  D.  Stevenson  on  the  trial  of  the  issues. 
The  declarations  of  one  partner  can  not  be  given  in  evidence  to 
prove  the  partnership  against  his  co-defendant.  Robbins  v.  Wil- 
lard,  6  Pick.  464;  Bridge  v.  Gray,  14  do.  61. 

3.  The  court  has  passed  upon  the  weight  of  evidence,  and  de- 
nied that  there  was  sufficient  evidence  to  prove  the  issue  against 
John  D,  Stevenson,  besides  the  evidence  improperly  ad- 
mitted, though  only  part  of  the  evidence  is  contained  in  \j'  720j 
the  bill  of  exceptions.  When  improper  evidence  is  ad- 
mitted, even  though  it  is  cumulative,  a  new  trial  should  be  granted, 
and  the  court  can  not  weigh  the  evidence,  nor  say  that  it  did  not 
influence  the  minds  of  the  jury;  and  that  the  bill  of  exceptions, 
for  the  purpose  of  presenting  the  question  of  admissibility,  should 
contain  only  so  much  of  the  evidence  as  v/ill  show  the  court  the 
real  question  to  be  decided.  Ex  jmrte^  Crane,  5  Peters,  199;  The 
People  V.  Dalton,  15  Wend.  585;  Foster  v.  McKay,  7  Mete;  Jack- 
son V.  Caldwell,  1  Cowen,  639;  Osgood  v.  Manhattan  Co.,  3  do.  612; 
Graham  on  New  Trials,  Ch.  YIII.  237,  et  seq.;  Hays  v.  Gorham, 
2  Scam.  432;  Stacy  v.  Baker,  1  do.  417. 

Petition  denied. 


William  Patterson  et  ux.  v.  Ambrose  P.  Edwards  et 

Error  to  Mason. 


UX. 


1.  Slander — proof  of  words.  In  au  action  on  the  case  for  slander,  though 
all  the  words  need  not  be  proved  as  laid  in  the  declaration,  yet  so  much  thereof 
as  is  sufhcient  to  sustain  the  cause  of  action  must  be  proved.  Proof  of  equiva- 
lent words  of  slander  will  not  suthce.  (n) 

3.  Same — icordu  not  importing  adultery.  In  an  action  for  slander,  the  follow- 
ing words  were  charged  to  have  been  spoken:  "Mrs.  Edwards  has  raised  a 
family  of  children  by  a  negro."  Held,  that  these  words,  in  their  plain  and  pop- 
ular sense,  or  in  common  acceptation,  do  not  necessarily  amount  to  a  charge  of 
fornication  and  adultery,  unconnected  with  other  circumstances,  which  the 
pleader  ought  to  aver  by  way  of  introduction  or  colloquium,  and  to  which,  by 
proper  inuendoes,  he  ought  to  refer  the  words. 


Cases  Citing  Text. 
{a)  In  action  for  slander  plaintiff 
must  prove  so  many  of  words  alleged 
as  constitute  a  slander ;  proof  of  equiv- 
alent words  is  not  enough.  Sanford  v. 
Gaddis,  15  111.  228, 230 ;  Baker  ■u.Young, 
44  111.  42,  45.  Where  averment  of  ex- 
trinsic matter  is  material,  allegation 
that  slander  applies  to  such  extrinsic 
matter  is  matter  of  description,  and 


must  in  general  be  proved  as  laid, 
though  unnecessarily  minute.  Strader 
V.  Snyder,  67  111.  404,  412.  For  statute 
in  part  controlling  practice  in  actions 
for  slander  and  civil  actions  for  libel, 
see  R.  S.  1874,  Slander,  etc.,  ch.  126; 
S.  and  C.'s  Stats,  p.  2285;  Cothran's 
Stats.  (1885)  p.  1422.  See  Hatch  v.  Pot- 
ter, post  725. 


573 


721-722  Patterson  et  ux.  v.  Edwaeds  et  ux.  [Dec.  T. 

Brief  of  Counsel — Opinion  of  the  Court. 

3.  Slakder — offlce  of  iimendo.  The  office  of  an  inuendo  is  to  explain,  not  to 
extend  what  has  gone  before;  it  can  not  enlarge  the  meaning  of  words,  unless  it 
be  connected  with  some  matter  of  fact,  expressly  averred. 

Case  for  slander,  in  the  Mason  circuit  court,  brought  by  the  de- 
fendants in  error  against  the  plaintiffs  in  error,  and  heard  before 
the  Hon.  Samuel  Treat  and  a  jury,  at  the  June  term,  1844.  Ver- 
dict and  judgment  for  the  plaintitfs  below,  for  $220  damages. 

The  substance  of  the  declaration  is  set  forth  by  the  court. 

[*  721]       AV.  A.  MiNSHALL,  for  the  plaintiffs  in  error:     1.     The 

evidence  is  variant,  and  different  from  the  allegations  in  the 

declaration,  and   so   not   supported  by  the  proof,  and  for  reason 

should  have  been  set  aside  and  a  new  trial  granted. 

2.  The  words  as  laid  in  the  declaration  are  not  actionable  slan- 
der, and  for  that  reason  the  judgment  should  have  been  arrested. 
The  words  laid  in  the  declaration  in  their  obvious  import  and  mean- 
ing do  not  amount  to  the  crime  imputed  by  the  innuendo.  The 
innuendo  enlarges  the  sense,  which  is  not  allowed,  and  without  this 
the  words  as  laid  are  not  actionable.  See  for  the  nature  and  office 
of  the  innuendo,  1  Saunders,  243,  note  4,/"/  and  *  bottom;  1 
Chitty's  PI.  436,  437;  Goldstion  v.  Foss,  6  B.  &  C.  154;  13  Eng. 
Com.  Law  R.  128,  129;  Angell  v.  Alexander,  7  Bing.  119,  in  20 
Eng.  Com.  Law  R.  71,  72. 

3.  The  evidence  offered  by  defendant  ought  to  have  been  ad- 
mitted under  the  general  issue  in  this  action.  See  2  Starkie's  Ev. 
466,  467;  Van  liensellaer  v.  Dole,  1  Johns.  Cases,  279;  S.  P.  cited 
in  note  1. 

M.  McCoNNELL  and  A.  Lincoln,  for  the  defendants  in  error:  It 
is  conceded,  that  if  the  words  laid  in  the  declaration  do  not  import 
slander,  the  innuendo  will  not  make  them  so. 

The  court  will  regard  the  words  spoken  in  the  sense  that  the 
community  understood  thein. 

The  presumption  is,  that  Mrs.  Edwards  is  a  white  woman,  etc. 
The  inference  is,  that  she  had  had  children  by  a  negro. 

MiNSHALL,  in  conclusion :  Under  the  general  issue,  the  truth  of 
the  words  spoken,  but  not  laid  in  the  declaration,  may  be  given  in 
evidence  in  aggravation  of  damages,  but  not  in  justihcation. 

It  is  competent  for  the  defence  to  show  that  the  words  were 
spoken  of  another,  and  not  of  the  party  complaining;  and  the  de- 
fendant should  have  been  permitted  by  the  court  to  introduce  such 
evidence. 

[*  722]       KoERNER,  J.*     This  was  an  action  of  slander ^  brought 
by  Edwards  and  wife  against  Patterson  and  wife  in  the  Ma- 
son circuit  court.    The  declaration,  after  the  usual  inducements  of 

*  "Wilson,  C  J.,  did  not  sit  in  this  case. 
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good  cliaracter,  etc.,  charges  defendant's  wife  with  having  spoken  the 
following  words:  "  Mrs.  Edwards  (meaning  said  plaintiff's  wife) 
has  raised  a  family  of  children  by  a  negro,  and  I  (meaning  said  de- 
fendant) can  prove  it."  The  innuendo  to  this  set  of  words  is  as 
follows:  "  Meaning  that  said  Mrs.  Edwards  had  been  guilty  of 
the  crime  of  fornication."  In  a  subsequent  part  of  the  declaration, 
the  same  words  are  laid  with  the  innuendo,  "meaning  that  said 
Mrs.  Edwards  had  been  guilty  of  the  crime  of  adultery." 

There  was  a  plea  of  general  issue,  and  joinder,  and  on  the  trial 
the  plaintiff  proved  by  two  witnesses,  in  two  different  conversa- 
tions, the  speaking  of  the  following  words  by  defendant,  Maria 
Patterson:  "Mrs.  Edwards  has  had  children  by  a  negro;"  also: 
"  Mrs.  Edwards  has  had  children  by  a  negro,  and  all  her  children 


are  negroes." 


The  defendants  then  proved,  that  in  a  certain  conversation,  other 
than  those  which. were  testified  to  by  plaintiff's  witnesses,  Mrs.  Pat- 
terson had  used  similar  language,  but  had  applied  it  to  another 
Mrs.  Edwards,  and  offered  to  prove  that  there  was  a  report  in  cir- 
culation, that  old  Mrs.  Edwards,  the  mother  of  the  plaintiff,  Am- 
brose Edwards,  had  had  children  by  a  negro,  and  also  to  show  other 
circumstances,  that  the  words  spoken  were  of  old  Mrs.  Edwards, 
and  not  of  plaintiff's  wife.  This  testimony  was  objected  to,  and 
the  objection  sustained  by  the  court.  Upon  this  evidence  the  jury 
found  a  verdict  for  plaintiffs  for  $220.00,  whereupon  defendants 
moved  for  a  new  trial,  which  motion  was  overruled  and  decision 
objected  to.  A  motion  in  arrest  of  judgment  was  also  overruled, 
and  the  decision  excepted  to  by  the  defendant's  counsel. 

The  special  assignments  of  error  are, 

1.  That  tlie  court  erred  in  sustaining  the  objection  to  the  in- 
troduction of  the  evidence  offered  by  the  defendant  below, 

2.  That  the  court  erred  in  overruling  the  motion  for  a  [*  7231 
new  trial;  and 

3.  In  overruling  the  motion  in  arrest  of  judgment. 

In  regard  to  the  lirst  error  assigned,  the  court  is  of  opinion  that 
the  court  below  decided  correctly  in  excluding  the  testimony  of- 
fered. It  having  been  clearly  shown  that  the  defendant,  in  the 
conversations  with  plaintiff's  witnesses,  had  spoken  the  words 
with  reference  to  plaintiff's  wife,  it  devolved  on  defendant,  if  he 
would  have  done  it,  to  make  it  appear  that  in  these  conversations 
she  spoke  of  another  person.  This  the  defendant  did  not  offer  to 
do,  and  the  testimony  as  to  any  other  conversations  was  wholly  ir- 
relevant. 

The  second  error,  the  court  thinks  well  assigned.  The  proof  did 
not  sustain  the  allea^ations  in  the  declaration.  Though  all  the  words 
need  not  be  proved  as  laid,  yet  so  ranch  thereof  as  is  sufficient  to 

575 


724  Patterson  et  ux.  v.  Edwards  et  ux.  [Dec.  T. 

Opinion  of  the  Court. 

sustain  the  cause  of  action  must  be  proved,  and  it  will  not  do  to 
prove  equivalent  words  of  slander.  Tlie  rule,  as  here  stated,  is  a 
relaxation  of  the  strictness  once  required  by  the  courts  in  Great 
Britain,  which  held  the  slightest  omission  or  addition  to  be  fatal. 
To  go  further  would  be  destroying  the  fundamental  principles  of 
correct  pleading.  For  a  recogiiition  of  this  rule  by  this  court,  I 
refer  to  the  case  of  Slocwin  v.  Kuykendall^  1  Scam.  189,  and  au- 
thorities there  cited. 

We  also  think  the  third  error  well  assigned.     The  declaration 
and  all  the  various  counts  thereof,  are  substantially  defective.    Our 
statute   provides,  Hev.  Stat.  522,  that  words   falsely  published, 
which  in  their  common   acceptation  shall  amount  to  charge  any 
person  with  having  been  guilty  of  fornication  or  adultery,  shall  be 
deemed  actionable.     We  are,  however,  of  opinion,  that  the  words 
spoken,  viz:  "Mrs.  Edwards  has  raised  a  family  of  children  by  a 
negro,"  do  not  in  their  plain  and  popular  sense,  or  in  common  ac- 
ceptation, necessarily  amount  to  a  charge  of  fornication  and  adul- 
tery, unconnected  with  other  circumstances,  which  the    pleader 
ought  to  have  averred  by  way  of  introduction  or  colloquium,  and 
to  which,  by  proper  innuendoes,  he  ought  to  have  referred 
V^  7241  the  words.    Circumstances  readily  suggest  themselves  un- 
der which  the  words  would  not  have  been  slanderous,  nor 
is  it  averred  in  the  declaration  that  the  persons  present  under- 
stood them  in  a  slanderous  sense.     As  the  pleader  has  it  in  his 
power  to  state  his  own  case,  he  must  negative  all  inferences  which 
may  reasonably  be  drawn,  and  which,  according  to  the  rule  of 
pleading,  will  always  be  intended  strongly  against  him.     There  is 
no  doubt  that  the  words  in  this  declaration  could  have  been  made 
actionable  by  proper  averments,  but  none  such  are  found  on  the 
record.     The  innuendoes,  that  defendant  thereby  meant  to  charge 
plaintiif's  wife  with  fornication  and  adultery,  can  not  supply  this 
defect.     The  office  of  the  innuendo  is  to  explain,  not  to  extend 
what  has  gone  before;  it  can  not  enlarge  the  meaning  of  words, 
unless  it  be  connected  with  some  matter  of  fact  expressly  averred. 
2  Salk.  513;    1  Lord  Raym.  256;    12  Mod.  1  Saund.  243,  notes  4 
and  6;  Breese,   11;  4  Blackf.  475.     In  the  present  case,  it  was 
necessary  to  show  by  introductory  averments  sufficient  of  the  con- 
dition and  domestic  relations  of  the  party  complaining,  at  the  time 
the  words  were  spoken,  or  rather  at  the  time  to  which  the  charge 
of  the  defendant  referred,  to  make  it  manifest  from  the  pleadings 
that  the  words  spoken  must  have  been  necessarily  slanderous  in 
their  character,  and  could  not  bear  well  any  other  interpretation. 
The  judgment  below  must  be  reversed,  with  costs.     Cause  is  re- 
manded with  leave  to  plaintiffs  to  amend  pleadings. 

Judgment  reversed. 
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Lewis  Hatch  v.  John  S.  Pottee  et  ux. 
Appeal  from  McHenry 

1.  Practice  in  Supreme  court — papers  used  below.  To  entitle  papers,  used 
upon  a  trial  in  the  circuit  court,  to  notice  in  the  Supreme  court,  they  must  either 
be  copied  into,  or  so  specifically  referred  to  by  the  bill  of  exceptions  as  to  leave 
no  reasonable  doubt  of  their  identity,  and  that  the  party  intends  to  rely  upon 
them  in  support  of  his  case,  (a)  •  ' 

2.  Slander — intent  not  material.  In  point  of  law,  it  is  immaterial  whether 
a  party  who  slanders  his  neighbor,  designs  or  expects  to  be  believed,  or  not. 
He  can  not  be  permitted  either  carelessly  or  wantonly,  to  sport  with  the  charac- 
ter of  another,  and  then  excuse  himself  upon  the  ground  that  he  was  not  really 
in  earnest,  and  did  not  intend  that  his  auditors  should  credit  his  unfounded  as- 
persions. 

3.  Practice — conversation  in  part,  whole  admissible.  It  is  a  well  settled  rule, 
that  where  a  conversation  is  detailed  by  a  witness,  the  party  against  whom  the 
evidence  is  offered,  is  entitled  to  the  whole  conversation  which  occurred  at  the 
time,  {h) 

4.  Slander — inference  of  malice.  When  the  speaking,  or  publication  of  slan- 
derous words  is  once  proved,  malice  is  inferred.  If  the  words  are  used  in  an 
unqualified  manner,  whether  the  speaker  was  in  jest  or  earnest,  whether  he  ex- 
pected to  be  believed  or  disbelieved,  the  mischief  is  the  same,  and  no  legal 
distinction  can  be  drawn  in  favor  of  the  guilty  party. 

5.  Same — repetition  as  aggravation.  In  an  action  of  slander,  the  plaintiff 
may,  in  aggravation  of  damages,  prove  that  the  slander  had  been  repeated  at 
any  time  within  the  statute  of  limitations,  even  after  the  commencement  of  the 
suit,  (c) 

Case  for  slander  in  the  McHenry  circuit  court,  brought  by  the  ap- 
pellees against  the  appellant,  and  heard  before  the  Hon.  Richai'd 
M.  Young  and  a  jury,  at  the  September  term,  1845.  Verdict  for 
the  plaintiffs  below  for  $425  damages. 

The  actionable  words  charged  in  the  declaration  to  have  been 
spoken,  appear  in  the  opinion  of  the  court. 

J.  Marsh,  and  I.  G.  Wilson,  for  the  appellant.  J.  B.  Thomas, 
for  the  appellees. 

Purple,  J.  *  This  was  an  action  of  slander,  brought  by  the  ap- 
pellees against  the  appellant,  in  the  circuit  court  '^f  McHenry 
county. 

*  Wilson,  C.  J.,  and  Justices  Lockwood  and  Caton  did  not  sit  in  this  case. 

Cases  Citing  Text.  not  be  proved  in  mitigation  under  gen- 

(a)    Rule,  stated  in  head  note,  en-  eral  issue.     Owen  v.  McKean,  14  111. 

forced.      Edwards  v.  -Vandemack,  13  459,  460.     In  action  for  slander  rumor 

111  633,  635;    Horn  v.  Neu,  63  111.  539,  of  charge  is  inadmissible  in  mitigation 

540.  of  damages.     Owen  v.  McKean,  14  111. 

(6)    Rule,  stated  in  head  note,  en-  459.     Repetition  of  slander  may  be 

forced.     Mclntyre    v.   Thompson,   14  given  in  evidence  to  prove  malice  and 

Bradw.  554,  556.  in  aggravation  of  damages.    Stowellw. 

{c.    See  Patterson  v.  Edwards,  ante,  Beagle,  79  111.  535,  528. 
720,  note.  Truth  of  alleged  slander  can 
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r*  7261  The  declaration  contains  two  counts,  charging  that  the 
appellant,  on  the  21st  day  of  July,  and  on  divers  other 
days,  between  that  day  and  the  commencement  of  the  suit,  spoke 
and  published  concerning  the  wife  of  Potter,  the  appellee,  these 
words:  "She  slept  with  me  one  night  before  she  was  married, 
and  I  screwed  her;"  thereby  imputing  a  charge  of  fornication. 
The  appellant  pleaded  the  general  issue,  and  the  cause  proceeded 
to  trial. 

Three  several  bills  of  exceptions  were  taken  upon  the  trial.  By 
the  first  it  appears,  that  the  plaintiff  in  the  court  below  called  one 
Huff  as  a  witness,  who  testified  in  regard  to  the  words  charged  in 
the  declaration.  On  the  cross  examination,  the  appellant  inquired 
of  the  witness  without  objection,  whether  the  words  spoken  were 
spoken  in  earnest  or  by  way  of  a  joke.  Witness  replied  that  he  did 
not  know.  The  appellee's. counsel  then  put  the  following  inquiry  to 
the  witness:  "Did  the  manner  of  the  defendant  in  speaking  the 
words  indicate  a  desire  to  be  believed  or  not?"  and  also  what 
was  the  impression  made  on  his,  witness',  mind  whether  he  de- 
sired to  be  believed  or  not.  These  questions  were  objected  to  by 
the  appellant,  the  objection  overruled  and  exceptions  taken.  The 
witness  answered,  that  he  supposed  that  appellant  meant  to  be  be- 
levied  from  what  he  gathered. 

The  second  bill  of  exceptions  shows,  that  on  the  trial  of  cause 
the  appellant's  counsel  asked  several  witnesses  the  following  ques- 
tions : 

"  Did  you,  about  the  time  of  the  conversation  spoken  of,  hear  the 
defendant  give  any  explanation  of  his  former  language  which  you 
have  mentioned?     If  so,  what  explanation  did  he  give? 

"Did  you,  about  that  time,  hear  the  defendant  say  to  yourself 
and  the  other  pei'sons  present,  when  the  conversation  you  have 
narrated  occurred,  that  you  had  misunderstood  him  in  what  lie  had 
said  of  Mrs.  Potter,  and  that  he  knew  notliing  against  her?" 

The  answers  to  these  questions  were  insisted  upon  as  proper 
evidence  to  rebut  the  presumption  of  malice.  The  questions  were 
objected  to  by  the  appellees,  and  the  objections  sustained  by  the 

court,  and  the  appellant  excepted. 
['"  7271  The  plaintiff  below  also  inquired  of  a  witness,  whether, 
froiti  the  manner  of  the  defendant,  (the  appellant,)  he  was 
of  opinion  that  he  desired  to  be  believed.  The  question  was  ob- 
jected to,  the  objection  overruled,  and  the  appellant  again  "  ex- 
cepted to  the  opinion  of  the  court  in  allowing  the  question  to  be 
asked  and  answered,"  but  it  does  not  appear  what  answer,  if  any, 
the  witness  gave. 

The  third  bill  of  exceptions  shows,  that  the  appellees  proved  by 
one  Henry  D.  Huff  the  speaking  of  the  words  charged  in  the  de- 
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claration.  The  appellant  then  objected  to  the  proof  of  the  speak- 
ing of  the  words  prior  to  the  day  mentioned  in  the  declaration. 
The  court  overruled  the  objection  and  appellant  excepted,  and  ap- 
pellees then  proved  another  conversation  occurring  at  the  house  of 
witness,  in  which  appellant  spoke  actionable  words  as  charged  in 
the  declaration.  Appellant's  counsel  then  inquired  of  the  witness, 
if  the  words  M-ere  not  spoken  in  a  jest,  and  when  the  appellant  was 
laughing.  The  witness  having  answered  this  question,  appellees 
then  asked  the  same  question  as  before  stated,  whe'ther  the  manner 
of  appellant  indicated  that  he  intended  to  be  believed,  which,  as 
before,  was  objected  to,  and  the  objection  overruled:  The  appel- 
lees  then  proved  other  actionable  words  as  charged  spoken  at  other 
times,  and  more  than  two  conversations,  the  appellant  objecting 
and  excepting. 

The  bill  of  exceptions  closes  up  by  stating  that  "  this  bill  of  ex- 
ceptions with  the  two  others  contains  the  history  of  the  trial.  The 
defendant  moved  for  a  new  trial  on  the  affidavits  filed  and  the  rea- 
sons assigned,  which  the  court  overruled  and  defendant  by  his  coun- 
sel excepted,  etc." 

Several  affidavits  in  relation  to  the  competency  of  one  of  the 
jurorg,  and  also  reasons  for  a  new  trial  appear  to  copied  into  the 
record,  which,  for  the  purposes  of  this  decision,  not  having  been 
made  a  part  of  the  bill  of  exceptions,  and  not  being  necessarily  a 
part  of  the  record,  can  not  be  considered.  We  have  often  and  uni- 
formly held  that  to  entitle  papers  and  proceedings  of  this  character 
to  notice  in  this  court  they  must  either  be  copied  into,  or 
so  specifically  referred  to  by  the  bill  of  exceptions  as  to  [*  7281 
leave  no  reasonable  doubt  of  their  identity,  and  that  the 
party  intends  to  rely  upon  them  in  support  of  his  case. 

The  questions  raised  by  the  assignments  of  error,  which  we 
deem  it  important  to  notice,  are 

1.  Whether  the  court^  permitted  the  plaintiflT  below  to  give  im- 
proper testimony,  and 

2.  Whether  proper  testimony  offered  by  the  defendant  below 
was  rejected. 

So  far  as  any  objection  is  urged  in  relation  to  the  first  point,  it 
relates  solely  to  the  exception  of  the  evidence  permitted  to  be  in- 
troduced of  the  opinions  of  witnesses,  as  to  whether  the  appel- 
lant, from  his  manner,  intended  to  be  believed  when  he  piTblished 
tlie  slanderous  words.  In  point  of  law  it  is  immaterial  whether  a 
party,  who  slanders  his  neighbor,  designs  or  expects  to  be  believed, 
or  not.  He  can  not  be  permitted,  either  carelessly  or  wantonly, 
to  sport  with  the  character  of  another,  and  then  excuse  himself 
upon  the  ground  that  he  was  not  really  in  earnest,  and  did  not  in- 
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tend  that  liis  auditors  should  credit  his  unfounded  aspersions.     2 
Starkie's  Ev.  464. 

We  may  admit,  for  the  sake  of  the  argument,  that  this  evidence 
was  not  strictly  pertinent  to  the  issue,  and  inquire  how  has  the  ap- 
pellant been  injured  by  it?  Or  could  the  verdict  of  the  jury  have 
been  more  favorable  to  him,  if  the  same  had  been  excluded? 

True,  there  are  various  ways  in  which  this  inference  may  be  re- 
butted. But  where  the  w'ords  are  used  in  an  unqualilied  manner, 
whether  the  speaker  was  in  jest  or  earnest,  whether  he  expected  to 
be  believed  or  disbelieved,  the  mischief  is  the  same,  or  so  nearl}^ 
so  that  no  legal  distinction  can  be  drawn  in  favor  of  the  party 
guilty  of  the  wrongful  act.  And  if  the  law  were  otherwise,  I  can 
not  understand  how  the  appellant  here  could  in  any  way  be  pre- 
judiced by  this  testimony.  The  implication  of  law  being,  that 
when  actionable  words  are  proved  to  have  been  spoken,  the  party 
nttering  them  was  impelled  by  malicious  motives,  it  surely 
r*  7291  could  not  injure  him  that  a  witness  should  express  an 
opinion,  that  from  his  manner  he  seemed  to  be  in  earnest 
and  to  expect  to  be  believed.  From  the  matter  contained  in  the 
first  and  third  bill  of  exceptions,  the  appellant  himself  had  given 
or  offered  evidence  of  the  same  character  on  cross  examination  of 
the  appellees'  witnesses,  and  had  inquired  of  them  in  relation  to 
the  same  subject  matter  about  which  they  complain  as  improper. 
He  asks  if,  when  the  words  were  spoken,  he  did  not  appear  to  be 
jesting,  and  the  appellees  follow  up  the  inquiry  by  interrogating 
the  same  witnesses  as  to  whether  the  appellant  did  not  seem  to  be 
in  earnest.  In  the  second  bill  of  exceptions,  the  inquiry  seems  to 
have  been  made  on  the  part  of  the  appellees  alone.  It  is  not  dis- 
tinctly stated  whether  the  answer  of  the  witness  was  given,  but 
only  that  the  question  was  allowed  to  be  propounded,  and  an  ex- 
ception taken  to  the  opinion  of  the  court  in  permitting  it  to  be 
asked  and  answered.  The  answer  is  not  given,  consequently  we 
can  not  say  that  the  appellant  was  thereby  prejudiced. 

Upon  the  second  point,  we  are  clearly  of  the  opinion,  that  the 
testimony  sought  to  be  introduced  by  the  appellant  was  properly 
rejected.  We  recognize  to  its  fullest  extent  the  well  settled  rule, 
that  where  a  conversation  is  detailed  by  a  witness,  the  party,  against 
whom  the  evidence  is  offered,  is  entitled  to  the  whole  conversation 
which  occurred  at  the  time.  The  evidence  offered  here  was  not  of 
other  conversations  occurring  at  the  same,  but  about  the  same 
time.  One  of  the  interrogatories  proposed  is,  "  Did  jow,  about 
that  time,  hear  the  defendant  say  to  yourself  and  the  other  persons 
present  when  the  conversation  you  have  narrated  occurred,  that 
you  had  misunderstood  him,  etc.?" 

This  interrogatory  is  peculiarly,  and,  I  may  say,  somewhat 
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adroitly  couched.  It  evidently  does  not  refer  to  the  same  conver- 
sation which  the  writings  had  detailed,  but  to  another  in  the  pre- 
sence of  the  same  persons  about  the  same  time;  but  how  near,  is 
left  entirely  to  conjecture,  in  which  the  party  attempts  to  exculpate 
himself,  and  rebut  the  presumption  of  malice  by  his  own 
declarations,  made  perhaps  after  he  has  been  threatened  [*  730J 
with  a  prosecution,  and  after  all  the  mischief  and  injury, 
which  he  could  inflict  upon  the  character  of  the  injured  party,  had 
been  sustained.  Such  a  doctrine  would  open  wide  the  door  for  the 
safe  and  speedy  ruin  of  all  private  reputation,  and  at  all  times  af- 
ford the  calumniator  a  safe  retreat  behind  the  rampart  erected  by 
himself,  from  which  to  hurl  his  poisoned  and  destructive  missiles. 

But  it  is  further  objected  in  this  case,  that  the  court  decided  in- 
correctly in  permitting  the  appellees  to  prove,  that  the  words 
charged  in  the  declaration  were  published  at  a  time  anterior  to  the 
day  laid  in  the  declaration,  and  also  that  the  words  had  been  spoken 
in  more  than  two  different  conversations.  Surely  in  this  there  was 
no  error.  Having  once  proved  their  cause  of  action  as  charged  in 
the  declaration,  it  was  perfectly  competent  and  proper  for  them  to 
show,  in  aggravation  of  the  damages,  that  the  slander  had  been  re- 
peated at  any  time  within  the  statute  of  limitations,  even  after  the 
commencement  of  the  suit. 

It  has  been  contended  in  the  argument,  that  some  instructions 
asked  for  by  the  appellant's  counsel  were  improperly  refused;  but, 
upon  examination,  it  is  found  that  exceptions  to  them,  if  made, 
have  not  been  saved  in  the  bill  of  exceptions,  and,  therefore,  if  they 
had  been  improperly  withheld,  it  could  not  avail  the  party  here. 

The  court  is  of  opinion  that  there  is  no  error  in  the  record. 
The  judgment  of  the  circuit  court  is  affirmed  with  costs. 

Judgment  affirmed. 


The  People  or  the  State  of  Illinois  v.  John  G.  McHatton  et  al. 

Original  Suit.  [*  731] 

1.  Debt — on  penal  bond — assigfiment  of  breach,  it  is  the  practice  in  the  courts 
of  this  State,  in  actiuns  of  debt  vjpon  penal  bonds,  to  set  out  the  condition  and 
assign  specific  breaches  in  the  declaration,  and  they  should  be  met  and  answered 
specifically.     A  plea  of  general  performance  is  not  sufficient,  (a) 

2.  Sheriff's  bond — surety's  liahility.  In  a  suit  against  a  sheriff  and  his 
sureties,  for  a  neglect  to  pay  over  to  the  State  treasurer  the  revenue  arising  from 

Cases  Citing  Text.  lar  breach.    Mix  «.  People,  86  III.  329. 

(a)  Where  declaration  on  penal  bond  For  statute  regulating  suits  on  penal 

assigns  particular  breaches,  plea   of  bonds,  see  R.  S.  1874,  Practice,  ch. 

general     performance    is    bad;    plea  110,  §§  18-20;  S.  and  C.'s  Stats,  p.  1785; 

should  answer  assignment  of  particu-  CothVan's  Stats.  (1885)  p.  1095. 

581 


732  The  People  v.  McHatton  et  al.  [Dec.  T. 


Syllabus — Opinion  of  the  Court. 


the  sales  of  land  for  taxes,  they  can  not  object  to  the  sufficiency  of  the  judgment 
or  execution  under  which  he  made  the  sa;e  and  received  the  revenue.  It  is  suf- 
ficient that  he  made  the  sale  and  collected  the  money,  and  whether  the  pur- 
chasers at  such  sale  obtained  a  good  title  is  no  business  of  his,  or  his  sureties,  (h) 

3.  Sheriff's  bond — surety's  Uahility.  The  legislature,  by  law,  changed  the 
time  of  holding  the  circuit  court  in  Schuyler  county,  and  by  this  the  time  for 
paying  over  the  taxes  cr.llected  by  the  sherifi"  was  extended  three  weeks  beyond 
the  time  required  by  law  when  the  bond  was  given  by  him:  Held,  that  it  did 
not  discharge  the  sureties. 

4.  Plea — amendment  of,  not  stibstitution.  If  a  party  obtain  leave  to  amend 
pleas  to  which  a  demurrer  has  been  sustained,  he  can  not,  under  such  leave,  pre- 
sent a  new%  sepnrale  and  distinct  defence,  but  must  apply"  for  leave  to  file  an  ad- 
ditional plea.  An  amendment  to  a  plea  should,  at  least,  have  some  resemblance 
to  the  plea  of  whicli  it  purports  to  be  an  amendment. 

This  was  an  original  suit  in  this  court  in  favor  of  the  people 
against  the  defendant,  who  was  the  sheriff  of  Schuyler  county. 
The  cause  was  heard  upon  demurrer  to  pleas,  the  substance  of 
which  is  set  forth  in  the  opinion  of  the  court.  The  demurrer  was 
sustained. 

J.  A.  McDouGALL,  attorney  general,  for  the  people.  W.  A.  Hm- 
MAN  and  J.  H.  Ralston,  for  the  defendants. 

Caton,  J.  A  motion  is  made  by  the  attorney  general  for  judg- 
ment against  McHatton  and  his  sureties,  for  $333.26,  State  reve- 
nue for  1840,  by  him  collected  as  sheriff  of  the  county  of  Schuyler, 
and  also  for  the  sum  of  $18.06,  printer's  fees  collected  by  him, 
whicli  he  has  failed  to  pay  over  to  the  treasurer,  on  or  be- 
[*  732]  fore  the  first  day  of  May,  1841,  or  since,  as  by  law  re- 
quired. The  notice  recites  the  giving  the  bond,  and  espe- 
cially alleges  the  non-payments  above  stated.  A  part  of  the  sure- 
ties have  appeared  and  filed  five  pleas,  to  the  four  last  of  which  a 
demurrer  is  filed,  which  is  submitted  without  argument. 

The  second  is  a  plea  of  general  performance.  This  is  not  suffi- 
cient. Specific  breaches  are  assigned  in  the  notice,  and  they  must 
be  specifically  answered.  In  England,  where  the  practice  was  only 
to  declare  on  the  penal  part  of  the  bond,  the  defendant  might,  in 
his  plea,  set  out  the  condition  of  the  bond,  and  where  it  provided 
for  the  performance  of  multifarious  acts,  he  might  aver  general 
performance,  or  if  he  averred  general  performance  where  he  should 
have  been  specific,  still  it  could  only  have  been  taken  advantage 
of  by  special  demurrer.  Our  practice  is  always  to  set  out  the  con- 
dition and  assign  specific  breaches  in  the  declaration,  and  they 
should  be  met  and  answered  specifically. 

The  third  plea  avers  "  that  the  said  John  G.  McHatton  did  not 

(6)  Surety  on  collector's  bond  is  not  collector's  duties.  Compher -y.  People, 
discharged  by  amendment  of  revenue  12  111.  290,  297.  See  People  v.  McHat- 
law,  which  does  not  materially  change      ton,  ante  638. 
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collect  in  the  capacity  of  sheriff  of  the  said  county  of  Schuyler  for 
the  year  1840,  the  said  sum  of  $383  ^6_^  o^.  ^ny  other  sum  of 
money  as  State  revenue  for  the  year  1840,  under,  or  in  virtue  of 
any  i3rocess  or  order  of  the  circuit  court  of  the  county  of  Schuyler, 
under  the  seal  of  said  court,  whereon  to  collect  said  revenue  or 
whereon  lands  could  be  by  said  John  G.  McHatton,  as  such  sher- 
iff, sold  for  taxes  for  the  revenue  of  said  year,"  etc.  This  plea  is 
insufficient.  It  is  not  for  the  sheriff"  or  his  sureties  to  object  to 
the  sufficiency  of  the  judgment  or  execution  under  which  he  made 
the  sale  and  received  the  revenue.  It  is  sufficient  if  he  made  the 
sale  and  collected  the  revenue,  and  whether  the  purchasers  at  such 
sale  obtained  a  good  title  is  no  business  of  his  or  his  sureties. 
Such  sale  and  collection  is  not  denied  by  the  plea.  The  demurrer 
to  that  plea  must  be  sustained. 

So  also  of  the  fourth  plea,  which  is  the  same  as  the  third,  in  re- 
lation to  the  $1S.06  of  printer's  fees. 

In  the  fifth  and  last  plea,  it  is  averred,  that  at  the  time  of  the 
execution  of  the  bond  in  the  notice  mentioned,  it  was  the 
duty  of  the  sheriff  to  pay  into  State  treasury  the  amount  [*  733] 
of  taxes,  etc.,  within  thirty  days  after  the  sale,  which  should 
take  place  on  the  second  Monday  after  the  term  of  the  circuit  court; 
and  that  by  a  law  passed  on  the  23d  day  of  Februar}',  1840,  and 
after  the  making  of  the  bond,  the  time  for  holding  the  circuit  court 
of  Schuyler  county,  was  changed  from  the  30th  of  March,  1841, 
to  the  20th  of  April,  1841,  and  that  the  plaintiff  thereby  extended 
the  time  for  the  sheriff'  to  pay  the  taxes  into  the  State  treasury 
from  the  29th  of  April  to  the  20th  of  May. 

This  is  not  like  the  case  of  Davis  v.  Peo])le^  1  Oilman,  409,  de- 
cided at  last  term,  and  of  the  People  v.  McHatton^  and  decided 
at  the  present  term  of  this  court.  There  the  legislature  suspended 
for  a  time  the  right  to  sue  the  collectors,  and  consequently  the 
sureties  were  held  to  be  discharged.  But  such  is  not  this  case. 
Here  the  legislature  has  only  changed  the  time  of  holding  the  court 
at  which  the  judgment  was  to  be  rendered  by  virtue  of  which  the 
sale  was  to  be  made.  As  well  might  it  be  said,  that  if  the  court 
liad  continued  the  suit  for  taxes  from  any  cause  the  sureties  would 
have  been  discharged;  of  if  the  judge  had  been  sick  and  no  court 
had  been  held,  that  the  same  consequences  would  have  followed. 
As  well  might  it  be  said,  if  a  plaintiff'  in  a  civil  suit  should  direct 
a  sheriff  not  to  sell  on  an  execution  after  a  levy  had  been  made, 
and  he  should  afterwards  make  the  money  on  a  venditioni  expo- 
nas^ and  refuse  to  pay  it  over,  that  his  sureties  would  thereby  be 
absolved  from  responsibility.  The  demurrer  to  this  plea  is  also 
well  taken  and  must  be  sustained,  with  leave  to  the  defendants  to 
amend  the  pleas. 
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At  a  subsequent  day  of  the  term,  the  following  additional  opin- 
ion was  delivered  in  the  foregoing  case,  by  Caton,  J.  At  a  pre- 
vious day  of  the  term,  a  demurrer  was  sustained  to  four  of  the  de- 
fendants' pleas,  and  they  had  leave  to  amend  them.  Under  this 
leave  the  defendants  have  filed  four  other  pleas,  which  the  attorney 

general  moves  to  have  taken  from  the  files.  The  two  first 
[*  734:J  of  these  pleas  may  properly  be  considered  as  amendments 

to  two  of  the  pleas  to  which  the  demurrer  was  sustained. 
The  defence  which  they  set  up  is  of  the  same  character  with  that 
attempted  to  be  set  up  in  the  former  pleas,  but  in  sufficiently.  The 
third  of  these  pleas  is  a  plea  of  general  performance,  and  substan- 
tially the  same  as  the  one  to  which  the  demurrer  was  sustained, 
and  is  no  amendment  to  it,  and  must  be  stricken  from  the  files. 
The  fourth  is  a  plea  of  payment,  which  is  a  defence  in  no  wise  re- 
sembling any  defence  attempted  to  be  set  up  in  the  former  pleas, 
and  can  not  be  considered  as  properly  an  amendment  to  either  of 
them.  An  amendment  to  a  plea  should  at  least  have  some  resem- 
blance to  the  plea  of  which  it  purports  to  be  an  amendment,  in  the 
character  of  the  defence  proposed.  If  the  party  wishes  to  present 
a  new,  separate  and  distinct  defence,  he  should  apply  for  leave  to 
file  an  additional  plea.     The  two  last  pleas  must  be  struck  out. 

Demurrer  sustained. 


MEMORANDUM. 

Th'e  reporter  deems  it  due  to  Chief  Justice  Wilson  to  state,  that  the  indis- 
position of  himself  and  family  prevented  him  from  being  in  his  place  for  the 
greater  part  of  this  term. 


584 


/ 


INDEX. 


ABATEMENT.    See  Pleading,  3-7,  26. 
ACKNOWLEDGMENT  OF  DEEDS.    See  Deed,  1,  4-6. 
ADMINISTRATOR  AND  EXECUTOR. 

An  executor,  administrator  or  guardian  may  dispose  of  the  personal  estate 
or  assets  of  his  testator,  intestate  or  ward,  to  a  bona  fide  purchaser  for  a  valua- 
ble consideration,  and  the  contract  will  be  obligatory,  unless  the  purchaser 
knows,  or  had  good  reason  to  suspect  that  the  sale  is  made  with  a  design  to 
misapply  the  funds  to  the  prejudice  of  those  interested  in  the  "estate,  and  the 
purchaser  is  not  bound  to  see  to  the  proper  application  of  the  money.  But 
if,  in  either  case,  such  sale  is  made  by  an  executor,  administrator  or  guardian, 
in  payment  of  his  own  private  debt,  it  is,  ipso  facto,  a  misapplication  of  such 
funds,  and  fraudulent  and  void  as  to  those  for  whose  benefit  the  estate  or  pro- 
perty is  holden.    McConnell  v.  Hodson,  640. 

ADMISSION.     See  Evidence,  29. 

ADVERSE  POSSESSION. 

1.  The  English  doctrine  in  relation  to  real  estate  is,  that  there  can  be  no 
adverse  possession  against  the  crown,  nor  against  its  grantee,  until  there  be  a 
new  entry  after  the  grant.  An  entry  on  lands  belonging  to  the  crown  is  held 
not  to  be  a  disseizin,  but  a  mere  intrusion  on  the  king's  possession.  His  pos- 
session is  not  thereby  divested,  but  in  legal  contemplation  still  continues.  The 
king  not  being  disseized  by  the  entry,  his  conveyance  of  the  freehold  is  good 
and  his  grantee  is  seized  %  virtue  of  it.  The  grantee  succeeds  to  the  right 
of  the  crown,  and  can  not  be  disseized  without  another  entry  after  the  convey- 
ance. The  individual  making  the  original  entry  acquires  no  new  right  by  the 
conveyance,  but  only  continues  his  old  interest,  and  remains  an  intruder  still, 
liable  to  be  sued  in  trespass.     Cook  v.  Foster,-  652. 

2.  The  English  doctrine  in  relation  to  real  estate  is  applicable  to  the  gov- 
ernment of  the  United  States.  It  possesses  the  same  rights  of  sovereignty  and 
prerogative  in  respect  to  the  public  lands.  By  the  right  of  eminent  domain, 
it  is  the  absolute  and  exclusive  owner  of  the  public  lands,  which  it  has  not 
alienated  or  appropriated.  It  is  seiz,ed  of  them  to  as  full  an  extent  as  the 
British  government  can  be  of  its  domain.  It  can  not  be  disseized.  No  ad- 
verse possession  is  created  by  an  entry  upon  its  lands.  Possession,  thus  ac- 
quired, can  never  ripen  into  a  right,  nor  authorize  any  defence  against  the 
government.  The  government  may  treat  the  person  thus  in  possession,  as  an 
intruder,  and  sue  him  in  trespass.    Ibid.  652. 

AFFIDAVIT. 

1.  A  plea  in  abatement  being  verified  by  the  affidavit  of  the  defendant's 
attorney,  a  motion  was  made  to  strike  the  same  from  the  files,  which  motion 
was  sustained:  Held,  that  it  was  properly  sustained,  the  statute  of  Dec.  30, 
1826,  requiring  the  affidavit  to  be  made  by  the  defendant  himself.  Bancroft 
V.  Eastman,  259. 

2.  By  the  revised  statutes,  a  plea  in  abatement  may  be  verified  by  tlie  party 
ottering  it,  or  by  some  other  person  for  him.     Ibid.  259. 

AGENT.     See  Principal  and  Agent. 

AGREEMENT.    See  Contract. 


737  Ks^DEX. 


AMENDMENT. 

1.  A.  recovered  a  judgment  against  B.  in  the  county  of  Knox,  on  "which  ex- 
ecution wus  issued,  directed  to  the  sheriff  of  said  count}-,  and  subsequently 
delivered  to  the  sheriff  of  Fulton  county  for  collection,  though  not  directed 
to  him.  The  execution  was  subsequently  levied  on  certain  real  estate  of  the 
defendant,  which  was  sold  to  satisfy  the  same,  and  struck  off  to  the  plaintiff, 
to  whom  a  deed  was  subsequently  made  by  the  sherifl".  Several  years  after 
the  sale  and  conveyance,  the  plaintiff  in  the  execution,  without  notice  to  the 
defendant,  on  his  motion,  procured  an  amendment  of  the  execution,  by  striking 
out  the  word  "  Knox  "  and  substituting  the  word  "  Fulton  "  in  the  direction  to 
the  sheriff:  Held,  that  the  court  erred'in  permitting  the  amendmeot,  and  that 
an  amendment  would  not  cure  the  defect  in  the  process.    Bybee  v.  AsJiby,  151. 

2.  When  a  writ  is  regular  on  its  face,  although  there  may  be  a  variance  be- 
tween the  execution  and  judgment  as  to  the  true  amount  recovered  by  the 
latter,  the  sheriff  will,  nevertheless,  be  protected,  as  it  is  his  duty  to  execute 
it,  when  delivered  to  him,  notwithstanding  such  repugnancy.  He  is  not  bound 
to  inquire  whether  there  is  a  judgment  exactly  corresponding  with  it  or  not; 
and  such  a  variance  would  not  affect  the  validity  of  a  sale  made  under  it,  if, 
in  other  respects,  it  be  made  in  conformity  with  law.  In  such  a  case  the  exe- 
cution is  voidable  only,  and  may  be  amended  as  well  after  as  before  the  sale. 
Ibid.  151. 

3.  Where  an  action  of  ejectment  is  commenced  against  a  tenant  in  posses- 
sion, the  landlord  may  appear,  defend  and  control  the  cause  in  the  name  of  the 
tenant,  if  he  will  indemnify  him  against  costs;  and  the  name  of  the  landlord 

■  may  be  entered  on  the  record  as  defendant  in  place  of  the  tenant.  But  it 
would  be  improper  to  alter  the  declaration  so  as  to  show  that  the  cause  was 
originally  commenced  against  the  landlord,  unless  he  would  file  a  stipulation 
admitting  his  possession  at  the  time  of  the  commencement  of  the  suit;  for  it 
is  necessary  for  the  plaintiff  to  show,  in  addition  to  his  title,  that  the  defend- 
ant was  in  possession  at  the  time.  The  court  then  might  direct  the  pleadings 
to  be  altered  as  desired.     Thompson  y.  Schuyler,  271. 

4.  In  an  action  of  ejectment  brought  by  A.  against  B.  a  trial  was  had,  and 
verdict  and  judgment  rendered  in  favor  of  B.  At  the  next  term,  on  motion  of 
plaintiff,  the  following  order  was  entered,  to  wit:  "  This  day  came  the  plain- 
tiff by  his  attorney,  and  on  his  motion  it  is  ordered,  that  this  cause  be  rein- 
stated on  the  docket,  it  being  proven  to  the  satisfaction  of  the  court  that  the 
costs  have  been  paid."  One  year  afterwards,  the  defendant  moved  the  court 
to  strike  the  cause  from  the  docket,  and  the  plaintiff  entered,  at  the  same  time, 
a  cross  motion  for  leave  to  amend  the  record.  The  latter  was  overruled,  and 
the  former  sustained.  The  plaintiff"  then  moved  to  try  the  cause,  although 
stricken  from  the  docket,  but  the  motion  was  overruled:  Held,  that  the  ap- 
plication to  amend  was  addressed  to  the  sound  discreiion  of  the  court,  and 
that  a  refusal  to  grant  the  amendment  could  not  be  assigned  for  error:  Held, 
also,  that  if  the  proper  application  had  been  made  to  the  court  to  vacate  the 
judgment,  at  the  time  the  cause  was  reinstated  upon  the  docket,  a  new  trial 
wovTld  have  been  granted  as  a  matter  of  course.     Biggs  v.  Savage,  400. 

5.  A  judgment  against  certain  lands  for  taxes  omitted  to  state  the  day  on 
which  the  collector  returned  his  delinquent  list  to  the  circuit  court,  and  "  that 
the  taxes  thereon  remained  due  and  unpaid  on  the  day  of  the  date  of  the  said 
collector's  return."  At  a  subsequent  term,  on  motion  and  proof,  the  judgment 
was  permitted  to  be  amended  by  making  the  proper  insertions:  Held,  that 
the  amendments  were  proper,  the  omissions  being  mere  matters  of  form  and 
evidently  clerical  mistakes,  and  ought  not  to  vitiate  the  judgment.  Atkins  v. 
Hinman,  437. 

6.  To  a  judgment  against  lands  for  non-payment  of  taxes,  it  was  objected 
that  it  was  entitled  originally  in  any  pending  suit,  the  judgment  having  been 
amended  by  adding  the  proper  caption  after  its  original  entry:  Held,  that  the 
entry  on  the  docket  was  not  a  necessary  part  of  the  judgment.     lb.  437. 

7.  A  mortgagor,  with  various  other  persons  who  were  represented  in  a  bill 
in  chancery  for  the  foreclosure  of  a  mortgage,  as  claiming  an  interest  in  the 
premises  as  subsequent  purchasers,  judgment  creditors  or  incumbrancers  were 
made  defendants.    A  decree  of  foreclosure  was  rendered  against  all  of  the  de- 
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fendants.  One  of  them  was  served  with  process:  Held,  that  the  decree 
against  him  was  erroneous.  As  to  two  others,  the  sheriff  ]'eturued  that  he  had 
made  service  on  them,  "  by  leaving  a  copy  at  their  usual  place  of  abode,  with 
a  wliite  person  above  the  age  of  twenty,  and  informing  him  of  the  contents:" 
Held,  that  this  service  was  insufficient,  the  statute  requiring  it  to  be  made  by 
delivering  a  copy  to  the  defendant,  or  by  leaving  a  copy  at  his  usual  place  of 
abode,  with  some  white  person  of  the  family  above  the  age  of  ten  years,  and 
informing  such  person  of  the  contents;  held  further,  that  the  name  of  such 
white  person  should  be  stated  in  the  return  of  the  sheriff.  Five  of  them  were 
served  "  by  reading  the  summons  to  them."  Three  of  them  appeared,  and  as 
to  the  other  two  defendants,  the  sheriff  was  permitted  to  amend  his  return  by 
showing  due  service  on  them:  Held,  that  the  voluntary  appearance  of  three 
cured  the  defect  of  service,  and  that  the  court  could  permit  a  return  to  be 
amended  according  to  the  facts  of  the  case.  The  State  bank  was  made  a  part}', 
and  the  sherifl'  made  return  that  he  had  served  by  delivering  a  true  copy  to 
T.  M.,  and  the  court  also  permitted  him  to  withdraw  the  summons,  and  to 
amend  the  same  out  of  court,  by  adding  that  T.  M.  was  president  of  the  State 
Bank  of  Illinois:  Held,  that  the  amendment  was  allowable,  and  that  it  was 
not  a  valid  objection  that  it  was  made  out  of  court,  the  sheriff  acting  under 
the  responsibility  of  his  oath  of  office.     Montgomery  v.  Broicn,  581-. 

8.  Where  a  record  of  a  circuit  court  was  amended  so  as  to  show  that  a  party 
appeared  by  attorney,  in^itead  of  the  recital  of  service  of  process,  it  was  held 
that  it  was  evidently  a  clerical  mistake,  and  that  the  court  had  the  power  and 
right  to  order  the  amendnient  so  as  to  make  the  record  conform  to  the  tiles 
of  the  court.     Lyon  v.  Boilein,  629. 

9.  If  a  party  obtain  leave  to  amend  pleas  to  which  a  demurrer  has  been  sus- 
tained, he  can  not,  under  such  leave,  present  a  new,  separate  and  distinct  de- 
fence, but  must  apply  for  leave  to  file  an  additional  plea.  An  amendment  to  a 
plea  should,  at  least,  have  some  resemblance  to  the  plea  of  which  it  purports 
to  be  an  amendment.     The  People  v.  McHatton,  731. 

ANSWER.    See  Chancery. 

APPEAL. 

1.  A  motion  to  dismiss  an  appeal  in  the  Supreme  court  comes  too  late  after 
joinder  in  error.     McCnll  v.  Lesher,  46. 

2.  The  record  of  the  circuit  court  showed  the  power  of  attorney  for  executing 
an  appeal  bond,  in  due  form,  and  bearing  date  prior  to  that  of  the  bond :  Held, 
nothing  appearing  to  the  contrary,  that  the  presumption  was,  that  the  power 
was  executed  on  the  day  of  its  date.     Mngerw  Hutchinson,  265. 

3.  The  proper  mode  of  appealing  from  a  decision  of  the  probate  justice  in 
regard  to  the  allowance  of  a  claim  against  a  decedent's  estate,  is  by  tendering 
a  bill  of  exceptions,  and  entering  into  bond  within  ninety  days.  Scott  v. 
Crow,  347. 

ARBITRAMENT  AND  AWARD.     See  Pleading,  14,  15. 

ARREST  OF  JUDGMENT. 

The  correct  rule  of  practice  is,  not  to  entertain  a  motion  in  arrest  of  judg- 
ment after  the  overruling  of  a  demurrer  to  a  declaration,  and  the  fact  whether 
the  demurrer  was  argued  or  not,  will  not  vary  the  application  of  the  rule. 
fioiise  V.  Peoria  Co.,  99. 

ASSIGNMENT. 

1.  The  principles  laid  down  by  this  court,  in  the  case  of  Howell  y.  Edgar,  3 
Scam.  417,  in  regard  to  assignments,  reiterated.    Bnnisdell  v.  Sigerson,  78. 

2.  A  subsequent  additional  agreement  to  a  deed  of  assignment,  to  be  valid, 
must  be  with  the  consent  of  all  the  parties  to  the  instrument.     Ibid.  78. 

3.  A  failing  debtor  may  prefer  one  or  more  of  his  creditors,  by  the  deed  of 
assignment,  if  properly  executed,  and  without  fraud;  but  if  the  deed  contain 
a  condition  of  release,  without  provision  for  full  payment  of  the  demands  of 
his  creditors,  it  will  be  fraudulent  and  void  in  regard  to  all  such  creditors  as 
are  not  parties  to  it,  and  they  may  proceed  to  judgment  and  execution,  as 
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though  no  such  assignment  had  been  made,  as  long  as  the  property  remains  in 
the  i^ossession  of  the  assignors  or  assignees  of  such  an  assignment.     Ibid.  78. 

See  Promissory  Note,  1. 

ASSUMPSIT. 

1.  An  action  of  assumpsit  for  services  rendered  may  be  maintained  by  a 
colored  man,  and  thereby  try  the  question  of  his  right  to  freedom.  Jarrot  v. 
Jarrot,  1. 

2.  A.  purchased  of  B.  a  tract  of  land  which  had  been  mortgaged  to  C.  who 
foreclosed  the  same,  but  A.  was  not  a  party  to  the  bill  of  foreclosure.  A.  paid 
the  incumbrance,  B.  having  previously  agreed  to  pay  the  mortgage,  and  sued 
B.  in  assumpsit,  declaring  upon  the  common  money  counts.  It  was  not  pre- 
tended that  B.  ever  requested  A.  to  paj'the  amount  of  the  decree  in  the  bill  of 
foreclosure,  or  that  he  promised  to  reimburse  him  for  that  payment:  Held, 
that  the  action  could  not  be  maintained,  there  beiug  no  promise  express  or 
implied,  to  pay  the  amount  to  A.     Francisco  v.  Wright,  691. 

ATTACHMENT. 

1.  An  attachment  in  aid  of  a  suit  already  commenced,  is  but  an  adjunct  of 
such  suit,  not  a  distinct  proceeding.  By  the  service  of  the  attachment,  the 
defendant  is  prevented  from  alienating  or  carrying  away  his  property,  during 
the  pendency  of  the  suit.  If  the  suit  proceeds  to  judgment,  and  the  attach- 
ment in  the  meantime  dissolved,  the  plaintiff  has  the  benefit  of  a  general 
judgment  against  the  defendant,  and  a  specific  lien  on  the  estate  attached  for 
its  payment,  he  must  procure  service  of  process  in  the  original  action  and  ob- 
tain a  judgment  therein.    Moore  v.  Hamilton,  429. 

2.  The  remedies  by  attachment  are  in  derogation  of  the  common  law,  and 
ought  not  to  be  extended  by  implication.     Ibid.  429. 

3.  A.  sued  out  two  writs  of  attachment  against  B.  in  the  same  suit,  directed 
to  the  sheritfs  of  diflTeient  counties,  and  levied  by  each  sheriff"  upon  different 
tracts  of  land  in  tlieir  respective  counties.  Subsequently  C.  also,  sued  out 
two  writs  of  attachment  against  B.  which  were  directed  in  the  same  manner. 
One  sheriff' levied  upon  the  same  lands  attached  by  him  in  the  previous  writ, 
and  upon  none  other;  the  other,  upon  part  of  the  same  and  other  lands  of  B. 
All  of  the  writs  were  made  returnable  to  the  same  term,  at  which  term  A.  re- 
covered his  judgment.  C.  did  not  obtain  his  judgment  until  the  succeeding 
term.  A.  ordered  his  execution  to  be  returned  at  a  date  subsequent  to  the  re- 
covery of  the  judgment  by  C.  which  was  done  accordingly.  Before  any  other 
proceedings  on  the  part  of  A.,  C.  sold  and  purchased  on  his  judgment  sundry 
of  the  tracts  previously  attached  by  A.  in  one  of  the  counties,  with  another 
tract  included  in  his  original  levy.  A.  sold  the  land  he  had  attached  in  the 
other  county.  No  order  of  distribution  was  made,  or  served  upon  the  sheriff" 
of  the  former  county  until  after  the  expiration  of  two  years  from  the  rendition 
of  C.'s  judgment,  and  the  sale  had  taiien  place  and  the  execution  returned; 
nor  did  any  certificate  of  distribution  accompany  either  of  the  executions  di- 
rected to  him.  On  motion  and  after  notice  to  the  said  sheriff,  the  circuit  court 
of  the  other  county  made  a  rule  absolute  on  him  to  pay  over  to  A.  a  specified 
sum,  and  that  the  same  be  credited  on  his  judgment  as  his  proportion  of  tlio 
proceeds  of  the  sale  of  lands  in  his  county :  Held,  that  this  case  did  not  come 
within  the  provisions  of  the  twenty-fourth  section  of  the  "Act  concerning  at- 
tachments," approved  February  12,  1823,  and  that  the  order  of  distribution 
was  improperly  made.     Chandler  v.  Midlanphy,  464. 

4.  By  the  service  of  the  writ  in  cases  of  attachment,  the  plaintiff  acquires  a 
qualified  lien  on  the  estate  attached,  for  the  satisfaction  of  his  particular  debt, 
which  may  become  perfect  when  the  debt  is  merged  in  a  judgment;  and  if 
personal  property  be  attached,  the  possession  is  transferred  to  the  sheriff".  The 
People  v.  Cameron,  468. 

5.  The  ninth  seciion  of  the  attachment  act  allows  the  defendant  to  retain 
possession  of  the  property  attached  until  judgment,  on  his  giving  bond  that 
the  property  shall  be  forthcoming,  but  the  lien  of  the  attachment,  as  between 
the  parties,  still  subsists.    TJie  sheriff,  however,  may  retaije  the  propei  ty  on  a 
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breach  of  the  condition  of  the  bond.   The  suit  still  progresses  as  a  proceeding 
in  rem.     Ibid.  468. 

6.  An  attachment  lien  may  be  divested,  and  the  attachment  dissolved,  if 
the  defendant  will  give  bond  for  the  payment  of  whatever  judgment  may  be 
recovered  by  the  plaintiii',  within  ninety  days  after  its  rendition.  When  this 
is  given,  the  case  ceases  to  be  a  proceeding  in  rem,  the  property  is  restored, 
the  garnishee  discharged,  and  the  suit  proceeds  in  the  same  manner  as  if 
originally  commenced  by  summons.  The  giving  of  the  bond  is  regarded  as 
an  appearance.     Ibid.  468. 

7.  The  fourteenth  and  twenty-second  sections  of  the  attachment  act  do  not 
contemplate  a  release  of  the  estate  of  the  debtor  attached,  by  his  merely  giving 
a  bond  for  the  surrender  of  his  person.     Ibid.  468. 

8.  The  provisions  of  the  fourteenth  chapter  of  the  Revised  Statutes  are  not 
applicable  to  proceedings  by  attachment,  but  only  to  those  cases  in  which  a 
capias  ad  respondendum  issues  in  the  first  instance.     Ibid.  468. 

ATTORNEY. 

1.  Where  a  judgment  was  obtained  against  a  party  represented  by  one  not 
authorized  to  appear,  it  was  held  that  the  court  had  the  power  to  vacate  the 
judgment  on  motion,  without  compelling  the  party  to  resort  to  chancery  for 
relief,  or  to  a  suit  against  the  attorney;  that  the  judgment  could  be  wholly,  or 
in  part  set  aside,  and  upon  terms.     Lyon  v.  Boilrin,  629. 

2.  It  can  not  be  shown  by  the  Roll  of  Attorneys  that  a  person  is  not  an  at- 
torney at  law,  unless  the  Roll  is  incorporated  into  the  record  bv  a  bill  of  ex- 
ceptions.   Ibid.  639. 

AUDITOR.    See  Deed,  4,  6. 

AVERMENT.     See  Pleading,  5,  9,  11,  17,  28. 

BAIL,  AND  BAIL  BOND. 

1.  A  motion  to  discharge  bail,  and  let  the  capias  stand  as  a  summons,  is  ad- 
dressed to  the  discretion  of  the  court,  and  its  decision  cannot  be  assigned  for 
error.     Bancroft  v.  Eastman,  259. 

3.  The  penalty  in  a  bail  bond  is  not  the  cause  of  action,  nor  the  true  amount 
of  recovery.  The  breach  of  the  condition  is  the  gist  of  the  action  upon  the 
bond,  and  the  damages  occasioned  by  it  are  the  true  recovery.  Murphy  v. 
Summerville,  360. 

See  Damages,  1 ;  Pleading,  13. 

BANKRUPT.    See  Improvements,  2. 

BILL  OF  EXCHANGE.    See  Chancery,  4. 

BILL  OF  EXCEPTIONS. 

1.  By  the  act  of  July  21,  1837,  exceptions  maybe  taken  to  opinions  or  deci- 
sions of  the  circuit  court  overruling  motions  in  arrest  of  judgment,  motions 
for  new  trials  and  continuance  of  causes,  and  the  parly  excepting  may  assign 
for  error  any  opinion  so  excepted  to.    Hill  v.  Ward,  285. 

2.  A  party  cannot  except  to  the  opinion  of  the  court  in  giving  or  refusing 
instructions,  except  at  the  time  they  are  given  or  refused.     Ibid.  285. 

3.  Where  a  motion  for  a  new  trial  is  made  on  the  ground  that  the  finding 
of  the  court  is  against  the  evidence,  and  is  overruled,  it  should  appear  from  the 
bill  of  exceptions  that  it  contains  all  the  evidence;  if  it  does  not  so  appear, 
the  appellate  court  will  not  reverse  the  judgment.    Bates  v.  Bulkley,  389. 

4.  To  entitle  papers,  used  upon  a  trial  in  the  circuit  court,  to  notice  in  the 
Supreme  court,  they  must  be  either  copied  into,  or  so  specifically  referred  to  by 
the  bill  of  exceptions  as  to  leave  no  reasonable  doubt  of  their  identity,  and 
that  the  party  intends  to  rely  upon  them  in  support  of  his  case.  Hatch  v.  Pot- 
ter, 725. 

CASE.    See  Damages;  Mill  Dam;  Slander. 

CERTIFICATE.    See  Deed,  5. 

CESTUI  QUE  TRUST.    See  Trust  and  Trustee. 
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CERTIORARI. 

1.  A  petition  for  a  certiorari  set  forth,  that  the  petitioner  was  a  poor  man, 
and  that  it  took  him  several  days  after  the  rendition  of  judgment  to  procure 
security  on  the  appeal  bond ;  that  fourteen  or  fifteen  days  after  the  rendition 
of  Judgment,  he  called  at  the  justice's  otHce  for  the  purpose  of  procuring  the 
proper  papers,  and  perfecting  his  appeal,  but  the  justice  was  absent  from  his 
ofltice,  and  the  petitioner,  after  diligent  inquiry,  was  unable  to  learn  where  he 
was ;  that  on  the  last  day  when  he  could  have  taken  the  appeal,  he  again  called 
at  the  justice's  office,  and  again  failed  to  find  him,  making  the  same  inquiry 
as  at  the  first  time :  Held,  that  the  facts  stated  in  the  petition  did  not  warrant 
the  certiorari.    White  v.  Frye,  G5. 

2.  The  circuit  court  has  the  power  to  decide  on  the  sufficiency  of  a  peti- 
tion for  a  certiorari,  though  the  judge  ordered  the  writ  to  issue  on  such 
petition.     Ibid.  65. 

CHANCERY. 

1.  The  general  rule  is,  that  equity  will  not  interfere  where  the  party  has 
his  remedy  at  law;  but  one  particular  branch  of  the  jurisdiction  of  the  courts 
of  equity  is  the  enforcement  of  a  specific  execution  of  contracts.  The  rule, 
howevei',  though  general,  is  not  universal.     Andrews  v.  Sullivan,  337. 

2.  The  doctrine  iu  equity  is  not  forfeiture,  but  compensation,  and  courts 
frequently  relieve  men  who  have  acted  fairly,  though  negligently,  and  dispense 
with  that  which  would  make  compliance  with  what  the  law  requires  oppres- 
sive.    Ibid.  327. 

o.  Time  is  not  necessarily  deemed  of  the  essence  of  the  contract  in  equity, 
and  courts  of  equity  are  frequently  called  on  to  relieve,  where  the  terms  for 
the  performance  and  completion  of  the  contract  have  not,  in  point  of  time,  been 
strictly  complied  with.  But,  in  all  cases,  the  intention  of  the  parties  is  to 
govern,  and  that  is  to  be  gathered  from  the  contract  and  circumstances.  Ibid. 
327. 

4.  The  State  bank  recovered  a  judgment  against  S.  as  acceptor  of  a  bill  of 
exchange,  S.  having  made  no  defence  to  the  suit.  Subsequeutly  S.  filed  a  bill 
in  chancery  against  the  bank,  and  obtained  an  injunction  staying  iDroceedings 
on  the  judgment.  The  bill  alleged  iu  substance  that  S.  was  an  accommodation 
acceptor,  and  that  the  bill  was  fully  paid  and  discharged,  by  the  payment  of 
$850  to  the  bank  in  cash  and  the  giving  of  a  promissory  note  of  the  drawer  of 
the  same  bill  of  exchange,  and  indorsed  by  S.  and  others,  for  the  balance;  that 
S.,  until  a  few  days  before  the  term  at  which  the  judgment  was  recovered,  sup- 
posed that  he  was  sued  as  the  indorser  of  the  note,  and  having  no  interest  in 
the  bill  or  note,  was  unable  to  furnish  his  attorney  with  the  necessary  infor- 
mation to  make  his  defeuce,  and  those  interested  in  the  matter  were  absent 
from  the  county;  and  that  consequently,  he  was  taken  by  surprise,  and  could 
not  make  his  defence  at  that  time.  The  defendants  in  the  bill  appeared,  and 
moved  the  court  to  dismiss  the  bill  for  want  of  equity,  but  the  motion  was  de- 
nied. They  then  filed  a  plea,  setting  up  the  proceedings  and  judgments  in  the 
action  at  law,  in  bar  of  the  bill.  The  cause  was  then  heard  on  bill  and  plea, 
and  a  decree  entered,  perpetually  enjoining  the  collection  of  the  judgment: 
Held,  that  the  bill  showed  no  equity  on  its  face,  and  that  the  court  should  have 
dismissed  it  for  that  reason.     State  Bank  v.  Stanton,  352. 

5.  If  a  bill  in  chancery  contain  allegations  which  show  that  the  complain- 
ant had  a  perfect  remedy  at  law,  ami  the  bill  does  not  show  a  sufiicient  excuse 
for  not  pursuing  the  remedy,  the  bill  should  be  dismissed  for  want  of  equity. 
Ibid.  352. 

6.  A  party,  who  has  a  good  defence  at  law,  has  not  the  right,  as  a  matter 
of  course,  to  transfer  it  to  equity.     Ibid.  352. 

7.  If,  in  a  bill  in  chancery  for  a  specific  performance,  the  parties  do  not  fur- 
nish any  evidence,  except  such  as  would  have  the  strongest  tendency  to  involve 
the  whole  transaciion  in  doubt  and  inextricable  confusion,  courts  have  not  the 
power  to  afford  relief  to  the  complainant.  Especially  they  ought  not  to  be  in- 
clined to  favor  his  pretensions,  when,  from  his  own  showing  and  upon  the 
face  of  the  proceedings,  if  he  had  justice  on  his  side,  his  right  might  have  been 
substantiated  by  incoutrovei'tible  proof     Trailor  v.  Hill,  304. 

8.  When  a  judgment  is  obtained  by  fraud  or  accident,  without  any  fault  or 
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negligence  on  the  part  of  the  defendant,  a  court  of  equitj^  will  afford  relief, 
either  by  opening  the  case  and  allowing  the  party  an  opportunity  of  another 
trial,  or  by  a  perpetual  iujuaction.     Wierich  v.  De  Zoi/a,  885. 

9.  A.  gave  his  note  to  B.  and  B.  assigned  the  noie  to  C.  D.  and  E.  having 
a  demand  against  B.,sued  out  an  attachment  against  him  and  summoned  A.  as 
his  garnishee.  They  obtained  a  judgment  against  B.,  and  a  conditional  judg- 
ment was  rendered  against  A.,  upon  which  a  scire  facias  was  issued,  return- 
able to  the  next  term.  Before  the  return  of  this  writ,  C.  sued  A.  upon  the  note, 
and  obtained  a  judgment  against  him  before  a  justice  of  the  peace.  D.  and 
E.  being  satisfied  that  their  garnishee  process  would  not  avail  them,  directed 
A.  to  pay  the  amount  of  the  note  to  C,  and  agreed  to  dismiss  the  process  and 
pay  the  costs.  A.  paid  the  amount  to  C.,  and  in  consequence  of  the  agreement 
with  D.  and  E.  did  not  appear  to  answer  the  scire  facias.  They  took  advantage 
of  his  non-appearance,  and  obtained  a  final  judgment  against  A.  as  garnishee. 
Execution  being  issued,  and  its  collection  being  pressed,  A.  filed  a  bill  in  equity 
and  obtained  an  injunction.  There  was  a  demurrer  to  the  bill,  which  was 
sustained  by  the  court,  and  the  bill  was  dismissed  :  Held,  that  the  court  erred 
in  sustaining  the  demurrer  and  dismissing  the  bill.     Ibid.  885. 

10.  A.  filed  a  bill  in  chancery  against  B.,  and  at  the  final  hearing  of  the 
cause,  a  decree  was  rendered,  directing,  among  other  things,  the  payment  of  a 
specified  sum  of  money  to  B.,  who  afterwards  and  before  he  sued  out  a  writ 
of  error,  accepted  and  received  said  sum ;  a  plea  to  the  writ  of  error  embodying 
these  facts,  was  filed  by  A.,  and  a  replication  thereto  by  B.,  alleging  that  after 
the  receipt  of  said  sum,  he  tendered  back  the  same  to  the  clerk  of  the  court 
below,  who  refused  to  receive  it,  and  oftering  to  bring  the  money  into  the  Su- 
preme court  to  be  subject  to  its  order  and  direction.  Theie  was  a  demurrer 
to  this  replication,  which  was  sustained,  and  the  writ  of  error  dismissed  :  Held, 
that  the  plea  was  good,  as  the  acceptance  of  the  money  operated  as  a  release 
of  errors.     Morgan  v.  Ladd,  414. 

11.  A  decree  can  only  be  reversed  as  to  some  of  the  defendants  to  a  bill  in 
chancery,  and  affirmed  as  to  others,  where  there  are  several  matters  in  contro- 
versy and  difierent  adjudications  are  necessary.     Montgomery  v.  Brown,  581. 

12.  It  is  one  of  the  cherished  objects  of  a  court  of  equity,  to  avoid  a  multi- 
plicity of  actions  concerning  the  same  subject  matter,  by  bringing  all  parties 
interested  before  it,  and  making  a  full  and  complete  settlement  between  them 
of  their  rights.  Hence  the  general  rule,  that  all  persons  ought  to  be  made 
parties,  whose  rights  or  interests  may  be  affected  by  the  decree,  and  this  rule 
is  especially  applicable  to  the  case  of  a  foreclosure,  where  a  sale  of  the  mort- 
gaged premises  is  sought.  All  persons  interested  in  the  equity  of  redemption 
should  be  made  parties.     Ibid.  581. 

13.  A  bill  in  chancery  was  filed  to  set  aside  a  certificate  of  pre-emption 
granted  by  commissioners  appointed  under  the  act  of  congress  of  July  2,  1886, 
pursuant  to  the  provisions  of  the  act  of  February  5,  1829.  A  demurrer  was 
interposed  and  sustained :  Held,  that  the  demurrer  was  properly  sustained. 
Bennett  v.  Farrar,  598. 

14.  A  defendant  in  a  suit  in  chancery  can  not  make  his  answer  a  cross  bill, 
and  under  it  obtain  any  specific  decree  in  his  favor.  In  this  way  he  can  not 
obtain  attirmative  relief,  even  though  the  parties  may  elect  to  consider  the 
answer  a  cross  bill.    McConneU  v.  llodson,  640. 

15.  It  is  a  well  settled  rule  in  equity,  that  where  a  party  seeks  to  rescind  a 
contract  for  fraud,  he  must  ask  the  aid  of  the  court  in  a  reasonable  time,  and 
be  in  a  situation  to  restore  to  the  opposite  party  whatever  he  may  have  received 
from  him.  He  has  no  right  to  lie  by  for  a  longtime,  for  the  purpose  of  first  ascer- 
taining whether  he  may  not  be  able  to  realize  a  profit  out  of  the  contract,  nor 
till  the  property,  by  a  fall  in  prices,  has  greatly  depreciated  in  its  value,  nor 
until  the  title  to  the  property,  by  neglect,  has  become  either  doubtful  or  im.- 
paired.     Cunninghnm  v.  Fithinn,  650. 

16.  When  a  cause  stands  upon  bill  and  answer,  the  complainant  admits  that 
all  that  is  stated  in  the  answer  is  true,  whether  it  be  responsive  to  the  bill  or 
not.    JDe  Wolfv.  Long,  679. 

17.  "When  a  matter  is  neither  admitted  or  denied  by  an  answer,  it  must  be 
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substantiated  by  proof.  It  is  not  true,  in  proceedings  in  chancery,  that  that 
which  is  not  expressly  denied  is  to  be  taken  as  true.  By  virtue  of  the  statute, 
if  the  defendant  refuses  to  appear  and  answer,  or  refuses  to  answer  further 
when  his  first  answer  is  adjudged  insufficient,  the  bill  may  be  taken  pro  confesso. 
Ibid.  679. 
See  Judgment,  etc.,  7,  13,  17. 

CLERK.     See  County  Commissioners  ;  Venue,  5. 

COLLECTOR  OF  TAXES.    See  Principal  and  Surety,  8-10. 

COLLOQUIUM.    See  Slander,  4. 

COMMON  LAW.    See  Attachment,  2;  Contract,  11;  Evidence,  23;  Ille- 
gitimate Children,  2. 

CONDITION,  AND  CONDITION  PRECEDENT. 

1.  The  law  is  well  settled,  that  he  who  prevents,  or  dispenses  with  the 
performance  of  a  condition,  can  not  take  advantage  of  the  non-performance.  It 
is  equally  well  settled,  that  where  there  are  mutual  conditions  to  be  performed, 
and  one  of  the  parties  has  incapacitated  himself  from  a  performance  on  his 
part,  which  condition  was  the  consideration  of  the  promise  to  be  performed 
by  the  other,  that  such  incapacity  will  dispense  with  performance,  or  an  offer  to 
perform,  by  the  other  party  to  the  contract.    Risinger  v.  Cheney,  84. 

2.  The  rule  is  well  established,  that  where  one  has  the  precedent  condition 
in  his  favor,  that  he  is  not  liable  to  an  action  until  the  other  has  performed; 
and  when  an  action  is  brought  upon  the  contract,  the  defendant  has  a  right  to 
require  the  plaintiff  to  prove  the  precedent  performance  on  his  part,  according 
to  the  agreement,  before  he  will  be  entitled  to  recover.    Eldridge  v.  Eoice,  91. 

3.  If  a  contract  is  entii'e,  a  full  and  substantial  performance  of  a  condition 
precedent  by  the  plaintiff  must  be  shown,  before  he  can  recover  on  the  con- 
tract ;  such  a  contract  can  not  be  affirmed  in  part  and  rescinded  as  to  the  residue. 
Ibid.  92. 

CONSIDERATION.    See  Contract,  18, 14. 
CONSTITUTION  AND  CONSTITUTIONAL  LAW. 

1.  The  legislatures  of  the  several  states  possess  the  power,  within  their 
limits,  to  establish  and  regulate  ferries,  and  that  power  is  sutliciently  exten- 
sive to  authorize  a  grant  for  the  constructicm  of  a  ferry  from  the  Illinois  shore, 
OD  thewatersof  the  Mississippi,  in  the  manner  prescribed  by  the  act  of  March 
2,1819.  A  privilege  thus  conferred  in  no  way  conflicts  with  the  provisions 
of  any  treaties  made  by  the  United  States  with  foreign  poM^ers,  or  with  any 
act  or  acts  of  congress  relative  to  the  free  navigation  of  these  waters.  Mills 
V.  St.  Clair  Co.  197. 

2.  A  feri-y  franchise  is  neither  more  nor  less  than  a  right  conferred  to  land 
at  a  particular  point,  and  receive  toll  for  the  transportation  of  passengers  and 
property  from  that  point  across  a  stream.  The  exercise  of  such  a  franchise 
divests  no  right  or  privilege,  which  any  citizen  theretofore  enjoyed  freely  and 
uninterruptedly  to  navigate  the  river.  This  right  of  free  navigation  can,  by 
no  manner  of  means,  be  construed  as  conferring  upon  the  citizens  the  right 
to  appropriate  the  banks,  or  landings  of  this  river  to  themselves,  or  to  receive 
toll  for  transporting  passengers  and  property  from  point  to  point  across  the 
the  same.     Ibid.  197. 

3.  The  grant  of  a  ferry  franchise  by  the  legislature  of  a  State,  unless  lim- 
ited by  some  general  law,  or  some  restrictive  provision  in  the  grant  itself,  is 
necessarily  exclusive  to  the  extent  of  the  privilege  thus  conferred.  When  a 
grant  has  "once  been  made  by  legislative  authority,  to  tlie  extent  of  the  rights 
conferred,  the  power  which  made  it  is  expended,  and  it  cannot  be  taken  back 
or  transferred  to  another,  until  the  public  interest  and  welfare  shall  demand 
its  resumption,  and  provision  shall  have  been  made  for  just  compensation  to 
tile  owner  in  the  manner  required  by  law.     Ibid.  197. 

4.  The  act  of  the  general  assembly  of  Illinois,  passed  March  2,  1839,  enti- 
tled "  An  act  to  authorize  St.  Clair  County  to  establish  a  ferry  across  the 
Mississippi  river,"  does  not  violate  the  provisions  of  the  eleventh  section  of 
the  eighth  article  of  the  constitution.    Ibid.  198. 
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5.  The  act  of  the  ]e,2;islature  of  Illinois  of  1841,  in  relation  to  sales  of  prop- 
erty on  judgments  and  executions,  was  decided  b)'  the  Supreme  court  of  the 
United  States  to  be  in  express  violation  of  the  constitution  of  the  United 
States.  The  provisions  of  the  act  of  January  6,  1843,  are  substantially  the 
same  as  those  of  the  former  act,  and  it  is  therefore  unconstitutional.  As,  by 
the  constitution  of  the  United  States,  that  court  has  ultimate,  exclusive  juris- 
diction of  questions  of  this  kind,  this  court  is  bound  by  its  decision.  Smoot 
V.  Lafferty,  383. 

6.  The  revenue  laws  of  the  State  of  Illinois,  from  1823  to  1829  inclusive, 
are  not  unconstitutional.     RhineJiart,  v.  Schuyler,  473. 

7.  The  statute  requiring  a  plaintiff  to  give  security  for  costs  is  not  uncon- 
stitutional.    Oesford  v.  Critzer,  698. 

CONSTRUCTION. 

1.  Contemporaneous  construction  can  have  no  place  where  the  intention  is 
plain;  it  is  only  admissible  in  cases  of  doubtful  construction.  Jarrot  v.  Jar- 
rot.,  1. 

2.  The  rule  of  construction  of  private  grants,  if  the  meaning  of  the  words 
be  doubtful,  is,  that  they  shall  be  taken  most  strongly  against  the  grantor.  An 
opposite  rule  prevails  in  cases  of  grants  made  by  a  sovereign  power.  When 
there  is  doubt,  the  construction  is  made  most  favorably  for  the  sovereign,  and 
most  stronglj'  against  the  grantee.  But  this  rule  holds  good  only  in  cases  of 
real  doubt.     Mills  v.  St.  Glair  Go.  198. 

3.  If  a  grant  admit  of  two  interpretations,  one  of  which  is  more  extended, 
and  the  other  more  restricted,  so  that  a  choice  is  fairly  open,  and  either  may 
be  adopted  without  any  violation  of  the  apparent  objects  of  the  grant;  if,  in 
such  case,  one  interpretation  would  render  the  grant  entirely  inoperative  and 
worthless,  and  the  other  would  give  it  force  and  effect,  the  latter,  if  within 
the  reasonable  meaning  of  the  terms  employed,  should  be  adopted.  But  pub- 
lic grants  should  not  be  extended  by  implication  in  favor  of  the  grantee  be- 
yond the  natural  and  obvious  meaning  of  the  words  employed,  even  if  by 
such  construction  the  object  of  the  grant  be  utterly  defeated.     Ibid.  198. 

CONTINUANCE. 

In  an  action  of  n^'RVAvvRit  upon  a  bill  of  exchange,  the  general  issue  was 
pleaded,  with  a  notice  of  special  matter  of  defence,  to-wit:  that  the  bill  was 
an  accommodation  bill,  drawn  on  and  accepted  by  the  defendants  merely  for 
the  purpose  of  enabling  the  drawer  to  get  the  same  discounted  to  pay  the  de- 
fendants a  debt  he  owed  them;  that  the  drawer  w^as  to  meet  the  bill  at  ma- 
turity, but  that  he  perverted  it  to  a  different  use;  and  that  the  plaintiff  did 
not  receive  the  same  for  value  in  the  ordinary  course  of  business,  but  merely 
for  collection  on  the  drawer's  account.  At  the  November  term,  1844,  the  de- 
fendants made  affidavit  that  they  expected  to  prove  these  facts  by  Daniel  F. 
Webster,  the  drawee  of  the  bill,  who  resided  in  Washington  City,  but  who 
had  sailed  to  China,  as  secretary  of  legation  to  the  American  embassy.  Leave 
had  previously  been  given  to  the  defendants  to  plead  by  the  first  of  March. 
A  further  affidavit  was  made  by  their  attorney,  stating  that  a  dedimus  had 
been  sued  out  on  the  4th  day  of  March,  1844,  and  forwarded  to  the  American 
minister  to  take  said  Webster's  deposition;  but  that  it  had  not  been  returned 
for  want  of  time,  and  that  his  evidence  was  material;  and  moved  for  a  con- 
tinuance, but  the  motion  was  refused  by  the  court,  who  proceeded  with  the 
case  to  trial  and  judgment:  Held,  ih^i  the  evidence  was  material,  that  due 
diligence  had  been  used,  and  that  Webster  was  a  competent  witness  to  prove 
the  facts  stated  in  the  affidavit.     Lyon  v.  BoiUin,  629. 

CONTEMPT. 

1.  A  clei'k  of  the  county  commissioners' court,  who  had  been  ordered  to 
be  removed  from  office,  but  who  had  appealed  from  such  order,  was  directed 
to  deliver  the  books,  &c.,  of  his  office  to  a  person  whom  the  court  had  ap- 
pointed as  his  successor.  He  refused  to  comply,  and  the  court  ordered  the 
successor  to  enter  an  order  of  commitment  of  his  predecessor  to  jail  for  fif- 
teen days,  for  a  contempt  in  not  delivering  up  the  books,  &c.,  as  required, 
which  was  done,  and  an  attachment  issued  and  delivered  to  the  sheriff,  who 
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arrested  him:  Held,  that  the  appeal  operating  as  a  supersedeas,  there  was  do 
vacancy  in  the  office,  and  that  no  successor  could  be  appointed :  Held,  also, 
that  the  court  could  not  punish  for  a  contempt  in  such  case,  and,  therefore, 
that  the  order  of  commitment  and  the  imprisonment  under  it  were  both  ille- 
gal and  void.  Ex  parte  Thatcher,  167.  " 
2.  The  county  commissioners'  court,  under  the  statute,  has  the  power  of 
enforcing  its  orders,  decrees  and  judgments  by  attachment  or  other  process; 
and  to  punish  for  contempt,  as  other  courts  maj''  do,  and  all  the  power  neces- 
sary to  the  right  exercise  of  the  jurisdiction  with  which  it  is,  or  may  be 
vested  according  to  law.  But  his  power  has  it-;  limits,  and  that  court  may  not 
treat  any  and  every  act  as  a  contempt.     Ibid.  167. 

CONTRACT. 

1.  The  law  is  well  settled  that  he  who  prevents,  or  dispenses  with  the  per- 
formance of  a  condition,  can  not  take  advantage  of  the  non-performance.  It 
is  equally  well  settled,  that  where  there  are  mutual  conditions  to  be  per- 
formed,and  one  of  the  parties  has  incapacitated  himself  from  a  performance  on 
his  part,  which  condition  was  the  consideration  of  the  promise  to  be  performed 
by  tlie  other,  that  such  incapacity  will  dispense  with  performance,  or  an  offer 
to  perform,  by  the  other  party  to  the  contract.     Risinger^.  Cheney,  84. 

2.  If  work  be  performed,  or  materials  are  delivered,  thougli  not  according 
to  the  terms  of  the  agreement,  and  the  same  is  accepted  by  the  other  party;  or 
where,  without  any  new  agreement,  or  acceptance,  the  product  of  the  labor, 
or  the  materials  furnished  or  delivered,  are  appropriated  by  such  party  to  his 
own  use  and  benefit,  when  it  is  in  his  power  to  abandon  the  same,  and  rescind 
the  contract  in  toto,  without  an  abandonment  of  his  own  property,  the  plain- 
tiff will  be  entitled  to  recover  for  a  partial  performance  of  the  contract.  El- 
dridge  v.  Roice,  91. 

3.  Where  a  remedy  is  afforded  for  a  partial  performance  only,  the  party 
must  not  sue  upon  the  original  agreement,  but  must  resort  to  an  action  upon 
the  new  agreement,  which  the  law  implies,  and  recover  upon  a  quantum  iner- 
uit  or  quantum  valebant,  whatever  compensation  he  may  rea^onably  deserve 
to  have  for  his  labor,  or  materials,  accepted  or  appropriated  otherwise  than 
according  to  the  terms  of  the  original  agreement.    Ibid.  91. 

4.  The  doctrine,  as  laid  down  in  2  Starkie,  97,  recognized  by  this  court. 
Ibid.  91. 

5.  If  a  person  should  contrnct  to  build  a  house,  or  a  wall,  or  to  construct 
a  ditch  or  a  fence  upon  the  land  of  another,  and  shoulil  proceed  to  perform 
the  work  in  part,  and  afterwards  refuse  or  neglect  to  complete  the  residue  ac- 
cording to  the  terms  of  the  agreement,  it  would  be  im practicable  for  the  em- 
ployer to  abandon,  and  he  may  properly  appropriate  the  work,  so  far  as  it 
may  have  progressed,  without  being  subject  to  an  action  upon  a  quantum  mer- 
uit, unless  he  should  render  himself  liable  by  an  acceptance.    Ibid.  91. 

6.  So,  if  a  person  should  agree  to  work  upon  the  plantation  of  another,  in 
the  performance  of  such  services  generally  as  are  incident  to  the  art  of  hus- 
bandry, here  his  labor,  upon  a  failure  to  perform  his  agreement,  would  have 
become  so  incorporated  with  the  soil,  and  so  mixed  up  with  the  general  con- 
cerns of  the  farm,  as  not  to  be  susceptible  of  separation  and  abandonment,  and 
the  employer,  as  a  necessary  consequence,  may  avail  himself  of  its  benefits,  if 
any,  without  danger  of  being  subjected  to  an  action  for  the  work  thus  imper- 
fectly or  defectively  performed.  In  those  cases,  however,  of  part  performance 
only,  or  defective  performance,  where  the  employer  has  it  in  his  power  to  re- 
scind the  contract  in  toto,  and  abandon  the  portion  performed,  he  will  be 
required  to  do  so,  as  otherwise  he  will  be  considered  as  acquiescing,  by  re- 
ceiving the  work,  and  will  be  liable  upon  a  qiiantum  meruit  for  whatever  it 
may  be  worth.     Ibid.  91. 

7.  If  a  contract  be  entire,  a  full  and  substantial  performance  of  a  condition 
precedent  by  the  plaintiff  must  be  shown,  before  he  can  recover  on  the  con- 
tract; such  a  contract  can  not  be  affirmed  in  part  and  rescinded  as  to  the  resi- 
due.    Ibid. 91. 

8.  A.  agreed  to  work  for  B.,  for  a  term  of  eight  months  for  the  sum  of  ninety 
dollars,  but  at  the  end  of  four  months,  without  any  fault  of  B.,  he  left  his  em- 
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ployment:    Held  to  be  an  entire  contract,  and  that  A.  could  not  recover  lor 
the  work  done.     Ibid.  91. 

9.  A  contract  for  the  support  of  a  pauper,  or  for  medical  services,  will  not 
be  obligatory  upon  a  county,  unless  the  overseers  of  the  poor,  or  a  majority 
of  them,  shall,  in  the  first  instance,  make  such  a  contract,  and  report  the  same 
to  the  county  commissioners'  court  for  approval.  The  court  may  then  ap- 
prove, increase  or  diminish  the  sum  agreed  to  be  paid  by  the  overseers,  ac- 
cording to  circumstances,  and  make  an  appropriation  for  its  payment  out  of 
the  county  treasury.  If  the  overseers  or  the  court  should  refuse  or  neglect  to 
perform  their  respective  duties  in  the  piemises,  the  remedy,  in  the  first  in- 
stance, is  by  a  writ  of  mandamus,  and  not  by  suit  in  the  circuit  court  against 
the  county;  and  by  appeal,  if  necessary,  from  the  final  order  or  judgment  of 
the  county  commissioners'  court.     House  v.  Peoria  Co.  99. 

10.  The  familiar  doctrine  governing  actions  on  contracts,  that  the  plaintiff 
must  show  the  joint  liability  of  all  the  defendants  before  he  can  recover 
against  anj^,  is  not  changed  by  the  statute.     Kerr  v.  Boyer,  417. 

11.  It  is  a  familiar  doctrine  of  the  law,  that  the  title  to  real  estate  can  not 
be  transferred  by  parol,  it  being  equally  forbidden  by  the  principles  of  the 
common  law,  and  the  express  provisions  of  the  Statute  of  Frauds.  It  is  set- 
tled, however,  that  the  proprietors  of  adjoining  tracts  of  land  may,  by  a  parol 
agreement,  settle  a  disputed  boundary  line  between  t^em;  and  such  an  ad- 
justment of  the  boundary,  if  followed  by  corresponding  possession,  may  be 
binding  on  the  parties,  not  because  it  passes  title,  but  because  it  determines 
the  location  where  the  estate  of  each  is  supposed  to  exist.  Croicell  v.  Maughs, 
419. 

12.  It  is  a  well  established  principle  of  law%  that  the  contract  of  a  surety  is 
to  be  construed  strictly,  and  he  is  not  to  be  held  responsible  beyond  the  pre- 
cise terms  of  his  undertaking.  His  risk  is  not  to  be  increased,  or  his  respon- 
sibility extended  without  his  assent.      Waters  v.  Simpson,  570. 

18.  A  binding  agreement  between  the  creditor  and  the  principal  debtor, 
which  materially  changes  the  terms  of  the  original  contract,  and  to  which  the 
surety  has  not  expressly  or  tacitly  consented,  will  discharge  the  surety  both  at 
law  and  in  equity.  It  is  not  material  whether  the  surety,  has  been  damnified 
or  not;  a  new  contract  has  been  made,  and  he  is  absolved  from  all  liability. 
Ibid.  570. 

14.  In  order  to  discharge  a  surety,  by  reason  of  an  extension  having  been 
given  to  the  principal,  the  agreement  must  be  founded  on  a  good  considera- 
tion, and  binding  in  law  on  the  parties  to  it.  But  a  promise  to  give  a  further 
day  of  payinent,  which  is  not  based  upon  some  new  and  adequate  consider- 
ation, is  a  mere  nudum  pactum,  not  precluding  the  creditor  from  sueing  the 
principal.  The  right  of  the  creditor  to  prosecute  the  debtor  must  be  sus- 
pended by  the  new  contract.     Ibid.  570. 

CONVEYANCE.    See  Deed. 
COSTS. 

1.  The  statute  relative  to  costs  requires  the  court  to  dismiss  the  suit  when- 
ever a  non-resident  commences  an  action,  either  in  the  circuit  or  Supreme 
court,  without  filing  security  for  the  costs.    Ripley  v.  Morris,  381. 

2.  Whether  a  plaintiff  has  sufficient  ability  to  pay  the  costs  of  a  suit  com- 
menced by  him,  is  a  matter  whicli  must  necessarily  be  submitted  to  the  dis- 
cretion of  the  court  in  which  the  cause  is  pending,  and  its  decision  can  not  be 
assigned  for  error.     Oesford  v.  Critzer,  698. 

3.  The  statute  i-equiring  a  plaintiff  to  give  security  for  costs  is  not  uncon- 
stitutional.    Ibid.  698. 

COUNTY  COMMISSIONERS. 

1.  A  clerk  of  the  county  commissioners'  court  was  directed  to  enter  an  or- 
der of  allowance  of  a  claim  presented  against  the  county,  which  he  refused 
to  do.  After  a  second  order  and  a  refusal  to  comply,  he  was  directed  to  show 
cause  why  he  should  not  be  removed  from  office.  Not  showing  cause  to  the 
satisfaction  of  the  court,  an  order  of  removal  was  directed  lo  be  entered,  Irom 
which  he  appealed  to  the  circuit  court,  and  gave  bond,  as  directed  by  the  court : 
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Held,  that  taking  the  appeal  and  giving  bond,  operated  as  a  supersedeas.    Ex 
parte  Thatcher,  167. 

3.  A  clerk  of  the  county  commissioners'  court  who  had  been  ordered  to  be 
removed  from  office,  but  vv^ho  had  appealed  from  such  order,  was  directed  to 
deliver  the  books,  etc.,  of  his  office  to  a  person  whom  the  court  had  appointed 
as  his  successor.  He  refused  to  comply,  and  the  court  ordered  the  successor 
to  enter  an  order  of  commitment  of  his  predecessor  to  jail  for  fifteen  days,  for 
a  contempt  in  not  delivering  up  the  books,  etc.,  as  required,  which  was  done, 
and  an  attachment  issued  and  delivered  to  the  sheriff,  who  arrested  him: 
Held,  that  the  appeal  operating  as  a  supersedeas,  there  was  no  vacancy  in  the 
office,  and  that  no  successor  could  be  appointed :  Held,  also,  that  the  court 
could  not  pimish  for  a  contempt  in  such  case,  and,  therefore,  that  the  order 
of  commitment  and  the  imprisonment  under  it  were  both  illegal  and  void. 
Ibid. 167. 

3.  The  county  commissioners'  court,  under  the  statute,  has  the  power  of 
enforcing  its  orders,  decrees,  and  judgments  by  attachment  or  other  process; 
and  to  punish  for  contempt,  as  other  courts  may  do,  and  all  the  power  neces- 
sary to  the  right  exercise  of  the  jurisdiction  with  which  it  is,  or  may  be  vested, 
according  tolaw.  But  this  power  has  its  limits,  and  that  court  may  not  treat 
any  and  every  act  as  a  contempt.     Ibid.  167. 

COURT  OF  PROBATE.    See  Jurisdiction,  8.    Will,  1. 

CRIMINAL  LAW. 

1.  In  a  criminal  case,  after  the  caption  stating  the  time  and  place  of  hold- 
ing the  court,  the  record  should  consist  of  the  indictment,  properly  indorsed, 
astound  by  the  grand  jury;  the  arraignment  of  the  accused,  and  his  plea; 
the  impanueling  of  the  traverse  jury,  their  verdict,  and  the  judgment  of  the 
court.  This,  in  general,  is  all  that  the  record  need  state.  If,  during  the  pro- 
gress of  the  prosecution,  motions  are  made  and  overruled,  the  facts  can  be 
preserved  by  a  special  entry  on  the  record,  or  by  bills  of  exception.  In  one 
or  the  other  of  these  ways,  it  is  necessary  to  preseive  every  fact  that  the  pris- 
oner may  deem  essential  to  his  rights,  and  a  fair  and  regular  trial.  McKin- 
ney  v.  The  People,  540. 

2.  If  the  names  of  the  witnesses,  on  whose  evidence  an  indictment  is  found, 
are  not  indorsed  thereon,  it  is  an  irregularity  which  can  be  corrected  by  moving 
the  court  to  quash  the  indictment.  If  the  motion  be  refused,  the  fact  may  be 
preserved  by  a  bill  of  exceptions.  If  the  fact  do  not  appear  in  the  bill  of  ex- 
ceptions, the  court  will  presume  that  the  witnesses'  names  were  properly  in- 
dorsed.    Ibid.  540.  ^ 

3.  A  prisoner,  when  called  upon  to  plead  to  an  indictment,  may  demand  a 
copy  of  the  indictment,  etc.,  before  he  can  be  compelled  to  plead;  and  if  the 
court  should  refuse  the  request,  it  would  be  error,  and  the  fact  should  be  pre- 
served in  a  bill  of  exceptions.  But  if  the  prisoner  plead  and  go  to  trial  with- 
out objection,  he  waives  his  right.     Ibid.  540. 

4.  A  prisoner  may  demand  a  panel  of  the  jury,  and  if  he  object  to  being 
tried  until  the  panel  is  furnished  him,  and  the  court  refuses  it,  it  is  error,  and 
the  fact  should  be  preserved  in  a  bill  of  exceptions.     Ibid.  540. 

5.  A  prisoner  can  not  complain  of  the  appointment  of  a  special  term  of 
court,  and  of  a  continuance  of  his  case  from  that  term  over  a  regular  term, 
when  he  is  not  injured  thereby.     Ibid.  540. 

6.  The  law  presumes,  until  the  contrary  is  shown,  that  the  court  performs 
its  duty;  and  it  does  not  follow,  because  the  record  is  silent  upon  a  point,  not 
necessary  to  be  stated  therein,  that  the  court  neglected  its  duty.  Therefore, 
where  a  record  was  silent  as  to  the  disposition  of  the  jury  at  an  adjournment 
of  court,  and  when  they  retired  to  consider  of  their  verdict,  it  was  not  to  be 
presumed  that  the  court  neglected  so  important  a  duty  as  that  of  placing  the 
iury  in  charge  of  a  sworn  officer.     Ibid.  540. 

7.  The  law  in  capital  cases  undoubtedly  is,  that  from  the  commencement 
of  the  trial,  until  the  rendition  of  the  verdict,  the  .jury,  during  all  the  adjourn- 
ments of  the  court,  should  be  placed  in  charge  of  a  sworn  officer,  unless  it  is 
otherwise  ordered  by  the  court,  by  the  consent  of  the  accused  and  the  attor- 
ney for  the  people.     In  civil  cases,  and  in  case  of  misdemeanor,  the  rule  is 
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different,  and  the  court  may  exercise  a  discretion  as  to  the  proper  disposition 
of  the  jury  during  the  progress  of  the  trial.     Ibid.  541. 

8.  If  a  jury,  in  a  capital  case,  separate  without  the  consent  of  the  prisoner, 
the  court  should,  on  the  fact  being  established,  set  aside  the  verdict,  and  grant 
a  new  trial,  unless  such  separation  was  the  result  of  misapprehension,  acci- 
dent, or  mistake  on  the  part  of  the  jury,  and  under  circumstances  showing 
that  such  separation  could  by  no  possibility  have  resulted  to  the  prejudice  of 
the  prisoner.     Ibid.  541. 

9.  The  common  law  recognizes  any  mode  of  swearing  a  witness,  that  the 
witness  believes  to  be  binding  on  his  conscience.  An  oath  administered  by 
holding  up  the  hand,  although  the  Gospels  were  not  presented  to  the  witness, 
and  he  did  not  declare  that  he  had  conscientious  scruples  against  being  sworn 
on  the  Gospels,  no  objection  being  made  by  the  prisoner  at  the  time,  was  held 
legal  and  valid.     Ibid.  541. 

10.  By  the  common  law  rule,  it  is  competent  for  the  prosecution  to  estab- 
lish the  fact  of  a  conYiciion,  prima  facie,  of  other  persons  jointly  indicted  with 
the  accused,  by  the  production  of  the  record  of  their  conviction.  Baxter  v. 
The  People,  578. 

DAMAGES. 

1.  The  penalty  in  a  bail  bond  is  not  the  cause  of  action  nor  the  true  amount 
of  recovery.  The  breach  of  the  condition  is  the  gifit  of  the  action  upon  the 
bond,  and  the  damages  occasioned  by  it  are  the  true  recovery.  Murphy  v. 
Summercille,  360. 

2.  The  general  rule  is  well  settled,  that  the  plaintiff  can  recover  no  more 
damages  than  are  laid  in  his  declaration.     Stephens  v.  Sioeeney,  375. 

3.  It  is  also  a  well  settled  rule,  that  the  plaintiff  may  remit  the  excess,  and 
so  cure  the  verdict,  and  take  judgment  for  the  amount  laid  in  his  declaration. 
Ibid.  375. 

4.  In  an  action  of  debt,  the  ad  damnum  in  the  declaration  was  $50,  but  a 
judgment  was  rendered  for  .$116.03:  Held  to  be  erroneous, but  that  the  party 
might,  upon  leave  in  the  court  below,  amend  his  declaration,  and  then  take 
judgment  for  his  damages,  unless  a  new  trial  should  be  indispensable  to  do 
justice  to  the  defendants  by  reason  of  such  amendment.     Ibid.  375. 

5.  In  action  of  trespass  for  assault  and  battery,  the  condition  in  life  and 
circumstances  of  the  parties  are  peculiarly  the  proper  subjects  for  the  con- 
sideration of  the  jury  in  estimating  the  damages.  They  may  take  into  con- 
sideration the  pecuniary  resources  of  the  defendant,  and  may  give  exemplary 
damages,  not  only  to  compensate  the  plaintifi",  but  to  punish  the  defendant, 
according  to  the  circumstances  oi  the  case.     McNamara  v.  King,  432. 

6.  The  amount  of  damages  to  be  recovered  in  actions  for  personal  injuries, 
rests  so  much  in  the  discretion  of  juries,  that  courts  will  not  disturb  their  ver- 
dicts on  the  ground  that  the  damages  are  excessive,  unless  it  is  manifest  that 
they  have  been  governed  by  passion,  partiality  or  corruption.  To  draw  such 
a  conclusion,  it  is  not  enough  that  the  damages,  in  the  opinion  of  the  court, 
are  too  high,  or  that  a  less  amoimt  would  have  been  a  sufficient  satisfaction 
for  the  injury.  It  must  be  apparent,  at  first  blush,  that  the  damages  are  glar- 
ingly excessive.     Ibid.  432. 

7.  An  inquisition  of  damages,  taken  upon  a  default,  is  a  verdict  within  the 
meaning  of  the  statute.    Anderson  v.  Semple,  455. 

8.  The  basis  of  an  action  of  trespass  to  real  property,  is  an  injury  to  the 
possession.  No  person  is  entitled  to  recover  damages  for  the  injury,  but  the 
one  who  has  the  actual  or  constructive  possession  of  the  land.  The  real  owner, 
where  there  is  no  adverse  possession,  can  maintain  the  action,  on  the  princi- 
ple, that  the  possession  in  such  case  follows  the  ownership.  Where  there  is 
an  adverse  possession,  the  owner  is  not  entitled  to  bring  this  kind  of  action. 
Cook  V.  Foster,  652. 

9.  In  an  action  of  assumpsit  for  a  breach  of  marriage  promise,  the  defen- 
dant asked  the  following  instruction  to  be  given  to  the  jury :  "  That  the  jury, 
in  their  assessment  of  damages  in  this  case,  should  they  find  against  the  de- 
fendant, can  not  take  into  account  any  damages  sustained  by  the  plaintiff,  by 
reports  raised  since  the  commencement  of  this  suit."     The  court  refused  to 
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give  the  instruction :    Held,  that  it  ought  to  have  been  given.     Greenup  v. 
Stoker,  688. 

10.  In  an  action  of  slander,  the  plaintiff  may,  in  aggravation  of  damages, 
prove  that  the  slander  luid  been  repeated  at  any  time  within  the  statute  of 
limitations,  even  after  the  commencement  of  the  suit.    Hatch  v.  Potter,  725. 

DEBT. 

1.  A  devisee,  for  life  only,  with  a  naked  and  contingent  power  to  dispose 
of  a  portion  of  the  real  estate  of  the  testator,  if  necessary,  for  a  special  and 
limited  purpose,  and  with  remainder  over,  can  not  maintain  an  action  of  debt 
under  the  statute  to  recover  the  penalties  for  cutting  timber.  Jarrot  v. 
Vaughn,  102. 

2.  In  an  action  of  debt,  the  judgment  ought  not  to  be  general  for  the  ag- 
gregate of  the  principal  and  interest,  but  must  specify  what  portion  is  the 
debt,  and  what  is  given  as  damages.    Mager  v.  Hutchinson,  266. 

DECLARATION.     See  Pleading. 

DECREE.    See  Chancery.    Judgment,  etc. 

DEED. 

1.  A  deed  purporting  to  be  "  between  the  county  commissioners  of  the 
county  ot  Peoria,  and  State  of  Illinois,  of  the  first  part,  and  James  C.  Arm- 
strong, of  the  second  part,  etc.,  signed  and  sealed  by  three  individuals,  and  ac- 
knowledged before  the  county  commissioners'  clerk,  in  open  court,  wlio  cer- 
tified, under  seal  of  the  court,  that  they  are  the  "  legal  acting  commission- 
ers," was  lield  to  be  the  deed  of  the  individuals  in  their  official  capacity,  and  as 
such,  admissible  in  evidence.     Bestor  v.  Powell,  119. 

2.  A  deed  of  land  sold  for  taxes  under  the  revenue  law  of  1839.  made  either 
by  the  officer  making  the  sale,  or  his  successor  in  office,  is  good  and  valid  un- 
der the  statute.     Ibid.  119. 

3.  Bogardus  conveyed  to  Underbill  certain  premises  for  a  valuable  con- 
sideration. The  deed  contained  the  words  "grant,  sell  and  convey;"  and 
"all  my  right,  title  and  interest,  etc.;  and  concluded  thus:  "To  have  and  to 
hold  the  same  unto  the  said  Underbill,  his  heirs  and  assigns  forever,  with  all 
the  privileges  and  appurtenances  thereunto  belonging."  Subsequently,  Bo- 
gardus, who  previously  Iiad  not  the  fee  in  the  premises,  obtained  a  patent  there- 
for from  the  United  States:  Held,  th:it  the  fee  in  the  premises  enured  under 
the  statute  to  Underbill  and  his  assigns.     Frishy  v.  Ballance,  141. 

4.  An  auditor's  deed,  without  date  or  acknowledgment,  for  the  taxes  of 
the  year  lb31,on  a  sale  made  in  1832,  and  without  any  proof  that  the  pre-re- 
quisltes  of  the  law  had  been  complied  with,  was  offered  and  read  in  evidence: 
Held,  that  the  date  might  be  proved  by  parol,  and  that  the  presumption  was 
tliat  such  proof  was  made  to  the  court  elow,  nothing  appearing  to  the  con- 
trary in  the  bill  of  exceptions,  and  that  the  deed  was  executed  prior  to  Feb. 
27,  1833:  Held,  also,  as  heretofore,  that  an  auditor's  deed  need  not  be  ackowl- 
edged  or  recorded,  or  proof  produced  that  the  pre-requisites  of  the  law  had 
been  complied  with.     Thompson  v.  Schuyler,  271. 

5.  A  deed,  purporting  to  be  acknowledged  before  a  commissioner  of  deeds 
of  the  State  and  ci  y  of  New  York,  and  without  any  certificate  of  liis  official 
character,  was  oftered  and  read  in  evidence:  Held,  that  no  certificate  of  such 
official  character  need  be  produced.     Ibid.  271. 

6.  The  registry  laws  do  not  apply  to  patents  or  deeds  emanating  directly 
from  the  State,  or  the  United  States;  an  auditor's  deed,  therefore,  is  admissi- 
ble in  evidence,  without  proof  of  its  execution,  and  without  showing  that  it 
had  been  regularly  acknowledged  and  recorded,  as  is  required  in  cases  of 
conveyances  alone  affecting  the  interests  of  private  individuals.  Bhinehart 
V.  Schuyler,  473. 

7.  Under  the  revenue  act  of  1829,  the  deed  of  the  auditor  of  public  ac- 
counts is  evidence  of  the  legality  and  regularity  of  the  sale  until  the  contrary 
shall  be  proved.     Ibid.  473.  ^ 

8.  A  delivery  is  essential  to  the  validity  of  every  deed,  and  to  constitute  a 
complete  delivery,  it  is  necessary  that  there  should  be  an  acceptance  by,  or  on 
behalf  of  the  grantee.     It  may  be  made  by  the  grantor  himself,  or  by  any  one 
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authorized  to  make  it;  but  it  is  not  indispensable  that  the  delivery  be  made 
to  the  grantee  or  even  to  any  person  authorized  by  the  grantee,  to  accept  the 
deed.  A  delivery  may  be  made  to  a  stranger  for  and  in  behalf  of  the  grantee 
and  to  his  use,  although  he  may  be  entirely  ignorant  of  the  conveyance;  but 
the  delivery,  in  such  case,  must  be  unconditional  and  for  the  purpose  of  vest- 
ing the  title  in  the  grantee.     Bryan  v.  Wash,  557. 

9.  A  deed  takes  eftect  from  its  first  delivery,  without  regard  to  the  time 
when  it  actually  comes  to  the  hands  of  the  grantee,  or  even  if  it  never  does. 
Ibid.  557. 

10.  No  particular  form  is  necessary  to  constitute  a  delivery.  It  may  be  by 
acts  without  words,  or  by  words  without  acts,  or  by  both.  Any  thing  which 
clearly  manifests  the  intention  of  the  grantor,  and  the  person  to  whom  it  is  de- 
livered, that  the  deed  shall  presently  become  operative  and  effectual;  that  the 
grantor  loses  all  control  of  it,  and  that  by  it  the  grantee  is  to  become  possessed 
of  the  estate,  constitutes  a  sufficient  delivery.     Ibid.  557. 

11.  What  a  grantor  in  a  deed  said  about  the  time,  or  since  the  delivery  of 
the  deed,  can  not  affect  its  validity,  for  if  it  once  took  effect,  it  is  beyond  the 
power  of  the  grantor  to  destroy  its  validity.     Ibid.  557. 

13.  The  law  presumes  much  more  in  favor  of  the  delivery  of  deeds  in  cases 
of  voluntary  settlements,  especially  when  made  to  infants,  than  it  does  in  ordi- 
nary cases  of  bargain  and  sale.  The  same  degree  of  formality  is  never  re- 
quired on  account  of  the  great  degree  of  confidence,  which  the  parties  are 
presumed  to  have  in  each  other,  and  the  liability  of  the  grantee,  frequently, 
to  take  care  of  his  own  interests.  The  presumption  of  law  is  in  favor  of  the 
delivery,  and  the  burden  of  proof  is  on  the  grantor  to  show  clearly  that  there 
was  no  delivery.     Ibid.  557. 

13.  A.  made  and  executed  a  deed  of  certain  premises  to  bis  grand  daugh- 
ter, a  minor,  who  was  afterwards  married.  The  deed  was  placed  in  the  hands 
of  her  father,  to  be  retained  by  him  for  her  until  she  should  arrive  at  sufficient 
discretion  to  take  care  of  it:  Held,  that  the  deed  was  delivered  to  the  father 
for  the  use  and  benefit  of  his  daughter,  and  that  thereby  an  estate  was  created 
presently  in  her.     Ibid.  557. 

14.  On  the  sale  of  lands  by  the  United  States,  the  patent  transfers  to  the 
purchaser  the  entire  legal  estate  and  seizin  to  as  full  an  extent  as  the  govern- 
ment held  them.     Cook  v.  Foster,  652. 

DEMURRER.     See  Pleading. 

DEPOSITION. 

In  a  suit  against  two  joint  debtors,  a  notice  of  the  issuing  of  a  commission 
to  take  depositions  to  one  of  them  is  sufficient,  and  the  deposition  can  not  be 
used  against  him  who  is  not  served  with  notice.    McConnell  v.  Stettinius,  707. 

DISCRETION.    See  Amendment,  4. 

DISSEIZIN. 

1.  Disseizins  are  not  favored  in  law,  and  are  not  to  be  raised  by  construc- 
tion. The  legal  owner  may  sometimes  treat  the  entry  of  a  trespasser  as  a  dis- 
seizin, or  as  lawful,  according  to  his  election,  and  so  proceed  as  will  be  most 
advantageous  to  himself.  But  this  election  does  not  belong  to  the  trespasser. 
Bonham  v.  Badgley,  622. 

2.  The  English  doctrine  in  relation  to  real  estate  is,  that  there  can  be  no 
adverse  possession  against  the  crown,  nor  against  its  grantee,  until  there  be  a 
new  entry  after  the  grant.  An  entry  on  lands  belonging  to  the  crown,  is  held 
not  to  be  a  disseizin,  but  a  mere  intrusion  on  the  king's  possession.  His  posses- 
sion is  not  thereby  divested,  but  in  legal  contemplation  still  continues.  The 
king  not  being  disseized  by  the  entry,  his  conveyance  of  the  freehold  is  good 
and  his  grajatee  is  seized  by  virtue  of  it.  The  grantee  succeeds  to  the  right 
of  the  crown,  and  can  not  be  disseized  without  another  entry  after  the  con- 
veyance. The  individual  making  the  original  entry  acquires  no  new  right 
by  the  conveyance,  but  only  continues  his  old  interest,  and  remains  an  intru- 
der still,  liable  to  be  sued  in  trespass,     Cook  v.  Foster,  652. 

3.  The  English  doctrine  in  relation  to  real  estate  is  applicable  to  the  gov- 
ernment of  the  United  States.  It  possesses  the  same  rights  of  sovereignty  and 
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prerogative  in  respect  to  the  public  lands.  By  the  right  of  eminent  domain, 
it  is  the  absolute  and  exclusive  owner  of  all  the  public  lands,  which  it  has  not 
alienated  or  appropriated.  It  is  seized  of  them  to  as  full  an  extent  as  the  British 
government  can  be  of  its  domain.  It  can  not  be  disseized.  No  adverse 
possession  is  created  by  an  entry  upon  its  lands.  Possession,  thus  acquired, 
can  never  ripen  into  a  right,  nor  authorize  any  defence  against  the  govern- 
ment. The  government  may  treat  the  i5erson  thus  in  possession,  as  an  intru- 
der, and  sue  him  in  trespass.     Ibid.  653. 

EJECTMENT.     See  Evidence  ;  Sale  fob  Taxes. 

EQUITY.    See  Chancery. 

ERROR. 

1.  Where  all  the  parties  to  the  suit  are  not  before  the  court,  it  is  erroneous 
to  render  a  decree  against  them.     McCall  v.  Lesh£i\  47. 

2.  A.  recovered  a  judgment  against  B.,  on  which  an  execution  was  issued, 
levied  on  real  estate,  and  satisfied  by  the  sale  of  the  same.  Subsequently,  the 
plaintiff  in  the  execution  entered  a  motion  in  the  circuit  court  and  procured 
an  order  to  set  aside  the  execution,  levy  and  sale.  The  defendant  in  execu- 
tion had  no  notice  whatever,  of  the  intended  motion :  Held,  that  the  judgment 
setting  aside  the  executioD,  levy  and  sale,  was  erroneous,  no  notice  having 
been  given  to  the  opposite  party.    Sears  v.  Lotc,  281. 

3.  A  judgment  against  a  person  not  originally  a  party  to  the  suit,  and  who 
did  not  subsequently  become  a  party  to  it,  is  erroneous ;  and  where  it  is  ren- 
dered against  tv/o  persons,  over  one  of  whom  the  court  had  no  jurisdiction,  the 
judgment  being  a  unit,  must  be  reversed  as  to  both  of  the  defendants.  tSmith 
v.  Byrd,  412. 

See  Bill  of  Exceptions,  1. 

EVIDENCE. 

1.  On  an  action  of  slander,  the  same  rule  in  regard  to  evidence  of  general 
reputation  obtains,  as  where  the  character  of  a  witness  is  sought  to  be  im- 
peached. The  witness  must  be  able  to  state  what  is  generally  said  of  the  per- 
son by  those  among  whom  he  dwells,  or  with  whom  he  is  chiefly  conversant; 
it  is  not  sufficient  for  him  to  state  what  he  has  heard  others  say,  for  they  may 
be  fev/  in  number.    Regnier  v.  Cabot,  B4. 

2.  In  an  action  of  ejectment,  the  plaintifts  were  sworn  and  stated  that  a  cer- 
tain deed  from  the  county  commissioners  to  one  A.  was  not,  and  never  had 
been  in  their  possession,  and  that  they  did  not  know  where  it  was;  that  they 
were  unable  to  procure  it,  acd  that  they  had  sent  a  messenger  to  A.  for  the 
deed.  The  messenger  was  then  sworn,  and  stated  that  he  called  on  A.  for 
the  deed,  who  replied  that  the  deed  was  not  in  his  possession,  and  that  he  had 
not  seen  it  for  a  long  time.  The  plaintiffs  then  introduced  the  record  of  deeds 
of  the  county,  to  show  the  conveyance  from  the  county  to  A :  Held,  that  under 
the  circumstances,  the  secondary  evidence  was  properly  admissible,  both  at 
common  law  and  under  the  statute.    Bestor  v.  Powell,  119. 

3.  A  deed  purpoiting  to  be  "  between  the  county  commissioners  of  ^he 
county  of  Peoria,  and  State  of  Illinois,  of  the  first  part,  and  James  C.  Arm- 
strong, of  the  second  part,"  etc.,  signed  and  sealed  by  three  individuals,  and 
acknowledged  before  the  county  commissioners'  clerk  in  open  court,  who  cer- 
tified under  seal  of  the  court,  that  they  are  the  "  legal  acting  commissioueis," 
was  ?ield  to  be  the  deed  of  the  individuals  in  their  official  capacity,  and  as  such, 
admissible  in  evidence.    Ibid.  Hi). 

4.  Under  the  revenue  law  of  1839,  before  any  person  claiming  adversely  to 
a  tax  deed  can  be  admitted  to  defeat  it,  he  must  show  that  he,  or  the  person 
under  whom  he  claims,  had  title  to  the  land  at  the  time  of  the  sale  for  taxes. 
Ibid.  119. 

5.  The  general  doctrine  in  regard  to  the  sale  of  lands  by  a  sheriff  is,  that 
his  deed  is  inadmissible  in  evidence,  unless  the  judgment  and  execution  under 
which  sale  is  made,  be  produced  to  show  the  sheriS^'s  authority  to  sell.  The 
purchaser  is  bound  to  inquire  into  the  power,  and  the  means  by  which  the 
properly  is  subjected  to  the  sale,  and  will  acquire  no  rigl)t  to  the  laud,  where 
the  sheriff  sells  without  legal  authority.    Bybce  v.  Ashhy,  151. 
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6.  The  act  of  February  19,  1841,  amendatory  of  the  act  of  January  17,  1825, 
does  not  dispense  with  the  production  of  the  judgment  and  execution  prior  to 
the  introduction  of  the  sheriff's  deed  in  evidence.  The  seventh  section  merely 
relates  to  the  presumption  v/hich  is  created  by  the  acts  in  favor  of  the  regular- 
ity of  the  sale,  after  the  execution  shall  have  come  into  the  hands  of  the 
sheriff.     Ibid.  151. 

7.  A.  being  at  the  point  of  death,  made  his  will,  directing,  among  other 
things,  how  his  real  estate  should  be  disposed  of,  but  omitted  to  name  an  exe- 
cutor. B.  was  duly  appointed  administrator  with  the  will  annexed,  who,  sup- 
posing that  he  had  authority,  sold  the  land  and  executed  a  deed  with  intent  to 
convey  the  fee.  In  an  action  of  ejectment  against  the  grantee  brought  by  the 
heirs  of  the  testator,  this  deed  was  ofl'ered  in  evidence,  and  excluded  by  the 
court:  Held,  that  as  the  administrator  had  not  the  power  to  sell  and  convey 
by  virtue  of  the  will,  either  at  common  law  or  by  the  provision  of  our  statute 
of  wills,  the  deed  was  properly  excluded.    Hall  v.  Irwin,  176. 

8.  The  rule  of  law  is  well  settled,  that  where  a  contract  is  reduced  to  writ- 
ing, the  writing  affords  the  only  evidence  of  its  terms  and  conditions.  It  can 
not  be  contradicted,  or  varied,  by  the  previous  or  contemporaneous  verbal 
agreement  of  the  parties,  for  they  are  all  regarded  as  mei'ged  in  the  written 
contract.    Mager  v.  Hutchinson,  266. 

9.  An  auditor's  deed,  without  date  or  acknowledgment,  for  the  taxes  of  the 
year  18ol,  on  a  sale  made  in  1832,  and  without  any  proof  that  the  pre-requi- 
sites  of  the  law  had  been  complied  with,  was  offered  and  read  in  evidence: 
Held,  that  the  date  might  be  proved  by  parol,  and  that  the  presumption  was 
that  such  proof  was  made  to  the  court  below,  nothing  appearing  to  the  con- 
trary in  the  bill  of  exceptions,  and  thai  the  deed  was  executed  prior  to  Feb.  27, 
1833:  Held,  also,  as  heretofore,  that  an  auditor's  deed  need  not  be  acknowl- 
edged or  recorded,  or  proof  produced  that  the  pre-requisites  of  the  lav/  had 
been  complied  with.     Thompson  v.  Schuyler,  271. 

10.  A  deed  purporting  to  be  acknowledged  before  a  commissioner  of  deeds 
of  the  State  and  city  of  New  York,  and  without  any  certificate  of  his  official 
character,  was  offered  and  read  in  evidence:  Held,  that  no  certificate  of  such 
oflicial  character  need  be  produced.     Ibid.  271. 

11.  In  an  action  of  replevin  for  a  horse,  the  plaintiff,  after  having  given 
evidence  tending  to  prove  property  in  himself,  offered  to  prove,  for  the  pur- 
pose of  showing  an  unlawful  detention  of  the  property,  by  a  person  in  the  em- 
ployment of  the  defendants,  who  were  the  keepers  of  a  livery  stable,  and  who 
had  been  keeping  the  horse,  that  they  gave  a  general  order  to  their  hands,  be- 
fore the  commencement  of  the  suit,  not  to  deliver  the  horse  to  the  plaintiff,  or 
to  any  one  for  him.  The  testimony  was  objected  to,  and  rejected  by  the  court : 
Held,  that  the  evidence  offered,  tended  to  prove  an  unlawful  detention,  and 
ought  not  to  have  been  rejected.    Johnson  v.  Howe,  342. 

12.  Most  circumstances  which,  in  the  action  of  trover,  would  tend  to  prove 
a  conversion,  would,  in  an  action  of  replevin,  have  the  same  tendency  to  prove 
an  unlawful  detention.     Ibid.  342. 

13.  A.  and  three  other  individuals  were  sued  as  members  of  a  firm  smelt- 
ing lead  ore,  known  as  the  "  East  Fork  Furnace  Company."  At  the  first  term, 
two  of  them  appeared  and  pleaded  non  assumpsit;  the  remaining  two  were 
defaulted.  At  a  subsequent  term,  those  who  had  appeared. and  pleaded  made 
a  motion  to  file  an  additional  plea  of  a  former  recovery  against  one  of  the  firm 
upon  the  same  cause  of  action,  but  the  motion  was  denied.  At  the  trial,  the 
defendants  offered  in  evidence,  under  the  general  issue,  the  record  of  such 
former  recovery,  but  the  court  would  not  permit  it  to  be  read  to  the  jury :  Held,, 
that  in  this  action,  the  record  should  have  been  admitted  in  evidence  under 
the  general  issue.     Wan?i  v.  McNulty,  355. 

14.  The  record  of  a  former  verdict  and  judgment  has  not  the  same  control- 
ling influence,  when  given  in  evidence  under  the  general  issue,  as  when  speci- 
ally pleaded.  In  the  former  case,  it  is  but  prma/ac«e  evidence;  in  the  latter, 
it  is  conclusive,  and  a  complete  bar.     Ibid.  355. 

15.  If,  in  a  bill  in  chancery  for  a  specific  performance,  the  parties  do  not 
furnish  any  evidence,  except  such  as  would  have  the  strongest  tendency  to  in- 
volve the  whole  transaction  in  doubt  and  inextricable  confusion,  courts  have 
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not  the  power  to  afiord  relief  to  the  complainant.    Especially  they  ought  not 
to  be  inclined  to  favoi-  his  pretensions,  when,  from  his  own  showing  and  upon 
the  face  ot  the  proceedings,  if  he  had  justice  on  his  side,  his  right  might  have 
been  substantiated  by  incontrovertible  proof.     Trailor  v.  Hill,  364. 

16.  In  an  action  of  ejectment,  after  the  plaintiff  had  shown  title  to  the  lo- 
cus in  quo  by  virtue  of  a  purchase  from  the  United  States  in  1838,  the  defend- 
ant offered  to  prove  that  in  1885,  the  plaintiff  and  a  third  person  being  the 
occupants  and  claimants  of  adjoining  lots,  by  a  parol  agreement,  established 
a  line  between  them,  which  was  thereafter  to  be  the  boundary;  that  subse- 
quently this  third  person  built  a  house  on  his  lot  directly  up  to  the  line,  which 
house  was  on  the  premises  in  dispute,  and  that  the  plaintiff,  from  the  time 
the  line  was  agreed  on,  had  acquiesced  in  the  same.  This  evidence  was  ob- 
jected to  by  1  he  plaintiff,  and  the  objections  sustained  by  the  court:  Held, 
that  it  was  properly  rejected,  the  plaintiff',  on  the  purchase  of  the  premises, 
having  succeeded  to  the  whole  legal  estate  unaffected  by  any  previous  parol 
agreement  respecting  the  possession.     Groioell  v.  Mnughs,  419. 

17.  According  to  the  principles  of  common  law,  a  party  who  claims  title  to 
real  estate  by  virtue  of  a  sheriffs  sale,  must  produce  a  judgment  and  execu- 
tion, which  authorized  the  sale,  before  he  can  read  the  sherift^'s  deed  as  evi- 
dence of  title.  The  judgment  is  the  foundation  ot  title,  and  if  void,  the  pro- 
ceedings under  it  are  mere  nullities.  The  execution  is  the  particular  author- 
ity to  the  sheriff  to  make  the  sale,  and  if  not  in  pursuance  of  the  judgment, 
the  acts  of  the  sheriff"  are  unwarranted,  and  his  deed  vests  no  title  in  the  pur- 
chaser. These  principles  are  strictly  applicable  to  sales  of  land  under  the 
provisions  of  the  "Act  concerning  the  public  revenue,"  approved  February  26, 
1839.    Atkins  v.  Hinman,  437. 

18.  In  an  action  of  ejectment  to  recover  the  possession  of  land,  purchased 
at  a  sheriff's  sale  for  taxes,  the  plaintiff,  in  order  to  substantiate  his  allegation 
of  title,  must  exhibit,  first,  a  valid  judgment  against  the  land;  second,  a  valid 
precept  authorizing  the  sheriff  to  make  the  sale;  and  third,  a  proper  convey- 
ance of  the  land  from  the  sheriff.  These  are  essential  to  the  validity  of  the 
title,  and  none  of  them  can  be  dispensed  with.     Ibid.  437. 

19.  By  the  forty-third  section  of  the  Revenue  Act  of  1839,  after  the  plaintiff 
has  produced  a  sherifl''s  deed  founded  on  a  valid  judgment  and  precept,  the 
defendant  is  precluded  from  questioning  the  validity  of  the  title  acquired  by 
such  deed,  unless  he  first  show  that  he,  or  the  person  under  whom  he  claims, 
had  title  to  the  land  at  the  time  of  the  sale  for  taxes,  or  that  the  title  was  ob- 
tained from  the  United  States  or  this  State,  subsequent  to  such  sale.  Ibid.  438. 

20.  A  precept  for  the  sale  of  lands  for  taxes  showed  when  the  judgment 
against  them  was  rendered,  the  description  of  the  land,  the  amount  of  taxes 
and  costs  on  each  tract,  and  for  what  year  due  and  unpaid,  and  the  order  of 
the  court  directing  the  sale :  Held,  that  it  was  a  substantial  compliance  with 
the  statute  requirements.     Ibid.  437. 

21.  The  registry  laws  do  not  apply  to  patents  or  deeds  emanating  directly 
from  the  State,  or  the  United  States;  an  auditor's  deed,  therefore,  is  admissible 
in  evidence,  without  proof  of  its  execution,  and  without  showing  that  it  had 
been  reguiarly  acknowledged  and  recorded,  as  is  required  in  cases  of  convey- 
ances alone  affecting  the  interests  of  private  individuals.  Rhinehart  v.  Schuy- 
ler, 473. 

22.  Under  the  revenue  act  of  1829,  the  deed  of  the  auditor  of  public  ac- 
counts is  evidence  of  the  legality  and  regularity  of  the  sale  until  the  contrary 
shall  be  proved.     Ibid.  473. 

23.  By  the  common  law  rule,  it  is  competent  for  the  prosecution  to  estab- 
lish the  fact  of  a  conviction,  prima  facie,  of  other  persons  jointly  indicted  with 
the  accused,  by  the  production  of  the  record  of  their  conviction.  Baxter  v. 
The  People,  578. 

24.  In  an  action  of  assumpsit  upon  a  bill  of  exchange,  the  general  issue 
was  pleaded,  with  a  notice  of  special  matter  of  defence,  to  wit:  that  the  bill 
was  an  accommodation  bill,  drawn  on  an  accepted  by  the  defendants  merely 
for  the  purpo-e  of  enabling  the  drawer  to  get  the  same  discounted  to  pay  the 
defendants  a  debt  he  owedthem ;  that  the  drawer  was  to  meet  the  bill  at  ma- 
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turity,  but  that  lie  perverted  it  to  a  different  use;  and  that  t lie  plaintiff  did 
not  receive  the  same  for  value  in  the  ordinary  course  of  business,  but  merely 
for  collection  on  the  drawer's  account.  At  the  November  term,  1844,  the  de- 
fendants made  attidavit  that  they  expected  to  prove  these  facts  by  Daniel  F. 
Webster,  the  drawee  of  the  bill,  who  resided  in  Washington  City,  but  who  had 
sailed  to  China,  as  secretary  of  legation  to  the  American  embassy.  Leave  had 
previously  been  given  to  the  defendants  to  plead  by  the  lirst  of  March.  A 
further  affidavit  was  made  by  their  attorney,  statingthat  a  (ledimus  had  been 
sued  out  on  the  4th  day  of  March,  1844,  and  forwarded  to  tiie  American  min- 
ister to  take  said  Webster's  deposition;  but  that  it  had  not  been  returned  for 
want  of  time,  and  that  his  evidence  was  material;  and  moved  for  a  continu- 
ance, but  the  motion  was  refused  b}'  the  court,  who  proceeded  with  the  case 
to  trial  and  judgment:  iJe^rf,  that  the  evidence  was  material,  that  due  dili- 
gence had  been  used,  and  that  Webster  was  a  competent  witness  to  prove  the 
tacts  stated  in  the  affidavit.     Lyon  v.  Bo/lvin,  029. 

•25.  It  can  not  be  shown  by  the  roll  of  attorneys  that  a  person  is  not  an  at- 
torney at  law,  unless  the  roll  is  incorporated  into'  the  record  by  a  bill  of  ex- 
ceptions.    Ibid.  629. 

26.  A  party  who  considers  himself  aggrieved  by  the  admission  of  improper 
testimonj',  the  tendency  of  which  is  not  always  perceived  at  the  moment,  and 
while  the  trial  is  in  progress,  or  the  giving  of  which  many  times  can  not  be 
prevented  as  it  comes  out  spontaneously  from  the  witness,  and  not  in  reply  to 
a  particular  question,  may  relieve  himself  from  the  effects  of  such  improper 
evidence,  either  by  making  a  formal  motion  to  exclude  it  from  the  consider- 
ation of  the  jury,  or  by  asking  instructions  calculated  to  counteract  its  force. 
Greenup  v.  Stoker,  6b8. 

27.  If  one  of  two  defendants  verify  his  plea  by  oath,  the  plaintiff  is  re- 
quired to  prove  his  case  as  to  him  only.  By  the  "Act  regarding  evidence  in 
certain  cases,"  approved  Feb.  17,  1841,  the  rule  of  evidence  respecting  the 
proof  of  partuersliip  is  changed,  and  it  is  placed  upon  the  same  footing  with 
the  proof  of  the  execution  of  written  instruments.  This  statute  is  to  receive 
the  same  construction.     Sterenson  v.  Farnsworth,  715. 

28.  Where  one  of  two  defendants,  charged  as  partners,  had  verified  his 
pleas  by  affidavit,  it  was  held  that  it  was  only  incumbent  on  the  plaintiffs  to 
sustain  their  action  against  both,  to  show  that  he  was  a  member  of  the  firm 
cliarged,  and  that  the  note  sued  on  was  executed  on  behalf  of  the  firm.  Ibid. 
715. 

29.  In  an  action  against  a  firm  upon  a  note,  if  one  verify  his  plea  under 
oath,  and  the  other  omit  to  do  so,  the  latter  thereby  admits  that  he  was  a  mem- 
ber of  the  firm  composed  of  himself  and  his  co-defendant,  and  that  the  note 
was  genuine,  and  the  plaintiff  is  not  bond  to  prove  these  facts  as  to  him. 
Ibid.  715. 

30.  In  an  action  on  the  case  for  slander,  though  all  the  words  need  not  be 
proved  as  laid  in  the  declaration,  yet  so  much  thereof  as  is  sufficient  to  sus- 
tain the  cause  of  action  must  be  proved.  Proof  of  equivalent  words  of  slan- 
der will  not  suffice.     Patterson  v.  Edwards,  720. 

31.  It  is  a  well  settled  rule,  that  when  a  conversation  is  detailed  by  a  wit- 
ness, the  party  against  whom  the  evidence  is  offered,  is  entitled  to  the  whole 
conversation  which  occurred  at  the  time.    Hatch  v.  Potter,  725. 

EXECUTION.    See  Judgment,  etc. 

EXECUTOR.    See  Administrator  and  Executor., 

FEE  BILL. 

1.  The  officers  interested  in  a  fee  bill,  delivered  as  an  execution  against  the 
defendant,  have  a  right  to  control  it.  The  sherifl"  is  liable  to  their  orders,  ex- 
cept in  relation  to  his  own  fees,  as  much  as  he  is  to  the  orders  of  the  plaintiff' 
in  execution,  in  relation  to  it.  But  not  so  in  relation  to  the  execution;  that 
is  the  plaintift''s  process,  and  he  has  the  exclusive  control  of  it.  He  is  liable, 
in  the  first  instance,  to  the  officers  for  their  own  costs,  and  is  entitled  to  recover 
them  of  the  defendant  to  reimburse  himself  But  if  the  costs  are  collected, 
and  the  plaintiff  has  not  already  paid  the  officers  their  respective  fees,  they 
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may  compel  the  sheriff  to  pay  over  to  them.    This  remedy  extends,  as  well  to 
the  cost  bill  of  the  plaintifl:^  as  to  the  fee  bill  against  the  defendant,  or  a  fee 
bill  against  the  plaintiff.     Reddick  v.  Cloud's  Adtn'r,  670. 

2.  If  a  plaintiff  has  not  paid  his  own  costs  to  the  ofiicers,  they  are  not  de- 
layed in  their  remedy  therefor,  nor  compelled  to  wait  until  he  is  able  or  pleases 
to  collect  them  of  the  defendant.  They  can  proceed  by  fee  bill  or  suit. 
Ibid.  670. 

3.  If  a  levy  be  made  in  the  life  of  the  execution  or  fee  bill,  the  officer  may 
sell  the  property  after  the  return  day.  No  new  writ  or  fee  bill  is  necessary 
for  that  purpose.  A  venditioni  exponas  is  not  intended  to  empower,  or  as  an 
authority  for  the  officer  to  sell,  but  rather  to  compel  him  to  do  his  duty  by 
selling.     Ibid.  670. 

4.  The  plaintiff  in  an  execution  has  no  right  of  control  over  the  fee  bill 
against  the  defendant ;  that  belongs  to  the  officers.     Ibid.  670. 

"5.  The  constitution  provides,  tbat  all  "process,  writs  and  other  proceed- 
ings" shall  run  in  tiie  name  of  "the  people  of  the  State  of  Illinois."  A  fee 
bill  to  be  delivered  as  an  execution  falls  under  the  terms,  "  process,"  "writ," 
and  should  run  in  the  name  of  "the  people  of  the  State  of  Illinois,"  just  as 
executions  do,  and  should  contain  a  mandate  to  the  sheriff  to  levy  the  amount 
of  the  costs  of  the  estate  of  the  person  against  whom  it  is  issued.    Ibid.  670. 

FERRY. 

1.  The  legislatures  of  the  several  States  possess  the  power,  within  their 
limits,  to  establish  and  regulate  ferries,  and  that  power  is  sufficiently  exten- 
sive to  authorize  a  grant  for  the  construction  of  a  ferry  from  the  Illinois  shore, 
on  the  waters  of  the  Mississippi,  in  the  manner  prescribed  by  the  act  of  March 
2,  1819.  A  privilege  thus  conferred,  in  no  way  conflicts  with  the  provisions 
of  any  treaties  made  by  the  United  States  with  foreign  powers,  or  with  any 
act  or  acts  of  congress  relative  to  the  free  navigation  of  these  waters.  3IiUs 
V.  St.  Clair  Co.,  197. 

2.  A  ferry  franchise  is  neither  more  nor  less  than  a  right  conferred  to  land 
at  a  particular  point,  and  receive  toll  for  the  transportation  of  passengers  and 
property  from  that  point  across  a  stream.  The  exercise  of  such  a  franchise 
divests  no  right  or  privilege,  which  any  citizen  theretofore  enjoyed  freely  and 
uninterruptedly  to  navigate  the  river.  This  right  of  free  navigation  can,  by 
no  manner  of  means,  be  construed  as  conferring  upon  the  citizens  the  right  to 
appropriate  the  banks,  or  landings  of  their  river  to  themselves,  or  to  receive 
toll  for  transporting  passengers  and  property  from  point  to  point  across  the 
same.    Ibid.  197. 

3.  The  grant  of  a  ferry  franchise  by  the  legislature  of  a  State,  unless  lim- 
ited by  some  general  law,  or  some  restrictive  provision  in  the  grant  itself,  is 
necessarily  exclu:^ive  to  the  extent  of  the  privilege  thus  conferred.  When  a 
grant  has  once  been  made  by  legislative  authority,  to  the  extent  of  the  rights 
conferred,  the  power  which  made  it  is  expended,  and  it  can  not  be  taken  back 
or  transferred  to  another,  until  the  public  interests  and  welfare  shall  demand 
its  resumption,  and  provision  shall  have  been  made  for  just  compensation  to 
the  owner  in  the  manner  required  by  ]iiT\\     Ibid.  197. 

4.  Under  the  acts  of  March  2,  1819,  and  February  6,  1821,  the  grant  to 
Samuel  Wiggins  was  essentially  a  contract  between  him  and  the  State.  By 
the  terms  of  it,  on  his  part,  he  is  bound  to  run  the  ferry  to  afford,  at  all  times, 
a  safe  and  speedy  passage  to  travellers  and  their  property  across  the  river ;  to 
keep  for  this  purpose,  a  supply  of  boats  and  hands,  and  to  propel  such  boats 
in  the  manner  directed  by  the  act;  and,  on  its  part,  the  State  contracts  that  he 
may  run  the  ferry  from  lands  which  may  belong  to  him  near  the  town  of  Illi- 
nois. The  obligations  imposed  by  the  act,  and  the  power  and  ability  to  per- 
form them,  must,  of  necessity,  be  mutual.     Ibid.  197. 

5.  The  grant  of  the  ferry  franchise  of  March  2,  1819,  was  to  Samuel  Wig- 
gins, his  heirs  and  assigns,  but  the  place  or  location  of  the  ferry  was  appointed 
upon  "lands  that  may  belong  to  him  "  at  the  time  of  the  passage  of  the  act, 
and  not  upon  such  hmds  as  his  heirs  and  assigns  might  then  be  possessed  of 
or  subsequently  acquire.     Ibid.  198. 

0.    When  a  party  has  his  option  to  set  up  a  franchise  at  one  place  or  another, 
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with  an  exclusive  ^igh^  within  a  given  distance  of  either,  and  he  elects  his 
situation,  he  can  not  afterwards  remove  the  same,  although  his  privilege  has 
been  destroyed  without  any  fault  or  negligence  on  his  part,  to  the  other  place 
W'here  he  might  have  chosen  his  location,  and  then  claim  the  exclusion  to 
which  he  might,  had  he  so  elected,  have  been  entitled  from  the  latter  place. 
Ibid.  198. 

7.  By  the  act  of  February  6,  1821,  Samuel  Wiggins  was  restricted  in  his 
franchise  to  the  land  which  he  then  owned,  called  the  Piggott  tract,  and  to 
which  he  was  permitted  to  i-emove  his  ferry;  and  from  this  tract  he  had  the 
exclusive  right  to  ferry,  and  until  the  repeal  of  the  second  section  of  the  act 
of  1819,  the  exclusive  right  to  one  mile  on  each  side  thereof     Ibid.  198. 

8.  The  act  of  the  general  assembly  of  Illinois,  passed  March  2,  1839,  enti- 
tled "An  act  to  authorize  St.  Clair  county  to  establish  a  ferry  across  the  Mis- 
sissippi river,"  does  not  violate  the  provisions  of  the  eleventh  section  of  the 
eighth  article  of  the  constitution.     Ibid.  198. 

FRAUD. 

It  is  a  well  settled  rule  in  equity,  that  where  a  party  seeks  to  rescind  a  con- 
tract for  fraud,  he  must  ask  the  aid  of  the  court  in  a  reasonable  time,  and  be 
in  a  situation  to  restore  to  the  opposite  party  whatever  he  may  have  received 
from  him.  He  has  no  right  to  lie  by  for  a  long  time,  for  the  purpose  of  lirst 
ascertaining  whether  he  may  not  be  able  to  realize  a  profit  out  of  the  contract, 
nor  till  the  property,  by  a  fall  in  prices,  has  greatly  depreciated  in  value,  nor 
until  the  title  to  the  property,  by  neglect,  has  become  either  doubtful  or  im- 
paired.    Cunningham  v.  Fithian,  650. 

GARNISHEE.    See  Service  of  Process,  1,  2. 

GUARDIAN  AND  WARD.    See  Administration,  etc. 

ILLEGITIMATE  CHILDREN. 

1.  Under  the  fifth  section  of  the  "Act  to  provide  for  the  maintenance  of 
illegitimate  children,"  approved  January  23d,  1827,  the  father,  after  entering 
tnto  the  bond  required  by  said  section,  may  demand,  and  is  entitled  to  the  pos- 
session, control  and  charge  of  the  child.  If  the  mother  refuse  to  surrender  it, 
he  is  discharged  from  his  liability  upon  the  bond,  so  long  as  she  continues  to 
refuse;  if  she  surrender  it,  the  father  is  not  required  to  give  a  further  bond; 
but  he  is  bound  for  its  maintenance,  support  and  education  thereafter,  during 
its  minority,  in  the  same  manner  as  though  it  had  been  born  in  lawful  wed- 
lock.    Wright  V.  Bennett.,  587. 

2.  By  the  common  law,  the  reputed  father  of  an  illegitimate  child  was  not 
entitled  to  its  custody;  but,  under  the  statute,  after  giving  the  requisite  bond 
he  is  entitled  to  such  custody.     Ibid.  587. 

IMPROVEMENTS. 

1.  Improvements  made  upon  lands  owned  by  tne  government  are,  by  the 
various  statutes  upon  the  subject,  regarded  as  property,  and  their  owner  has 
such  an  interest  in  them  as  would,  by  virtue  of  a  decree  under  the  bankrupt 
law  ot  the  United  States,  approved  Aug.  19,  1841,  pass  to  the  assignee.  French 
V.  Carr,  664. 

2.  A  bankrupt,  after  having  filed  his  petition,  sold  his  improvements  upon 
a  tract  of  government  land,  and  subsequently  brought  suit  to  recover  the 
amount  agreed  to  be  paid  therefor.  The  defendant  relied,  for  his  defence,  upon 
the  fact  of  the  bankruptcy  of  the  plaintiff,  and  that  the  property,  by  operation 
of  law,  had  been  thereliy  divested  out  of  him  prior  to  the  sale  :  Held,  that  the 
plaintiff,  when  he  applied  for  his  discharge  under  the  bankrupt  act,  had  an 
interest  of  a  substantial,  tangible  and  beneficial  character  in  the  improvements, 
which  necessarily  passed  to  his  assignee,  and  the  subsequent  sale  being  made 
when  his  title  was  gone,  the  promise  of  the  defendant  was  wholly  without  con- 
sideration, and  the  plaintiff  was  not  entitled  to  recover.     Ibid.  664. 

INDICTMENT.    See  Criminal  Law. 


INUENDO.    See  Slander,  4,  5. 
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INSTRUCTION. 

1.  In  giving  or  refusing  instructions  in  matters  of  law,  it  is  the  duty  of  a 
court  to  look  at  the  whole  record  and  evidence  in  the  cause,  and  if,  upon  such 
examination,  they  are  found  to  be  appropriate  and  pertinent,  they  should  be 
given.  In  short,  the  court  should  give  a  legal  instruction  when  asked,  if  ap- 
plicable to  the  case  under  consideration,  and  refuse  the  same,  though  it  may 
be  strictly  a  legal  proposition  and  founded  upon  the  hypothesis  that  the  jury 
believe  certain  facts  which  may  be  material  to  the  issue,  provided  no  evidence 
has  been  ottered  in  support  of  llie  supposed  state  of  facts.     Hill  v.  Ward.  2b5. 

3.  In  an  action  of  trespass  for  an  assault  and  battery,  the  court  permiiled 
the  plaintiff  to  prove  that  he  was  a  poor  man  with  a  large  family,  and  that  the 
defendant  was  a  wealthj'  man,  with  no  children,  and  but  a  small  family.  The 
court  also  instructed  the  jury,  "  that  if  they  found  the  defendant  guilty,  in  as- 
sessing the  plaintiff's  damages,  they  had  a  right  to  take  into  consideration  the 
circumstances  of  the  parties:"  Held,  that  the  circuit  court  decided  correctly 
in  admitting  the  evidence  and  in  giving  the  instruction.  McNamara  v.  King, 
433. 

3.  In  an  action  of  assumpsit  for  a  breach  of  marriage  promise,  the  defend- 
ant asked  the  following  instruction  to  be  given  to  the  jury:  "That  the  jury, 
in  their  assessment  of  damages  in  this  case,  should  they  find  against  the  de- 
fendant, can  not  take  into  the  account  any  damages  sustained  by  the  plaintiff, 
by  reports  raised  since  the  commencement  of  this  suit."  The  court  refused  to 
give  the  instruction:  Held,  that  it  ought  to  have  been  given.  Oreenup  v. 
Stoker,  G88. 

4.  A  party,  who  considers  himself  aggrieved  by  the  admission  of  improper 
testimony,  the  tendency  of  which  is  not  always  perceived  at  the  moment,  and 
while  the  trial  is  in  progress,  or  the  giving  of  which  many  times  can  not  be 
prevented  as  it  comes  out  spontaneously  from  the  witness,  and  not  in  reply  to 
a  particular  question,  may  relieve  himself  from  the  effects  of  such  improper 
evidence,  either  by  making  a  formal  motion  to  exclude  it  from  the  considera- 
tion of  a  jury,  or  by  asking  instructions  calculated  to  counteract  its  force.  Ibid. 

JUDGMENT,  DECREE,  AND  EXECUTION. 

1.  The  proper  judgment  on  overruling  a  demurrer  to  a  plea  in  abatement, 
is  that  the  writ  be  quashed.     Motherell  v.  Beaoer,  09. 

2.  A.  recovered  judgment  against  B.  which  was  enjoined,  and  pending  the 
injunction,  A.  died.  Several  executions  had  issued  before  the  injunction  was 
granted,  the  first  of  which  was  issued  within  a  year  after  the  rendition  of  judg- 
ment. B.  died,  and  the  administrator  of  A.  sued  out  a  writ  of  sci.fa.  to  revive 
the  judgment  against  the  admiuistrator  and  others,  heirs  at  law  and  terre  ten- 
ants of  B.  The'sci.fa.  was  demurred  to,  but  overruled,  and  judgment  rendered 
in  favor  of  the  plaintiff'  against  the  heirs  and  terre  tenants,  and  execution 
awarded  against  them  in  respect  to  the  lands  described  in  the  writ,  and  for 
costs  of  suit:  Held,  that  the  heirs  and  administrator  were  properly  joined  as 
defendants  in  the  writ:  Held,  also,  that  the  rendition  of  the  judgment  and 
issuing  of  execution  created  a  lien  upon  the  lands  of  the  defendant,  which  was 
not  affected  by  his  death,  and  that  the  administrator  of  the  plaintiff  was  en- 
titled to  an  execution  against  the  lands.     Reynolds  v.  Henderson,  110. 

3.  The  act  of  February  19,  1841,  amendatory  of  the  act  of  January  17,  1825, 
does  not  dispense  with  the  production  of  the  judgment  and  execution  prior 
to  the  introduction  of  the  sheriff"'s  deed  in  evidence.  The  seventh  section 
merely  relates  lo  the  presumption  which  is  created  by  the  act  in  favor  of  the 
regularity  of  the  sale,  after  the  execution  shall  have  come  into  the  hands  of 
the  sheriff.     Byhee  v.  Ashby,  151. 

4.  If  an  execution  be  not  regular  on  its  face,  as  for  instance,  where  it  is 
issued  without  the  proper  seal  of  court  attached,  or  where  it  is  directed  to  the 
sheriff  of  one  county  and  is  delivered  to  the  sheriff  of  another  county  to  be 
executed,  such  process  will  not  justify  the  ofiicer  in  executing  it;  all  his  acts 
under  it  will  be  absolutely  void,  and  he  a  trespasser;  and  the  purchaser  will 
acquire  no  right  to  the  property  purchased  at  the  sale.     Ibid.  151. 

5.  In  an  action  of  debt,  the  judgment  ought  not  to  be  general  for  the  ag- 
gregate of  the  principal  and  interest,  but  must  specify  what  portion  is  the 
debt,  and  what  is  given  as  damages.     Mager  v.  Hutchinson,  266. 
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6.  A.  recovered  a  judgment  against  B.  on  which  an  execution  was  issued, 
levied  on  real  estate,  and  satistied  by  tlie  sale  of  the  same.  Subsequently,  the 
plaintift'  in  the  execution  entered  a  motion  in  the  circuit  court  and  procured 
an  order  to  set  aside  the  execution,  levy  and  sale.  The  defendant  in  execu- 
tion had  no  notice  whatever  of  the  intended  motion :  Held,  that  the  judgment 
setting  aside  the  execution,  levy  and  sale  was  erroneous,  no  notice  having  been 
given  to  the  opposite  party.     Secu-s  v.  Low,  281. 

7.  A.  sold  to  B.  two  tracts  of  land,  receiving  part  of  the  purchase  money  in 
caSh  and  a  note  for  the  balance,  and  executed  an  agreement  lor  a  title  in  fee, 
clear  of  incumbrance,  on  or  before  the  eighth  day  of  June,  1842,  on  payment 
of  the  note,  which  was  described  in  the  agreement.  A.  resided  in  Iowa,  and 
B.  in  this  State,  a  few  miles  distant.  A.  was  called  to  New  Orleans  on  busi- 
ness, expecting  to  return  before  the  note  became  due,  but  was  unexpectedly 
called  to  Ohio,  where  he  was  detained  until  after  the  lime  had  elapsed.  B. 
had  the  money  ready  to  discharge  the  note,  but  neitlier  made  a  tender  nor  went 
to  A.'s  residence.  A.,  as  soon  as  he  returned,  made  the  deed,  went  to  B  's  resi- 
dence, informed  him  that  he  had  the  title,  and  asked  for  payment  of  the  note, 
which  was  refused  and  neglected  to  be  paid.  On  the  12th  day  of  July,  A. 
wrote  a  note  to  B.,  requesting  payment,  and,  during  the  same  month,  made 
a  formal  tender  of  the  deed,  wdiich  was  refused,  as  well  as  payment.  The  cir- 
cuit court,  on  the  hearing  of  a  bill  filed  by  A.  for  a  specific  performance  of  the 
contract,  overruled  a  demurrer  to  the  bill,  and  rendered  a  decree  that  the 
money  be  paid  on  a  particular  day,  and  default  of  payment  being  made,  a  final 
decree,  and  awarded  execution  for  the  debt  and  costs :  Held,  that  the  demurrer 
was  properly  overruled,  and  that  the  bill  for  a  specific  performance  would  lie: 
Held,  also,  that  the  final  decree,  with  the  award  of  execution,  was  wrong;  that 
the  proper  decree  would  have  been  to  have  directed  a  sale  of  the  premises, 
upon  the  default  being  made  in  payment,  and  that  the  complainant  should 
hcive  been  required  to  deposit  with  the  master,  a  proper  conveyance  to  be  de- 
livered upon  payment  of  the  money :  Held,  further,  that  A.  had  used  due  dili- 
gence in  trying  to  perform  his  contract.     Andreses  v.  Sullivan,  327. 

8.  A  judgment  against  one  member  of  a  firm,  for  a  debt  due  from  the  firm, 
constitutes  a  bar  to  a  recovery  against  other  members.     Wanji  v.  McNulty,  855. 

9.  When  a  judgment  is  oljtained  by  fraud  or  accident,  without  any  fault  or 
negligence  on  the  part  of  the  defendant,  a  court  of  equity  will  afford  relief, 
either  by  opening  the  cause  and  allowing  the  party  an  apportunity  of  another 
trial,  or  by  a  perpetual  injunction.     Weirich  v.  DeZoya,  o85. 

10.  A.  gave  his  note  to  B.,and  B.  assigned  the  note  to  O.  D.  and  E.  having 
a  demand  against  B.,  sued  out  an  attachment  against  him  and  summoned  A.  as 
his  garnishee.  They  obtained  a  judgment  against  B.,  and  a  conditional  judg- 
ment was  rendered  against  A.,  upon  which  a  scire  facias  was  issued,  returnable 
to  the  next  term.  Before  the  return  of  this  writ,  C.  sued  A.  upon  the  note,  and 
obtained  a  judgment  against  him  before  a  justice  of  the  peace.  D.  and  E.  be- 
ing satisfied  that  their  garnishee  process  would  not  avail  them,  directed  A.  to 
pay  the  amount  of  the  note  to  C,  and  agreed  to  dismiss  the  process  and  pay 
the  costs.  A.  paid  tlie  amount  to  C,  and  in  consequence  of  the  agreement 
with  D.  and  E.  did  not  appear  to  answer  the  sfire  facias.  They  took  advantage 
of  his  non-appearance,  and  obtained  a  final  judgment  against  A.  as  garnishee. 
Execution  being  issued,  and  its  collection  being  pressed,  A.  filed  a  bill  in 
equity  and  obtained  an  injunction.  There  was  a  demurrer  to  the  bill,  which 
was  sustained  by  the  court,  and  the  bill  dismissed:  Held,  that  the  court' 
erred  in  sustaining  the  demurrer  and  dismissing  the  bill.     Ibid.  385. 

11.  A  judgment  against  a  i)erson  not  originally  a  party  to  the  suit,  and  who 
did  not  subsequently  become  a  party  to  it,  is  erroneous.    Smith  v.  Byrd,  413. 

12.  Where  a  judgment  is  rendered  aqainst  two  persons,  over  one  of  whom 
the  court  liad  no  jurisdiction,  the  judgment,  being  a  unit,  must  be  reversed  as 
to  both  of  the  defendants.     Ibid.  4l3. 

13.'  A  party,  who  voluntarily  receives  the  benefit  of  a  decree,  will  not  be  al- 
lowed afterwards  to  allege  that  the  decree  was  erroneous.  Morgan  v.  Ladd, 
414. 

14.    A.  commenced  an  action  of  assumpsit  against  B.  by  summons,  which 
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was  not  served  on  B.  Subsequently  A.  sued  out  an  attachment  in  aid  of  this 
action,  wliich  was  levied  on  personal  and  real  estate  of  B.,  and  notice  of  its 
pendency  was  given  by  publication  onlj^  On  proof  of  publication,  B.  not  ap- 
pearintr,  his  default  was  entered,  and  the  plaintiif's  damages  were  assessed 
and  judgment  rendered  for  the  same.  The  action  of  assumpsit  did  not  appear 
to  have  been  disposed  of:  Held,  that  the  judgment  was  unwarranted  for  want 
of  personal  service  upon  the  defendant.     Moore  v.  Hamilton,  429. 

15.  A  decree  can  only  be  reversed  as  to  some  of  the  defendants  to  a  bill  in 
chancery,  and  afiirmed  as  to  others,  where  there  are  several  matters  in  contro- 
versy and  different  adjudications  are  necessary.     Montgomery  v.  Broivn,  581. 

16.  Where  a  judgment  was  obtained  against  a  party  represented  by  one  not 
authorized  to  appear,  it  was  held  thai  the  court  had  the  power  to  vacate  the 
judgment  on  motion,  without  compelling  the  party  to  resort  to  chancery  for 
relief,  or  to  a  suit  against  the  attorney;  that  the  judgment  could  be  wholly, 
or  in  part,  set  aside,  and  upon  terms.     Lyonv.  Boilvin,  629. 

17.  A  decree  that  money  should  be  paid  to  "the  owners  of  the  judgment," 
without  determining  who  those  owners  are,  is  objectionable.  DeWolf  v.  Long, 
679. 

JUDICIAL  ACT.    See  Will,  2. 

JURISDICTION. 

1.  An  action  of  trespass  was  instituted  before  a  justice  of  the  peace,  against 
a  constable,  to  recover  damages  for  "illegally  taking,  seizing,  and  detaining 
property,  to  wit:  one  yoke  of  oxen."  The  summons  concluded,  "to  his  dam- 
ages not  exceeding  one  hundred  dollars."  At  the  trial  before  the  justice,  a 
jury  rendered  a  verdict  for  the  plaintiff  for  |12.  On  an  appeal  to  the  circuit 
court,  a  jury  there  rendered  a  verdict  for  the  plaintiff  for  $2.50.  A  motion  in 
arrest  of  judgment  was  sustained,  and  the  suit  dismissed  for  want  of  jurisdic- 
tion in  the  justice.  Held,  that  the  question  of  jurisdiction,  under  the  act  of 
March  2,  1889,  was  to  be  determined  by  the  evidence,  and  two  juries,  on  the 
evidence,  having  fixed  the  amount  of  damages  at  much  less  than  the  maxi- 
mum of  justices'  jurisdiction  in  actions  of  trespass,  their  verdicts  were  con- 
clusive of  the  question,  and  the  court  erred  in  arresting  the  judgment.  Sogers 
V.  Blanchard,  335. 

2.  A  suit  was  commenced  before  a  justice  of  the  peace  upon  a  note  for  one 
hundred  dollars,  payable  in  twenty  days.  Judgment  was  rendered  for  the 
jjlaintilf  for  that  anfeunt,  and  the  defendant  appealed  to  the  circuit  court,  where 
they  moved  to  dismiss  the  cause  for  the  want  of  jurisdiction  in  the  justice: 
Held,  that  the  justice  had  jurisdiction,  as  the  face  of  the  note  did  not  exceed 
one  hundred  dollars,  and  the  plaintiff  did  not  claim  interest..  Bates  v.  Bulk- 
ley,  389. 

3.  Courts  of  probate  have  exclusive  jurisdiction  over  the  personalty,  but 
have  none  over  the  realty.     Ferguson  v.  Hunter,  657. 

JURORS  AND  JURY.     See  Verdict,  1,  8,  10,  11. 

JUSTICE  OF  THE  PEACE. 

1.  A  suit  before  a  person  assuming  to  act  as  a  justice  of  the  peace  will  not 
be  dismissed  on  motion,  for  the  reason  that  he  is  not  a  legal  justice  of  the 
peace.  It  is  sufficient  that  he  assumes  to  act  in  such  capacity;  his  right  to 
act  can  not  be  collaterally  examined.     Gulbertson  v.  Galena,  129. 

2.  An  action  of  trespass  was  instituted  before  a  justice  of  the  peace,  against 
a  constable,  to  recover  damages  for  "illegally  taking,  seizing,  and  detaining 
property,  to  wit:  one  yoke  of  oxen."  The  summons  concluded,  "  to  his  dam- 
ages not  exceeding  one  hundred  dollars."  At  the  trial  before  the  justice,  a 
jury  rendered  a  verdict  for  the  plaintiff  for  $12.  On  an  appeal  to  the  circuit 
court,  a  jury  there  rendered  a  verdict  for  the  plaintiff  for  |2.50.  A  motion  in 
arrest  of  judgment  was  sustained,  and  the  suit  dismissed  for  want  of  jurisdic- 
tion in  the  justice:  Held,  that  the  question  of  jurisdiction,  under  the  act  of 
March  2,  1889,  was  to  be  determined  by  the  evidence,  and  two  juries;  on  the 
evidence,  having  fixed  the  amount  of  damages  at  much  less  than  the  maxi- 
mum of  justices'  jurisdiction  in  actions  of  trespass,  their  verdicts  were  con- 
clusive of  the  question,  and  the  court  erred  in  arresting  the  judgment.  Rogers 
V.  Blancliard,  335. 
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3.  On  a  trial  before  a  justice  of  the  peace,  the  defendant  in  the  suit  was 
made  a  witness  by  the  plaintiff,  according  to  the  provisions  of  the  statute. 
On  appeal  to  the  circuit  court,  the  plaintiff,  to  prove  his  claim,  introduced  the 
justice  to  testify  in  relation  to  the  admissions  of  the  defendant,  made  under 
oath  at  the  trial  before  him.  Objection  was  made,  but  the  justice  was  per- 
mitted to  testify :  Held  correct,  as  it  did  not  contravene  the  general  rule  ex- 
cluding hearsay.     C'Jiase  v.  Deholt,  371. 

4.  A  suit  was  commenced  before  a  justice  of  the  peace  upon  a  note  for 
one  hundred  dollars,  payable  in  twenty  days.  Judgment  was  rendered  for  the 
plaintiff  for  that  amount,  and  the  defendant  appealed  to  the  circuit  court,  where 
they  moved  to  dismiss  the  cause  for  want  of  jurisdiction  in  the  justice:  Held, 
that  the  justice  had  jurisdiction,  as  the  face  of  the  note  did  not  exceed  one 
hundred  dollars,  and  the  plaintiff  did  not  claim  interest.   Bates  v.  Bulkley,  389. 

5.  In  suits  before  justices  of  the  peace,  it  is  incumbent  on  the  defendant 
to  state  his  defence  before  the  commencement  of  the  trial,  so  that  the  plsrintiff 
may  have  notice  of  it;  and  it  is  the  duty  of  the  justice  to  note  on  his  docket 
the  substance  of  the  defence  thus  stated,  that  it  may  be  known,  should  occa- 
sion subsequently  require,  what  were  the  questions  tried  before  the  ius- 
tice.     Ibid.  389. 

6.  A.  sued  B.  and  two  others  before  a  justice  of  the  peace.  Two  of  the  de- 
fendants only  were  served  with  process,  and  judgment  was  rendered  against 
them  An  appeal  was  taken,  and  the  circuit  court,  the  testimony  being  that 
they  alone  were  liable,  rendered  a  judgment  for  the  defendants:  Held,  that 
although  the  statute  authorizes  the  justice  to  render  a  judgment  against  such 
as  are  served  with  process,  it  does  not  authorize  him  to  do  so  unless  the  joint 
liability  of  all  the  defendants  is  established.    Kerr  v.  Boyer,  417. 

MEN. 

1.  A.  recovered  judgment  against  B.  which  was  enjoined,  and  pending  the 
injunction,  A.  died.  Several  executions  had  issued  before  the  injunction  was 
granted,  the  first  of  which  was  issued  within  a  year  after  the  rendition  of  the 
judgment.  B.  died,  and  the  administrator  of  A.  sued  out  a  writ  of  sci.  fa.  to 
revive  the  judgment  against  the  administrators  and  others,  heirs  at  law  and 
terre  tenants  of  B.  The  ari.fa.  was  demurred  to,  but  overruled,  and  judgment 
rendered  in  favor  of  the  plaintiff  against  the  heirs  and  terre  tenants,  and  ex- 
ecution awarded  against  them  in  respect  to  the  lands  described  in  the  writ, 
and  for  costs  of  suit:  Held,  that  the  heirs  and  administrator  were  properly 
joined  as  defendants  in  the  writ:  Held,  also,  that  the  rendition  of  the  judg- 
ment and  issuing  of  execution  created  a  lien  upon  the  lands  of  the  defend- 
ants, which  was  not  affected  by  his  death,  and  that  the  administrator  of  the 
plaintiff  was  entitled  to  an  execution  against  the  lands.  Reynolds  v.  Hender- 
son, 110. 

3.  By  the  service  of  the  writ  in  cases  of  attachment,  the  plaintiff  acquires 
a  qualified  lieu  on  the  estate  attached,  for  the  satisfaction  of  his  particular 
debt,  which  may  become  perfect  when  the  debt  is  merged  in  a  judgment;  and 
if  personal  property  is  attached,  the  possession  is  transferred  to  the  sheriff". 
The  People  v.  Cameron,  468. 

3.  The  ninth  section  of  the  attachment  act  allows  the  defendant  to  retain 
possession  of  the  property  attached  until  judgment,  on  his  giving  bond  that 
the  prof^erty  shall  be  forthcoming,  but  the  lien  of  the  attachment,  as  between 
the  parties,  still  subsists.  The  sheriif,  however,  may  retake  the  property  on 
a  breach  of  the  condition  of  the  bond.  The  suit  still  progresses  as  a  proceed- 
ing in  rem.     Ibid.  468. 

4.  An  attachment  lien  may  be  divested,  and  the  attachment  dissolved,  if 
the  defendant  will  give  bond  for  the  payment  of  whatever  judgment  may  be 
recovered  by  the  plaintiff',  within  ninety  days  after  its  rendition.  When  this 
is  given,  the  case  ceases  to  be  a  proceeding  in  rem,  the  property  is  restored, 
the  garnishee  discharged,  and  the  suit  proceeds  in  the  same  manner  as  if 
originally  commenced  by  summons.  The  giving  of  the  bond  is  regarded  as 
an  appearance.     Ibid.  468. 

LIMITATION.    See  Statute  of  Limitations. 


768  INDEX. 


MANDAMUS. 

A  contract  for  the  support  of  a  pauper,  or  for  medical  services,  will  not  be 
obligatory  upon  a  county,  unless  the  overseers  of  the  poor,  or  a  majority  of 
them,  shall,  in  the  first  instance,  make  such  a  contract,  and  report  the  same  to 
the  county  commissioners'  court  for  approval.  The  court  may  then  approve, 
increase,  or  diminish  the  sum  agreed  to  be  paid  by  the  overseers,  according 
to  circumstances,  and  make  an  appropriation  for  its  payment  out  of  the 
county  treasury.  If  the  overseers,  or  the  court  should  refuse  or  neglect  to 
perform  their  respective  duties  in  the  premises,  the  remedy,  in  the  first  in- 
stance, is  by  a  writ  of  mandamus,  and  not  by  suit  in  the  circuit  court  against 
the  county;  and  by  appeal,  if  necessary,  from  the  final  order  or  judgment  of 
the  county  commissioners'  court.    Rouse  v.  Peoria  Co.  99. 

MARRIAGE. 

Under  the  statute,  as  it  existed  in  1819,  males  of  the  age  of  seventeen,  and 
fem^es  of  the  age  of  fourteen  could  be  joined  in  marriage,  if  "not  prohibited 
by  the  laws  of  God."  A.  married  the  daughter  of  his  sister:  Held,  that  this 
marriage  was  within  the  Levitical  degrees,  though  not  on  that  account  abso- 
lutely void,  but  only  voidable.  As  to  all  civil  purposes,  until  sentence  of  sep- 
aration, which  must  be  made  in  the  lifetime  of  the  parties,  marriages  of  this 
kind  are  esteemed  valid.  Courts  will  not  annul  the  marriage  after  the  death 
of  either  party,  by  which  the  issue  would  be  rendered  illegitimate.  Bonhnm 
V.  Badgley,  623. 

MERGER. 

If  a  demand  of  an  inferior  degree  be  changed  into  one  of  a  higher  charac- 
ter, the  former  is  merged  in  the  latter,  upon  which  the  party  must  alone  rely. 
Thus  is  a  simple  contract  debt  merged  in  a  judgment  or  debt  of  record.  In 
that  case,  a  cause  of  action  no  longer  subsists  upon  the  original  demand.  So, 
if  a  bond  is  given  on  a  simple  contract  debt,  the  latter  is  lost  in  the  former,  the 
specialty  being  a  higher  security.     Wann  v.  McNulty,  355. 

MILL  DAM. 

Every  man  has  a  right  to  construct  a  mill  dam  upon  his  own  land,  but,  in  so 
doing,  he  jnust  be  cautious  that  he  does  no  injury  to  another.  He  can  not  in- 
terfere with  his  neighbor's  rights  and  privileges,  or  set  back  the  waters  of  a 
stream  one  foot  upon  his  land,  without  rendering  himself  liable  to  damages 
commensurate  with  the  injury  sustained,  unless  he  has  so  long  enjoyed  his 
privilege  as  to  confer  upon  him  a  prescriptive  right.    Hill  v.  Ward,  285. 

MINISTERIAL  ACT.    See  Wilt.,  2. 

NEW  TRIAL. 

1.  Where  a  motion  for  a  new  trial  is  made  on  the  ground  that  the  finding 
of  the  court  is  against  the  evidence,  and  is  overruled,  it  should  appear  from 
the  bill  of  exceptions  that  it  contains  all  the  evidence ;  if  it  does  not  so  appear, 
the  appellate  court  will  not  reverse  the  judgment.    Bates  v.  Biilkley,  389. 

2.  In  an  action  of  ejectment  brought  by  A.  against  B.  a  trial  was  had,  and 
verdict  and  judgment  rendered  in  favor  of  B.  At  the  next  term,  on  motion 
of  plaintiff,  the  following  order  was  entered,  to  wit:  "This  day  came  tiie 
plaintiti"  by  his  attorney,  and  on  his  motion  it  is  ordered,  that  this  cause  be 
reinstated  on  the  docket,  it  being  proven  to  the  satisfaction  of  the  court,  that 
the  costs  have  been  paid."  One  year  afterwards,  the  defendant  moved  the 
court  to  strike  the  cause  from  the  docket,  and  the  plaintiti'  entered,  at  the 
same  time,  a  cross  motion  for  leave  to  amend  the  record.  The  latter  was  over- 
ruled, and  the  former  sustained.  The  plaintiff  then  moved  to  try  the  cause, 
although  stricken  from  the  docket,  but  the  motion  was  overruled:  Held,  that 
the  application  to  amend  was  addressed  to  the  sound  discretion  of  the  court, 
and  that  a  refusal  to  grant  the  amendment  could  not  be  assigned  for  error: 
Held,  also,  that  if  the  proper  application  had  been  made  to  the  court  to  vacate 
the  judgment,  at  the  time  the  cause  was  reinstated  upon  the  docket,  a  new 
trial  would  have  been  granted  as  a  matter  of  course.    Biggs  v.  Savage,  400. 

3.  A  i'Cire /(/cms  was  sued  out  to  foreclose  a  mortgage.  At  the  hearing, 
the  defendant  pleaded  usury,  and  the  parties  were  introduced  as  witness  un- 
der the  statute,  and  their  statements  were  contradictory.    The  testimony  of 
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the  plaintiff,  liowever,  was  corroborated  by  that  of  another  witness,  and  the 
court  found  the  issues  for  the  plaintiff.  The  defendant  moved  for  a  new  trial, 
which  was  denied,  and  judgment  of  foreclosure  rendered:  If eW,  that  the 
motion  was  properly  denied.     Ellis  v.  Lock,  459. 

4.  Where  a  verdict  of  a  jury  is  manifestly  against  the  evidence,  through 
misapprehension  or  otherwise,  the  court  should  grant  a  new  trial.  iScott  v. 
Bliimb,  595. 

5.  A.  sued  B.  in  an  action  on  the  case  for  setting  fire  to  the  prairie  without 
paying  proper  attention  thereto.  The  defendant  pleaded  that  before  the  suit 
was  commenced,  they  submitted  the  matter  to  three  arbitrators  who  met  and 
heard  the  case,  when  the  parties  agreed  that  a  majority  of  the  arbitrators 
might  make  an  award,  and  that  thereupon  two  of  them  made  an  award,  etc. 
Issues  were  joined  and  the  case  was  tried  by  the  jury,  who  rendered  a  verdict 
for  the  plaintiff".  The  defendant  moved  for  a  new  trial,  because  the  verdict 
was  against  the  evidence,  which  was  overruled.  The  court,  after  reviewing 
the  evidence,  held,  that  the  verdict  was  not  so  palpable  against  the  evidence 
as  to  induce  the  belief  that  the  jury  misunderstood  the  evidence,  or  acted 
from  prejudice  or  partiality,  which  should  be  the  case  before  the  court  would 
be  authorized  to  set  aside  the  verdict.     Kineaid  v.  Ttirner,  618. 

6.  When  a  question  is  fairly  and  intelligibly  submitted  to  a  jury,  their  deter- 
mination ought  not  to  be  set  aside  without  the  most  substantial  reasons.  Ibid. 
618. 

OFFICER.    See  Sheriff,  etc. 

ORDER.   ,,See  Set  Off. 

OWNER. 

1.  The  word  "owner  "  has  been  repeatedly  determined  to  mean  a  fee  simple 
interest  in  the  land,  and  a  less  estate  will  not  authorize  a  recovery  of  the  penal- 
ties mentioned  in  the  statute  against  cutting  timber.    Jarrot  v.  Vaughn,  132. 

PARTIES  TO  SUITS. 

1.  Where  all  the  parties  to  the  suit  are  not  before  the  court,  it  is  erroneous 
to  render  a  decree  against  them.     McGall  v.  Lesher,  47. 

2.  After  the  commencement  of  a  suit  in  chancery,  two  of  the  parties  died, 
and  their  heirs  were  made  parties.  No  process  issued  against  them,  nor  was 
their  appearance  ever  entered.  The  record  showed  ihat^'  the  parties  came  by 
their  solicitors:"  Held,  that  this  applied  only  to  those  who  had  appeared  by 
answering  the  bill.     Ibid.  47. 

3.  The  general  rule  at  law  is,  that  the  writ  of  error  does  not  lie  against  any 
but  hira  who  is  party,  or  privy  to  the  first  judgment,  his  heirs,  executors,  or 
administrators.     Wren  v.  Moss,  72. 

4.  A  husband  filed  his  bill  for  a  divorce  from  his  wife,  a  divorce  was  de- 
creed, and  the  question  of  alimony  continued  to  the  next  term  of  the  court. 
Before  tiie  next  term,  the  husband  died,  and,  upon  motion  of  the  defendant's 
counsel,  the  suit  was  abated  so  far  as  the  alimony  was  concerned.  The  wife 
subsequently  filed  a  transcript  of  the  record  in  the  Supreme  court,  and  a  mo- 
tion, founded  on  affidavit,  was  entered  by  her  counsel  for  a  writ  of  error.  It 
was  stated  in  the  affidavit,  that  the  husband  left  by  will  all  his  property,  after 
paying  his  debts,  to  certain  persons,  naming  them;  that  an  executor  was  ap- 
pointed and  took  upon  himself  the  office ;  that  two  individuals  had  purchased 
lands  of  the  husband,  in  which  the  wife  had  not  relinquished  her  right  of 
dower.  The  writ  was  issued  making  all  these  persons  parties  defendant.  At  the 
next  term  of  the  Supreme  court,  application  was  made  for  a  rule  upon  the  de- 
fendants to  join  in  error,  which  application  was  resisted,  on  the  ground  that  a 
writ  of  error  did  not  lie  in  the  case:  Held,  that  the  plaintiff  in  error  was  en- 
titled to  the  writ,  and  that  the  proper  persons  were  made  parties  defendant  by 
reason  of  their  interest,  and  that  the  motion  should  be  allowed.     Ibid.  72. 

5.  A.  recovered  judgment  against  B.  which  was  enjoined,  and  pending  the 
injunction,  A.  died.  Several  executions  had  issued  before  the  injunction  was 
granted,  the  first  of  which  was  issued  within  a  year  after  the  rendition  of  judg- 
ment. B.  died,  and  the  administrator  of  A.  sued  out  a  writ  of  set.  fa.  to  revive 
the  judgment  against  the  administrator  and  others,  heirs  at  law  and  terre  ten- 
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ants  of  B.  The  sci.fa.  was  demuiTed  to,  but  ovelTulecl,  and  judgment  rendered 
in  favor  of  the  plaintiff  against  the  heirs  and  terre  tenants,  and  execution 
awarded  against  them  in  respect  to  the  lauds  described  in  the  writ,  and  for 
costs  of  suit:  Held,  that  the  heirs  and  administrator  were  properly  joined  as 
defendants  in  the  writ:  Held,  also,  that  the  rendition  of  the  judgment  and 
issuing  of  execution  created  a  lien  upon  tlie  lands  of  the  defendant,  which  was 
not  atfected  by  his  death,  and  that  the  administrator  of  the  plaintiff  was  en- 
titled to  an  execution  against  the  lands.     Reynolds  v.  Henderson,  110. 

6.  A  suit  in  ejectment  was  commenced  by  A.  against  B.,  who  appeared  and 
pleaded.  At  a  subsequent  term,  leave  was  given  by  the  court  to  substitute  C. 
in  the  place  of  B.  and  to  plead  anew.  At  the  next  term  thereafter,  the  case 
was  docketed  against  C.  as  defendant,  and  tried  by  a  jury  without  any  further 
plea,  who  rendered  a  verdict  for  plaintifls,  upon  which  jvidgment  was  rendered 
by  the  court.  The  record  showed  the  appearance  of  C.  and  that  he  defended 
the  cause  at  every  step:  Held,  that  it  sufficiently  appeared  that  C.  was  made 
defendant  by  liis  own  consent,  and  was,  as  such,  properly  a  party  to  the  suit. 
Thompson  v.  Schuyler,  271. 

7.  Where  an  action  of  ejectment  is  commenced  against  a  tenant  in  posses- 
sion, the  landlord  may  appear,  defend  and  control  the  cause  in  the  name  of  the 
tenant,  if  he  will  indemnify  him  against  costs;  and  the  name  of  the  landlord 
may  be  entered  on  the  record  as  defendant  in  place  of  the  tenant.  But  it 
would  be  improper  to  alter  the  declaration  so  as  to  show  that  the  cause  was 
originally  begun  against  the  landlord,  unless  he  would  file  a  stipulation  ad- 
mitting his  possession  at  the  time  of  the  commencement  of  the  suit;  for  it  is 
necessary  for  the  plaintiff  to  show,  in  addition  to  his  title,  that  the  defendant 
was  in  possession  at  that  time.  The  court  then  might  direct  the  pleadings  to 
be  altered  as  desired.     Ibid.  271. 

8.  It  is  one  of  the  cherished  objects  of  a  court  of  equity,  to  avoid  a  multi- 
plicity of  actions  concerning  the  same  subject  matter,  by  bringing  all  parties 
interested  before  it,  and  making  a  full  and  complete  settlement  between  them 
of  their  rights.  Hence  the  general  rule,  that  all  persons  ought  to  be  made 
parties,  whose  rights  or  interests  may  be  affected  by  the  decree,  and  this  rule 
is  especially  applicable  to  the  case  of  a  foreclosure,  where  a  sale  of  the  mort- 
gaged premises  is  sought!  All  persons  interested  in  the  equity  of  redemption 
should  be  made  parties.     Montgomery  v.  Broion,  581. 

PARTNERSHIP.     See  Evidence,  27-29 
PATENT.     See  Deed,  3,  6, 14. 
PAYMENT. 

1.  It  is  well  settled,  that  the  mere,  giving  a  negotiable  note,  or  its  indorse- 
ment to  a  third  person,  does  not  extinguish  the  original  cause  of  action,  if  the 
payee  can  show  that  the  note  has  been  lost,  or  can  produce  it  upon  the  trial  to 
be  cancelled.     McConnell  v.  Stettinius,  707. 

2.  The  acceptance  of  a  promissory  note  is  prima  facie  evidence  of  satisfac- 
tion of  an  account,  and  no  recovery  can  be  had  upon  the  old  indebtedness 
without  some  explanation,  or  giving  some  account  of  the  note.     Ibid.  707. 

PENALTY.    See  Bail,  etc,  2. 

PLEADING. 

1.  In  an  action  of  trespass  qnare  claustim /regit,  the  defendants  pleaded  that 
the  locus  in  quo  belonged  to  the  United  States,  and  that  one  of  the  defendants 
had  long  before  the  commission  of  the  supposed  trespasses,  and  at  the  time 
thereof,  a  "  claim  title  "  to  said  land,  and  had  built  a  dwelling  house  thereon, 
and  was  then  and  there  the  owner  thereof,  and  as  such,  he  and  the  other  de- 
fendants, as  his  servants,  entered  said  land  as  they  lawfully  might,  and  removed 
the  said  dwelling  house,  etc. :  Held,  that  the  plea  was  informal  and  insufficient 
for  not  alleging  possession  in  the  defendant,  Jones,  at  the  time  of  the  plaintiffs 
entry,  possession  being  the  foundation  of  his  right.     Moss  v.  Nesbit,  252. 

2.  To  an  action  of  trespass  quare  clausum  fregit,  it  was  pleaded,  in  sub- 
stance, that  since  the  commencement  of  the  suit,  the  parties  had  agreed  to  sub- 
mit the  supposed  trespass  to  the  award  and  final  arbitration  of  certaiu  referees, 
naming  them,  and  that  the  defendants  had  ever  since  been,  and  were  then 
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ready  to  fulfil  the  agreement  on  their  part:    Held  to  be  nobartothe  suit,  and 
that  a  plea,  whether  regarded  as  a  plea  in  abatement,  or  a  p\eaof  puis  darrein 
continuance,  was  defective  both  in  form  and  substance.     Ibid.  252. 

3.  A  plea  of  puis  darrein  continuance  must  show  facts  happening  after  the 
last  continuance,  the  day  of  the  continuance,  and  the  time  and  place  where  the 
defence  arose.  If  it  be  in  abatement,  it  must  conclude  by  praying  judgment 
of  the  writ,  and  that  the  same  may  be  quashed;  or  if  the  writ  abates  de  facto, 
by  praying  judgment  if  the  court  will  further  proceed.     Ibid.  252. 

4.  If  a  party  wish  to  plead  the  pendency  of  another  suit  for  the  same  mat- 
ter, he  must  show  that  it  is  still  pending  and  undetermined  at  the  filing  of  the 
plea.     Ibid.  252. 

5.  A  plea  of  another  action  pending  between  the  same  parties  for  the  same 
subject  matter,  should  contain  an  averment  that  the  former  suit  was  still  pend- 
ing at  the  time  of  the  plea  being  filed.     Bancroft  v.  Eastman,  259. 

6.  A  plea  in  abatement  being  verified  by  the  affidavit  of  the  defendant's  at- 
torney, a  motion  was  made  to  strike  the  same  from  the  tiles,  which  motion  was 
sustained:  Held,  that  it  was  properly  sustained,  the  statute  of  Dec.  30,  1826, 
requiring  the  affidavit  to  be  made  by  the  defendant  himself.     Ibid.  259. 

7.  By  tiie  revised  statutes,  a  plea  in  abatement  may  be  verified  by  the 
party  offering  it,  or  by  some  other  person  for  him.     Ibid.  259. 

8.  In  an  action  of  debt  on  a  promissory  note,  it  was  pleaded,  that  at  the 
time  of  making  such  note,  it  was  understood  by  the  parties,  that  one  of  the 
makers  was  to  be  liable  for  its  payment  only  in  the  event  it  could  not  be  col- 
lected of  the  other,  etc:  Held,  that  as  a  plea  is  to  be  construed  most  strong- 
Ij'  against  the  pleader,  the  court  were  bound  to  regard  the  agreement  set  up 
therein,  as  one  I'esting  in  parol,  and,  therefore,  that  the  defence  was  unavail- 
ing.    Mager  v.  Hutchinson,  266. 

y.  A.  made  a  verbal  contract  with  B.,  in  February,  to  do  the  carpenter's 
work  on  a  house  about  to  be  erected  by  B.  No  particular  time  was  specified 
for  the  commencement  or  completion  of  the  work,  further  than  that  it  should 
be  commenced  as  soon  as  practicable  the  ne.xt  summer;  nor  was  any  time 
fixed  by  the  contract  as  to  when  A.  was  to  be  paid,  except  that  B.  was,  as  soon 
as  was  convenient,  to  convey  to  A.  a  tract  of  land  for  $300,  in  part  payment, 
and  the  balance  was  to  become  due  on  the  completion  of  the  work.  A.  filed 
his  petition  for  a  mechanic's  lien,  in  which  the  contract  was  set  out  substan- 
tially, and  the  performance  of  a  certain  amount  of  work  was  averred ;  but  the 
petition  contained  no  averment  that  A.  had  completed  the  work  to  be  done  on 
the  house :  Held,  that  the  petition  was  substantially  defective,  and  would  have 
been  clearly  bad  on  demurrer,  but  that  the  defect  was  cured  by  the  verdict, 
Warren  v.  Harris,  307. 

10.  Where  statements  in  pleading  are  imperfect  and  insuflicient,  but  are 
of  such  a  character  as  to  lead  the  court  to  believe,  that  all  must  have  been 
proved  on  the  trial,  w^hich  should  have  been  stated  in  the  pleading  to  have 
justified  the  jury  in  finding  a  verdict  for  the  plaintiff,  the  defective  pleading 
is  aided  by  intendment  after  verdict,  and  the  court  may  render  a  judgment. 
Ibid.  307. 

11.  In  an  action  of  assumpsit  upon  an  assigned  note,  the  declaration  con- 
tained the  following  averment,  to  wit:  "  And  the  said  Isaac  Burnett  then  and 
there  indorsed  the  same  to  the  said  plaintifl",  whereof  the  said  defendant  then 
and  there  had  notice,"  etc:  //eW,  that  the  declaration  was  good:  Held,  also, 
that  no  particular  form  of  words  is  necessary  to  constitute  a  valid  assignment 
under  the  statute  if  the  instrument  be  under  the  hands  of  the  first  indorser,  or 
that  of  his  assignee  or  assignees,  subsequent  to  the  first  indorsement.  Simp- 
son V.  Ranlett,  312. 

12.  Certainty  is  one  of  the  common,  general  rules  of  pleading,  and  it  re- 
quires, in  setting  forth  the  cause  of  action,  that  every  fact,  without  which  there 
would  appear  to  be  no  cause,  or  an  incomplete  cause  of  action,  should  be  dis- 
tinctly averred,  and  in  a  traversable  form.    Murphy  v.  Summercille,  360. 

13.  In  an  action  of  debt  upon  a  bail  bond,  the  declaration  should  contain 
certain  and  distinct  averments  that  a  judgment  was  rendered  against  the  prin- 
cipal, and  that  a  ca.  sa.  had  been  issued  thereon,  and  returned  "  no7i  est  inven- 
tus."   Ibid.  360. 
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14.  Id  an  action  of  debt  upon  an  arbitration  bond,  conditioned  that  the  par- 
ties should  severally  abide  by  and  perform  the  award  of  the  arbitrators  named. 
the  declaration  contained  counts,  alleging  the  award  of  the  two  arbitrators  and 
an  umpire  jointly.  To  these  counts  it  was  pleaded  that  the  two  arbitrators  did 
not  make  an  award:  Held,  that  the  plea  was  bad,  it  being  no  answer  to  the 
averments  of  the  counts,  for  the  denial  should  be.  as  broad  as  the  allegations. 
Chadsey  v.  Brooks,  378. 

15.  Counts  upon  an  arbitration  bond,  wiiich  set  out  the  bond  of  submission, 
and  averred  the  making  and  publishing  of  an  award  covering  the  wiiole 
ground  of  the  submission,  and  which  were  certain  to  a  common  intent,  with  a 
concluding  averment  of  a  refusal  of  the  defendant  to  perform  it  upon  special 
request,  were  held  good.     Ibid.  378. 

16.  A.  and  B.,  being  the  proprietors  of  adjacent  lots,  executed  an  agreement 
under  seal,  by  which  A.  agreed  to  build  a  division  wall  between  the  lots,  of 
certain  speciified  materials  and  dimensions,  and  to  complete  the  same  during 
the  spring  or  summer  following.  B.,  on  his  part,  agreed  to  pay  A.,  at  a  speci- 
fied lime,  one  half  the  expense  of  building  the  wall.  A.  sued  B.  upon  the 
agreement  in  covenant,  and  averred  in  his  declaration,  that  he  had  well  and 
truly  performed  the  covenants  on  his  part,  and  had  built  and  completed  the 
wall  according  to  the  directions  of  the  agreement,  assigning  as  a  breach  the 
non-payment  by  B.  of  one  half  of  the  expense  of  erecting  the  wall.  There  was 
a  demurrer  to  the  declaration,  which  the  court  overruled:  Held,  that  the 
general  averment  of  performance  was  suflicient,  and  that  the  court  did  not  err 
in  overruling  the  demurrer.    Byrne  v.  McNulty,  431:. 

17.  The  general  rule  on  the  subject  of  averment  by  the  plaintiff  in  the  ac- 
tion of  covenant,  is  as  follows:  Where  the  covenant  is  definite  in  its  terms, 
and  the  act  to  be  done  by  the  plaintiff"  is  purely  a  matter  of  fact,  it  is  not  only 
sufficient,  but  the  most  proper,  to  aver  performance  in  general  t-^rms,  without 
alleging  particularly  lioic  he  has  performed.  When  the  act  to  be  done  neces- 
sarily involves  a  question  of  law,  the  general  allegation  will  not  suffice,  but  the 
quo  modo  must  be  pointed  out  and  averred.  So,  where  the  covenant  is  indefi- 
nite, or  in  the  alternative,  the  general  averment  is  not  sufficient,  but  the  quo 

modo  must  be  shown.     Ibid.  424. 

18.  If  a  declaration  contain  several  counts,  some  of  which  are  faulty,  but 
one  of  them  is  good,  and  a  verdict  is  rendered  for  the  plaintiff,  the  court  will 
presume,  unless  the  contrary  is  shown,  that  the  evidence  was  ofiered  under, 
and  sustained  the  good  count.  The  defendant  may,  under  the  statute,  ask  to 
have  the  faulty  counts  disregarded  by  the  jury,  and  if  the  court  refuse  so  to 
instruct  them.'a  bill  of  exceptions  may  lie.  By  so  doing,  the  plaintiff's  proofs 
will  be  confined  to  the  good  count;  but  if,  in  fact,  evidence  is  only  offered  in 
support  of  faulty  counts,  and  the  defendant  does  not  avail  himself  of  his  right 
to  have  the  jury  properly  instructed,  it  is  his  fault  in  not  attending  to  his  case. 
Anderson  v.  tiemple,  455. 

19.  A  suit  was  brought  on  the  following  note :  "  On  or  before  the  fifth  day 
of  April,  A.  D.  1843,  we  jointly  and  severally  promise  to  pay  A.  S.  Barnum  or 
bearer,  the  sum  of  five  hundred  and  eighty-three  dollars — the  said  Barnum  is 
to  take  all  the  flour  that  he  may  want  for  his  iamily  use,  and  such  other  arti- 
cles that  he  may  need  previous  to  the  day  of  payment."  The  declaration 
alleged  the  promise  to  pay  the  money  by  the  time  specified  in  the  note,  omit- 
ting the  conclusion  in  relation  to  the  flour,  etc. :  Held,  that  the  note  was  a 
positive  undertaking  to  pay  the  money  therein  mentioned,  at  maturity,  and 
that  the  legal  import  of  the  memorandum  was,  that  the  payee  might,  if  he 
chose,  take  what  flour,  etc.,  he  might  need;  that  it  was  a  condition  inserted 
for  his  benefit,  and  that  no  obligation  was  imposed  upon  the  makers  to  pay  in 
that  manner,  unless  the  payee,  in  his  judgment,  should  need  the  property. 
Owen  V.  Barnum,  461. 

20.  The  county  commissioners,  in  December,  1838,  loaned  to  an  individual 
a  portion  of  the  internal  improvement  fund,  on  twelve  months,  with  twelve 
per  cent,  interest,  and  took  his  note  with  security.  At  their  March  term,  1839, 
the  county  commissioners  directed  an  order  to  be  entered  to  the  effect  that  the 
loans  previously  made  should  be  extended  to  the  4th  day  of  March,  1841,  on 
the  condition  that  the  borrowers  should  keep  the  county  secure  in  the  pay- 
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ment  of  the  notes  and  pay  the  interest  annually.  The  note  was  sued  in  March, 
1845,  and  the  securities  only  were  served.  They  filed  several  pleas  setting 
forth,  in  substance,  first,  that  the  loan  was  authorized,  and,  therefore,  that  tiie 
note  was  made  without  any  good  or  valuable  consideration;  secondly,  that  the 
note  was  paid  ;  thirdly,  that  the  order  of  the  March  term,  1839,  was  made  with- 
out their  knowledge  or  assent,  and  that  their  principal  had  complied  with  the 
order,  by  whicli  they  were  released  and  discliarged ;  and  fourthly,  the  same, 
and  also,  that  their  principal  had  become  insolvent,  etc.  The  second  plea  was 
replied  to.  and  a  demurrer  interposed  to  the  others,  which  was  sustained,  and 
the  defendants  abided  thereby.  The  court  then,  without  noticing  the  second 
piea,  rendered  a  judgment  by  nil  dicit:  Held,  that  the  first,  third  and  fourth 
pleas  were  bad,  the  county  commissioners'  court  being  authorized  to  mane 
the  loan,  and  the  order  of  postponement  not  being  a  contract  binding  on  them  : 
Held,  also,  that  there  being  a  replication  to  the  second  plea,  and  no  similiter 
added,  the  circuit  court  was  not  bound  to  notice  the  plea,  no  issue  having  been 
made.     Waters  v.  tiimpson,  570. 

31.  After  judgment  on  demurrer,  a  joinder  in  demurrer  will  be  presumed; 
so,  also,  the  want  of  a  similiter  is  aided  after  a  verdict.     Ibid.  570. 

22.  The  distinction  between  a  judgment  non  obstante  veredicto  and  a  re- 
pleader is  this:  Where  the  plea  is  good  in  form, though  not  in  fact,  if  it  con- 
tain a  defective  title,  or  ground  of  defence,  by  which  it  is  apparent  to  the  court, 
upon  the  defendant's  own  showing,  that  in  any  way  of  putting  it,  he  can  have 
no  merits,  and  the  issue  joined  thereon  be  found  for  him,  there  a  repleader 
can  not  help  the  case,  and  the  court  will  give  judgment  non  obstante  veredicto ; 
but  where  the  defect  is  not  so  much  in  the  title  as  in  the  manner  of  stating  it, 
and  the  issue  joined  thereon  is  immaterial,  so  that  the  court  know  not  for  whom 
to  give  judgment,  a  repleader  will  be  awarded.    Hitchcock  v.  HaigJit,  604. 

23.  Upon  discovering  that  an  immaterial  issue  has  been  formed,  the  court 
should  order  it  to  be  stricken  from  the  files;  and  if  the  case,  according  to  the 
rules  of  pleading,  justify  it,  should  award  a  repleader.     Ibid.  604. 

24.  A  collector  of  taxes  being  indebted  to  the  State  for  taxes  received,  by 
a  special  act  of  the  legislature  procured  an  extension  of  time  to  settle  with 
and  pay  over  to  the  State  the  amount  of  such  indebtedness.  To  a  suit  against 
him  and  his  sureties  on  his  official  bond,  the  latter  pleadet.  that  the  said  act 
was  passed  without  their  consent,  and  that,  by  such  extension,  they  were  dis- 
charged. There  was  a  demurrer  to  the  plea,  which  the  court  overruled,  and 
held  the  plea  good.     The  People  v.  McHattoii,  688. 

25.  A.  rented  to  B.  certain  lots.  Subsequently  he  mortgaged  those  lots  to 
C.  During  the  same  mouth,  D.  conveyed  the  premises  to  A.  and  took  a  mort- 
gage to  secure  the  purchase  money.  C.  and  others  commenced  several  suits 
to  recover  the  amount  of  rents  due  them,  wliereupon  B.  filed  a  bill  of  inter- 
pleader against  the  plaintiffs,  praying  the  court  to  determine  who  was  entitled 
to  tlie  rents,  and  offering  to  pay  according  to  the  order  of  the  court.  The 
money  was  brought  into" court,  and  an  injunction  was  obtained,  staying  the 
proceedings  at  law.  D.  then  filed  a  bill  agaiust  A.  and  others  to  foreclose  the 
mortgage  made  by  A.,  claimed  the  rents  in  controversy,  and  insisted  that  his 
mortgage  was  a  prior  lien  to  the  mortgage  to  C.  The  hitter,  in  his  answer, 
claimed  the  rents  aud  insisted  that  his  mortgage  was  the  prior  lien.  This  suit 
and  the  bill  of  interpleader  were  consolidated,  and  heard  and  determined  as 
one  case.  A  decree  was  made,  directing  the  rents  to  be  paid  to  C,  and  de- 
claring the  mortgage  to  D.  the  prior  lien.  C.  received  the  rents  directed  to  be 
paid  to  him.  He  afterwards  died,  and  his  administrator  prosecuted  a  writ  of 
error,  assigning  for  error,  the  decree  giving  the  priority  to  D.  D.  filed  a  plea, 
averring  that,  by  C.'s  acceptance  of  the  rents,  he  acquiesced  in  the  decree,  and 
thereby  released  all  errors;  that  his  estate  M^as  insolvent  and  wholly  unable  to 
refund  the  same.  Replication,  demurrer  and  joinder:  Held,  that  the  plea  was 
valid,  and  the  receipt  of  the  rents  by  C,  under  the  circumstances  of  the  case, 
necessarily  operated  as  a  release  of  errors.     Thomas  v.  Negus,  700. 

26.  To  entitle  the  defendant  to  plead  the  pendency  of  a  former  suit  in 
abatement,  it  is  not  always  necessary  that  both  suits  should  be  between  the 
same  parties.  It  is  sometimes  sufficient  if  the  subject  matter  of  both  suits  be 
the  same.    McConnell  v.  Stettinius,  707.  ^ 
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27.  Under  the  twelfth  section  of  the  "Act  concerning  practice  in  courts  of 
law,"  approved  Feb.  29,  1827,  the  genuineness  of  the  instrument  sued  on  is 
admitted,  unless  its  execution  is  denied  on  oath  by  the  person  charged  to  be 
the  maker.  If  his  plea  be  not  verified  by  affidavit,  he  is  precluded  on  the 
trial  from  controverting  the  execution  of  the  instrument.  The  plea  of  ?ion 
est  faction  and  non  assumpsit  may,  however,  be  pleaded  as  formerly.  The 
statute  does  not  change  the  mode  of  pleading,  but  the  rule  of  evidence  only. 
Under  these  pleas  the  defendant  may  still  insist  on  any  legal  delence  that  he 
could  have  done  at  common  law,  except  merely  denying  or  disproving  the  ex- 
ecution of  the  instrument  declared  on.  The  statute  requires  the  person,  who 
is  to  be  charged,  and  not  the  party,  to  verify  the  plea.  Stevenson  v.  Farns- 
worth,  715. 

28.  It  is  the  practice  in  the  courts  of  this  State,  in  actions  of  debt  upon  pe- 
nal bonds,  to  set  out  the  condition  and  assign  specific  breaches  in  the  decla- 
ration, and  they  should  be  met  and  answered  specifically.  A  plea  of  general 
performance  is  not  sufficient.     Tlie  People  v.  McHatton,  731. 

29.  If  a  party  obtain  leave  to  amend  pleas  to  which  a  demurrei'  has  been 
sustained  he  can  not,  under  such  leave,  present  a  new,  separate  and  distinct 
defence,  but  must  apply  for  leave  to  file  an  additional  plea.  An  amendment 
to  a  plea  should,  at  least,  have  some  resemblance  to  the  plea  of  which  it  pur- 
ports to  be  an  amendment.     Ibid.  731. 

PRACTICE. 

1.  The  correct  rule  of  practice  is,  not  to  entertain  a  motion  in  arrest  of 
judgment  after  the  overruling  of  a  demurrer  to  the  declaration,  and  the  fact 
whether  the  demurrer  was  argued  or  not,  will  not  vary  the  application  of  the 
rule.    House  v.  Peoria  Co.  99. 

2.  The  twenty-sixth  rule  of  the  Supreme  court,  requiring  the  powder  of  at- 
torney, or  a  copy  thereof,  to  be  filed  with  the  clerk  at  the  time  of  execution  of 
an  appeal  bond,  has  reference  only  to  cases  ■n;here  the  bond  is  entered  into 
before  the  clerk  of  said  court.     Mager  v.  Hutchinson,  265. 

8.  A  declaration  contained  two  counts,  to  one  of  which  there  was  a  special 
plea  to  which  the  plaintiff  demurred  and  the  defendant  joined,  and  the  court 
immediately  sustained  the  demurrer  and  gave  judgment  for  the  plaintiff. 
The  plaintiff  omitting  to  take  a  judgment  by  nil  dicit  on  the  other  count,  the 
defendant,  on  appeal  to  the  Supreme  court,  assigned  the  same  for  error :  Held, 
that  where  the  objection  was  not  made  in  the  court  below,  it  was  too  late  to 
raise  it  for  the  first  time  in  the  appellate  court.     Ibid.  266. 

4.  The  general  rule  is  well  settled,  that  the  plaintiff  can  recover  no  more 
damages  than  are  laid  in  his  declaration.    Stevens  v.  Sireenep,  375. 

5.  It  is  also  a  well  settled  rule,  that  the  plaintiff  may  remit  the  excess,  and 
so  cure  the  verdict,  and  take  judgment  for  the  amount  laid  in  his  declaration. 
Ibid.  375. 

6.  In  an  action  of  debt,  the  ad  damnum  in  the  declaration  was  $50,  but  a 
judgment  was  rendered  for  $116.03 :  Held  to  be  erroneous,  but  that  the  party 
might,  upon  leave  in  the  court  below,  amend  his  det'laration,  and  tlien  take 
juctgment  for  his  damages,  unless  a  new  trial  should  be  indispensable  to  do 
justice  to  the  defendants  by  reason  of  such  amendment.     Ibid.  375. 

7.  In  a  suit  brought  into  the  circuit  court,  by  appeal  from  the  judgment  of 
a  justice  of  the  peace,  after  a  motion  to  dismiss  was  overruled,  tlie  defendant 
otfered  to  give  evidence  of  usury,  but  the  court  refused  to  receive  it:  Held, 
that  tills  defence  came  too  late,  not  having  been  made  at  the  trial  before  the 
justice.    Bates  v.  Bulkley,  3b9. 

8.  A.  prosecuted  an  appeal  to  the  Supreme  court,  and  procured  a  reversal 
of  the  judgment  of  the  circuit  court  for  non-joinder  in  error,  but  no  order  was 
made  remanding  the  cause.  More  than  three  years  after  the  reversal,  the 
appellant  moved  that  the  cause  be  remanded  for  further  proceedings,  without 
having  notified  the  appellee  of  the  intended  motion:  i7^?fZ,  that  the  motion, 
if  made  at  the  time  of  the  reversal,  w^ould  have  been  granted  as  a  matter  of 
course;  but  if  a  term  has  elapsed,  that  reasonable  notice  of  an  application 
of  this  character  should  be  given  to  the  adverse  party.     Aiken  \.  Webster,  A\G. 

9.  The  general  rule  seems  to  be,  that  where  the  defence  put  upon  the  rec- 
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ord  is  not  a  legal  defence  to  the  action,  in  point  of  substance,  and  the  defend- 
ant obtains  a  verdict,  if  the  merits  of  the  case  be  clear  for  the  plaintiff",  tbe 
court,  upon  motion  of  the  plaintiff,  may  give  judgment,  7ion  obstante  veredicto. 
Hitchcock  V.  Haiglit,  004. 

10.  The  distinction  between  a  judgment  Jion  obstante  veredicto  and  a  re- 
pleader is  this:  Where  the  plea  is  good  inform,  though  not  in  fact,  if  it 
contain  a  defective  title,  or  ground  of  defence,  by  which  it  is  apparent  to  the 
court,  upon  the  defendant's  own  showing,  that  in  any  way  of  putting  it,  he 
can  have  no  merits,  and  the  issue  joined  thereon  be  found  for  him,  there  a  re- 
pleader can  not  help  the  case,  and  the  court  will  give  judgment  non  obstante 
veredicto ;  but  where  the  defect  is  not  so  much  in  the  title,  as  in  the  manner 
of  stating  it,  and  the  issue  joined  thereon  is  immaterial,  so  that  the  court  know 
not  for  whom  to  give  juLigment,  a  repleader  will  be  awarded.     Ibid.  604. 

11.  Upon  discovering  that  an  immaterial  issue  has  been  formed,  the  court 
should  order  it  to  be  stricken  from  the  files;  and  if  the  case,  according  to  the 
rules  of  pleading,  justify  it,  should  award  a  repleader.     Ibid.  604. 

12.  Under  the  twelfth  section  of  the  "Act  concerning  practice  in  courts  of 
law,"  approved  Feb.  29,  1827,  the  genuineness  of  the  instrument  sued  upon  is 
admitted,  unless  its  execution  is  denied  on  oath  by  the  person  cbaiged  to  be 
the  maker.  If  his  plea  be  not  verified  by  affidavit,  he  is  precluded  ou  the 
trial  from  controverting  the  execution  of  the  instrument.  The  pleas  of  non 
est  factum  and  non  assumpsit  may,  however,  be  pleaded  as  formerly.  The 
statute  does  not  change  the  mode  of  pleading,  but  the  rule  of  evidence  only. 
Under  these  pleas  the  defendant  may  still  insist  on  any  legal  defence  that  he 
could  have  done  at  common  law,  except  merely  denying  or  disproving  the 
execution  of  the  instrument  declared  on.  The  statute  requires  the  person, 
who  is  to  be  charged,  and  not  the  party,  to  verifj'-the  plea.  Stevenson  v.  Farns- 
worth,  715. 

13.  If  one  of  two  defendants  verify  his  plea  by  oath,  the  plaintiff  is  re- 
quired to  prove  his  case  as  to  him  only.  By  t!ie  "Act  regarding  evidence  in 
certain  cases,"  approved  Feb.  17,  1841,  the  rule  of  evidence  respecting  the 
proof  of  partnership  is  changed,  and  it  is  placed  upon  the  same  footing  with 
the  proof  of  the  execution  of  written  instruments.  This  statute  is  to  receive 
the  same  construction.     Ibid.  715. 

14.  Where  one  of  two  defendants,  charged  as  partners,  had  verified  his 
pleas  by  affidavit,  it  was  held  that  it  was  only  incumbent  on  the  plaintifis  to 
sustain  their  action  against  both,  to  show  that  he  was  a  member  of  the  iirm 
charged,  and  that  the  note  sued  on  was  executed  on  behalf  of  the  firm.  Ibid. 
715. 

15.  In  an  action  against  a  firm  upon  a  note,  if  one  verify  his  plea  under 
oath,  and  the  other  omit  to  do  so,  the  latter  thereby  admits  that  he  was  a  mem- 
ber of  the  firm  composed  of  himself  and  his  co-defendant,  and  that  the  note 
was  genuine,  and  the  plaintiff  is  not  bound  to  prove  these  facts  as  to  him. 
Ibid.^15. 

16.  If  is  the  practice  in  the  courts  of  this  State,  in  actions  of  debt  upon  ]ie- 
nal  bonds,  to  set  out  the  condition  and  assign  specific  breaches  in  the  decla- 
ration, and  they  should  be  met  and  answered  speeiflcally.  A  plea  of  general 
performance  is  not  sullicient.     The  People  v.  Mellatton,  731. 

See  AFFIDAVIT;  Amendment;  Chanqery;  Evidence;  Instruction ;  Judg- 
ment, ETC.;  New  Trial;  Pleading;  Scire  Facias;  Verdict. 
PRE-EMPTION. 

1.  A  bill  in  chancery  was  filed  to  set  aside  a  certificate  of  pre-emption 
granted  by  commissioners  appointed  under  the  act  of  congress  of  July  2,  1836, 
pursuant  to  the  provisions  of  the  act  of  February  5,  1829.  A  demurrer  was 
interposed  and  sustained :  Held,  that  the  demurrer  was  proiDerly  sustained. 
Bennett  v.  Farrar,  598. 

2.  The  decisions  of  the  register  and  receiver  of  the  land  ofBce,  and  of  a 
board  of  commissioners  to  hear  and  determine  pre-emption  claims,  are  judicial 
determinations,  and  their  certificates  of  allowance  are  final  and  conclusive 
upon  the  parties.     Ibid.  598. 

3.  The  remedy  of  a  party  aggrieved  by  the  decision  of  a  board  of  commis 
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sioners  lo  hear  and  determine  pre-emption  claims,  is,  to  bring  his  case  before 
the  commissioner  of  the  general  land  office,  the  secretary  of  the  treasury,  or  the 
president,  that  the  patent  may  be  withheld  until  he  shall  have  made  applica- 
tion to  the  courts  of  justice  on  the  ground  of  fraud,  or  to  congress  for  relief. 
Ibid.  598. 

PRIMA  FACIE  EVIDENCE.    See  Evidence,  14,  23. 

PRINCIPAL  AND  AGENT. 

Agents  may  become  liable  for  contracts  made  for  their  principals,  where 
they  conceal,  or  do  not  disclose  their  character,  and  it  is  unknown  to  the  party 
with  whom  they  contract;  and  they  may  also,  by  the  nature  and  character  of 
the  contract  entered  into.  But  it  is  immaterial  whether  the  agent  disclose  his 
character  or  his  principal,  if  it  be  actually  known  at  tlie  time  to  the  other  party ; 
in  such  case,  the  agent  will  not  be  bound,  unless  he  enter  into  such  a  contract 
as  will  bind  him  at  all  events.     Chase  v.  jDebolt,  371. 

PRINCIPAL  AND  SURETY. 

1.  A.  was  appointed  school  commissioner,  and  gave  bond,  as  required  by 
law,  with  sureties.  He  held  the  office  from  1834  to  1839,  giving  bond  annually, 
but  with  difl'erent  security  upon  the  various  bonds.  In  going  out  of  office  in 
1839,  he  had  not  legally  disbursed  any  portion  of  the  school  fund,  nor  did  he 
pay  over  any  to  his  successor.  The  county  sued  the  bond  of  1837 :  Held,  that 
there  was  no  re-appointment,  but  a  continuing  term  of  office,  and  that  the 
securities  were  liable  for  the  money  in  his  hands  during  the  year  1837.  Mil- 
ler V.  Alacoupin  Co.,  50. 

2.  No  doctrine  is  better  settled,  than  that  a  co-obligor  or  surety,  who  ad- 
vances money  for  his  co-obligor  or  co-sureties,  shall  be  indemnified  to  the  ex- 
tent of  his  advances.     Klein  v.  Mather,  317. 

3.  The  county  commissioners,  in  December,  1838,  loaned  to  an  individual  a 
portion  of  the  internal  improvement  fund,  on  twelve  months,  with  twelve  per 
cent,  interest,  and  took  his  note  with  security.  At  their  March  term,  1839,  the 
county  commissioners  directed  an  order  to  be  entered  to  the  eflect,  that  the 
loans  previously  made  should  be  extended  to  the  4th  day  of  March,  1841,  on  the 
condition  that  the  borrowers  should  keep  the  county  secure  in  the  payment 
of  the  notes  and  pay  the  interest  annually.  The  note  was  sued  in  March,  1845, 
and  the  securities  only  were  served.  They  filed  several  pleas  setting  forth,  in 
substance,  first,  that  the  loan  was  unauthorized,  and,  theJefore,  that  the  note 
was  made  without  any  good  or  valuable  consideration ;  secondly,  that  the  note 

■  was  paid;  thirdly,  that  the  order  of  the  March  term,  1839,  was  made  without 
their  knowledge  or  assent,  and  that  their  principal  had  complied  with  the  or- 
der, by  which  they  were  released  and  discharged;  and  fourthly,  the  same,  and 
also,  that  their  principal  had  become  insolvent,  etc.  The  second  plea  M'as  re- 
plied to,  and  a  demurrer  interposed  to  the  others,  which  was  sustained,  and 
the  defendants  abided  thereby.  The  court  then,  without  noticing  the  second 
plea,  rendered  a  judgment  by  nil  dint:  Held,  that  the  first,  third  and  fourth 
pleas  were  bad,  the  county  commissioners'  court  being  authorized  to  make  the 
loan,  and  the  order  of  postponement  not  being  a  contract  binding  on  them  : 
Held,  also,  that  there  being  a  replication  to  the  second  plea,  and  no  similiter 
added,  the  circuit  court  was  not  bound  to  notice  the  plea,  no  issue  having  been 
made.     Waters  v.  Simpson,  570. 

4.  It  is  a  well  established  princrple  of  law,  that  the  contract  of  a  surety  is 
to  be  construed  strictly,  and  he  is  not  to  be  held  responsible  beyond  the  pre- 
cise terms  of  his  undertaking.  His  risk  is  not  to  be  increased,  or  his  respon- 
sibility extended  without  his  assent.     Ibid.  570. 

5.  A  binding  agreement  between  the  creditor  and  the  principal  debtor, 
which  materially  changes  the  terms  of  the  original  contract,  and  to  which  the 
surety  has  not  expressly  or  tacitly  consented,  will  discharge  the  surety  both 
at  law  and  in  equity.  It  is  not  material  whether  the  surety  has  been  damnified 
or  not ;  a  new  contract  has  been  made,  and  he  is  absorbed  from  all  liability. 
Ibid.  570. 

G.  In  order  to  discharge  a  surety,  by  reason  of  an  extension  having  been 
given  to  the  principal,  the  agreement  must  be  founded  on  a  good  considera- 


INDEX.  779 


PRINCIPAL  AND  SVRETY— Continued. 
tion,  and  binding  in  law  on  the  parlies  to  it.  But  a  promise  to  give  a  furtlier 
day  of  payment,  whicli  is  not  based  upon  some  new  and  adequate  considera- 
tion, is  a  mere  nudum  pactum,  not  precluding  the  creditor  from  suing  the 
principal.  The  right  of  the  creditor  to  prosecute  the  debtor  must  be  sus- 
pended by  the  new  contract.     Ibid.  570. 

7.  After  judgment  on  demurrer,  a  joinder  in  demurrer  will  be  presumed; 
so,  also,  the  want  of  a  similiter  is  aided  after  a  verdict.     Ibid.  570. 

8.  A  collector  of  taxes,  being  indebted  to  the  State  for  taxes  received,  by  a 
special  act  of  the  legislature  procured  an  extension  of  time  to  settle  with  and 
pay  over  to  the  State  the  amount  of  such  indebtedness.  To  a  suit  against  him 
and  his  sureties  on  his  official  bond,  the  latter  pleaded  that  the  said  act  was 
passed  without  their  consent,  and  that,  by  such  extension,  they  were  discharged. 
There  was  a  demurrer  to  the  plea,  which  the  court  overruled,  and  held  the 
plea  good.     The  People  v.  McHatton,  638. 

y.  In  a  suit  against  a  sheriff  and  his  sureties,  for  a  neglect  to  pay  over  to 
the  State  treasurer  the  revenue  arising  from  the  sales  of  laud  for  taxes,  they 
can  not  object  to  the  sufficiency  of  the  judgment  or  execution  under  which  he 
made  the  sale  and  collected  the  money,  and  whether  tlie  purchasers  at  such 
sale  obtained  a  good  title  is  no  business  of  his,  or  his  sureties.     Ibid.  731. 

10.  The  legislature,  by  law,  changed  the  time  of  holding  the  circuit  court 
in  Schuyler  county,  and  bj'  this  the  time  for  paying  over  the  taxes  collected 
by  the  sheriff  was  extended  three  weeks  beyond  the  time  required  by  law  when 
the  bond  was  given  by  him:  Held,  that  it  did  not  discharge  the  sureties 
Ibid.  731. 

PROBATE  JUSTICE.    See  Jurisdiction,  3;  Will,  2. 

PROCESS.    See  Evidence,  5,  6,  17,  20;  Judgment,  etc.,  3,  4;  Sheriff,  etc.; 
Service  of  Process. 

PROMISSORY  NOTE. 

1.  In  an  action  of  assumpsit  upon  an  assigned  note,  the  declaration  con- 
tained the  following  averment,  to  wit:  "  And  the  said  Isaac  Burnett  then  and 
there  indorsed  the  same  to  the  said  plaintiff,  whereof  the  said  defendant  then 
and  there  had  notice,"  etc:  ^eW,  that  the  declaration  was  good:  Held,  also, 
that  no  particular  form  of  words  is  necessary  to  constitute  a  valid  assignment 
under  the  statute  if  the  instrument  be  under  the  hands  of  the  first  indorser,  or 
that  of  his  assignee  or  assignees,  subsequent  to  the  first  indorsement.  Simp- 
son V.  Ranlett,  312. 

2.  A  suit  was  brought  on  the  following  note:  "  On  or  before  the  fifth  day 
of  April,  A.  D.  1843,  we  jointly  and  severally  promise  to  pay  A.  S.  Barnum  or 
bearer,  the  sum  of  five  hundred  and  eighty-three  dollars — the  said  Barnum  is 
to  take  all  the  flour  that  he  may  want  tor  his  family  use,  and  such  other  arti- 
cles that  he  may  need  previous  to  the  day  of  payment."  The  declaration 
alleged  the  promise  to  pay  the  money  by  the  time  specified  in  the  note,  omit- 
ting the  conclusion  in  relation  to  the  flour,  etc. :  Held,  that  the  note  was  a 
positive  undertaking  to  pay  the  money  therein  mentioned,  at  maturity,  and 
that  the  legal  import  of  the  memorandum  was,  that  the  payee  might,  if  he 
chose,  take  what  flour,  etc.,  he  might  need;  that  it  was  a  condition  inserted 
for  his  benefit,  and  that  no  obligation  was  imposed  upon  the  makers  to  pay  in 
that  manner,  unless  the  payee,  in  his  judgment,  should  need  the  property. 
Owen  V.  Barnum,  461. 

3.  A.  being  indebted  to  B.,  gave  to  him  as  collateral  security  two  notes  of  a 
third  person,  secured  by  a  mortgage  and  payable  to  the  administrator  and  ad- 
ministratrix of  the  estate  of  C,  with  no  assignment  thereon.  A.  had  previous- 
ly married  the  administratrix.  The  amount  of  the  notes,  when  collected,  was 
to  be  applied  towards  the  discharge  of  B.'s  claim.  B.  filed  a  bill  to  foreclose 
the  mortgage,  and  A.  answered,  stating  that  the  notes  and  mortgase  were  the 
property  of  the  minor  heirs  of  the  estate  of  his  intestate,  and  came  to  his  hands 
as  their  guardian,  and  prayed  that  his  answer  might  be  taken  as  a  cross  bill, 
etc.  He  alleged  that  B.  took  them  with  a  full  knowledge  of  the  facts,  which 
B.  denied:  Held,  that  the  circumstances  under  which  they  were  received, 
should  have  put  B.  upon  inquiry  into  A.'s  title ;  and  that,  not  having  done  so, 
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he  took  the  notes  at  the  hazard  that  the  legal  rights  of  the  parties  raight  be 
asserted.     McConnell  v.  Ilodson,  6-40. 

4.  Possessioli,  unattended  by  circumstances  which,  in  a  reasonable  mind, 
ought  to  excite  suspicion  or  distrust,  or  put  the  party  on  inquiry  is  prima 
facie  evidence  of  title  to  a  promissory  note.  But  the  holder  of  a  note  whicli 
has  been  negotiated,  may  sometimes  be  called  on  to  show  in  what  manner  he 
acquired  possession,  and  that  he  paid  a  consideration  for  the  same.     Ibid.  640. 

5.  A.  assigned  a  note  made  hy  B.  to  C,  who  instituted  a  suit  against  B.  and 
recovered  judgment  thereon.  B.  filed  a  bill  in  chancery  and  obtained  an  in- 
junction, staying  proceedings  on  the  judgment.  C.  answered  the  bill,  and  a 
final  decree  was  rendered,  rescinding  the  original  contract  and  perpetually 
enjoining  the  collection  of  C.'s  judgment.  A.  died,  and  0.  filed  an  account 
against  his  estate  before  the  probate  justice,  for  the  money  originally  paid  to 
A.  for  the  note,  and  interest  thereon,  and  after  a  trial  by  a  jury,  obtained  a 
judgment,  from  which  the  executors  appealed  to  the  circuit  court.  On  tlie 
trial  of  the  appeal,  the  judgment  of  the  probate  court  was  affirmed:  Held, 
that  C.  had  used  due  diligence  by  appearing  and  defending  the  suit  in  chan- 
cery, and  that  in  good  faith,  A.  should  have  refunded  to  him  the  amount  he 
paid  for  the  note,  with  legal  interest.     Wilson  v.  Van  Winkle,  684. 

6.  It  is  well  settled,  that  the  mere  giving  a  negotiable  note,  or  its  indorse- 
ment to  a  third  person,  does  not  extinguish  the  original  cause  of  action,  if  the 
payee  can  show  that  the  note  has  been  lost,  or  can  produce  it  upon  the  trial  to 
be  cancelled.     McGonnell  v.  Stettinius,  707. 

7.  The  acceptance  of  a  promissory  note  is  prima  facie  evidence  of  satisfac- 
tion of  an  account,  and  no  recovery  ca,n  be  had  upon  the  old  indebtedness 
without  some  explanation,  or  giving  some  account  of  the  note.     Ibid.  707. 

RECORD.    See  Amendment,  4,  8 ;  Evidence,  2,  14,  23. 

RECORDER,  ETC.     See  Deed,  6. 

RELEASE  OF  ERROR. 

1.  A.  filed  a  bill  in  chancery  against  B.,  and  at  the  final  hearing  of  the  cause, 
a  decree  was  rendered,  directing  among  other  things,  the  payment  of  a  speci- 
fied sum  of  money  to  B.,  who  afterwards  and  before  he  sued  out  a  writ  of  error, 
accepted  and  received  said  sum  ;  a  plea  to  the  writ  of  error  embod}'ing  these 
facts,  was  filed  by  A.,  and  a  replication  thereto  by  B.,  alleging  that  after  the 
receipt  of  said  sum,  he  tendered  back  the  same  to  the  clerk  of  the  court  be- 
low, who  refused  to  receive  it,  and  offering  to  bring  the  money  into  the  Su- 
preme courr,  to  be  subject  to  its  order  and  direction.  There  was  a  demurrer 
to  this  replication,  which  was  sustained,  and  the  writ  of  error  dismissed: 
Held,  that  the  plea  was  good,  as  the  acceptance  of  the  money  operated  as  are- 
lease  of  errors.     AJ or ga u  Y.  Ladd,  4:14-. 

2.  A.  rented  to  B.  certain  lots.  Subsequently  he  mortgaged  those  lots  to 
C.  During  the  same  month,  D.  conveyed  the  premises  to  A.  and  took  a  mort- 
gage to  secure  tlie  purchase  money.  C.  and  others  commenced  several  suits 
to  recover  the  amount  of  rents  due  them,  whereupon  B.  filed  a  bill  of  inter- 
pleader against  the  plainlitls,  praying  the  court  to  determine  who  was  entitled 
to  the  rents,  and  offering  to  pay  according  to  the  order  of  the  court.  Tho 
money  was  brought  into  court,  and  an  injunction  was  obtained,  staying  the 
proceedings  at  law.  D.  then  filed  a  bill  against  A.  and  others  to  foreclose  the 
mortgage  made  by  A.,  claimed  the  rents  in  controversy,  and  insisted  that  his 
mortgage  was  a  prior  lien  to  the  mortgage  to  C.  The  latter,  in  his  answer, 
claimed  the  rents  and  insisted  that  his  mortgage  was  the  prior  lien.  This  suit 
and  the  bill  of  interpleader  were  consolidated,  and  heard  and  determined  as 
one  case.  A  decree  was  made,  directing  the  rents  to  be  paid  to  C,  and  de- 
claring the  mortgage  to  D.  the  prior  lien.  C.  received  the  rents  directed  to  be 
paid  to  him.  He  afterwards  died,  and  his  administrator  prosecuted  a  writ  of 
error,  assigning  for  error,  the  decree  giving  the  priority  to  D.  D.  filed  a  plea, 
averring  that,  l)y  C.'s  acceptance  of  the  rents,  he  acquiesced  in  the  decree,  and 
thereby  released  all  errors;  that  h  s  estate  was  insolvent  and  wholly  unable  to 
refund  the  same.  Replication,  demurrer  and  joinder:  Held,  that  the  plea  was 
valid,  and  the  receipt  of  the  rents  by  C,  under  the  circumstances  of  the  case 
necessarily  operated  as  a  release  of  "errors.    Thomas  v.  Negus,  700. 
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REPLEVIN. 

In  an  action  of  replevin,  under  the  issue  of  non  detinet  found  for  the  de- 
fendant, a  writ  of  retorno  liahendo  will  not  be  awarded,  when  the  defendant 
shows  no  title  or  a  right  of  possession  in  himself  or  in  any  other  person,  to 
the  property.    Johnson  v.  Howe,  343. 

REVENUE  LAW. 

1.  The  twenty-fifth  section  of  the  "Act  concerning  the  public  revenue," 
approved  February  26,  1889,  does  not  require  the  collector  of  taxes  to  state  in 
his  return  that  he  is  unable  to  collect  the  taxes  by  the  seizure  and  sale  of  the 
personal  property  of  the  proprietor  of  the  land.  This  is  taken  for  granted 
wliere  the  report  is  in  the  proper  form.  The  collector  is  presumed  to  have 
done  his  duty.     Taylor  v.  The  People,  349. 

2.  The  revenue  laws  of  the  State  of  Illinois,  from  1823  to  1829  inclusive, 
are  not  unconstitutional.    Rhinehart  v.  Schuyler,  473. 

See  Deed,  3,  4,  6,  7;  Evidence,  4,  9,  17,  23;  Sale  for  Taxes. 

SALE  FOR  TAXES. 

1.  A  sale  of  lauds  for  taxes  made  on  the  second  Monday  succeeding  the 
first  day  of  tlie  term  at  which  the  judgment  against  the  lands  was  rendered, 
was  held  to  have  been  made  on  the  day  fixed  by  the  true  interpretation  of  the 
act :  Held,  also,  that  a  sale  made  on  the  second  Monday  succeeding  tlie  adjourn- 
ment of  the  term  M'ould  not  be  objectionable.    Bestor  v.  Poivell,  119. 

2.  Under  the  revenue  law  of  ]889,  before  any  person  claiming  adversely  to 
a  tax  deed  can  be  admitted  to  defeat  it,  he  must  show  that  he,  or  the  person 
under  whom  he  claims,  had  title  to  the  land  at  the  time  of  the  sale  for  taxes. 
Ibid.  119. 

3.  According  to  the  principles  of  common  law,  a  party  who  claims  title  to 
real  estate  by  virtue  of  a  sherift''s  sale,  must  procure  a  judgment  and  execu- 
tion, which  authorized  the  sale,  before  he  can  read  the  sheriff's  deed  as  evi- 
dence of  title.  The  judgment  is  the  foundation  of  title,  and  if  void,  the  pro- 
ceedings under  it  are  mere  nullities.  The  execution  is  the  particular  author- 
ity to  the  sheriff  to  make  the  sale,  and  if  not  in  pursuance  of  the  judgment, 
the  acts  of  the  sheriff  are  unwarranted,  and  his  deed  vests  no  title  in  the  pur- 
chaser. These  principles  are  strictly  applicable  to  sales  of  land  under  the  pro- 
visions of  the  "Act  concerning  the  public  revenue,"  approved  February  26, 
1839.     Atkins  v.  Hinmnn,  437. 

4.  If  a  tract  of  land,  subject  to  taxation,  be  sold  for  taxes,  and  the  proceed- 
ings under  the  revenue  law  have  been  regular,  and  the  owner  has  failed  to  re- 
deem within  the  time  limited  by  law,  then  the  whole  legal  and  equitable 
estate  is  vested  in  the  purchaser;  a  new  and  perfect  title  is  establishpd,  and 
superior  to  that  acquired  by  a  purchaser  at  a  sheriff's  sale  under  an  ordinary 
judgment,  where  the  purchaser  only  succeeds  to  the  title  which  the  debtor 
hadat  the  recovery  of  the  judgment.     Ibid.  437. 

5.  In  an  action  of  ejectment  to  recover  the  possession  of  land,  purchased 
at  a  sheriff's  sale  for  taxes,  the  plaintiff,  in  order  to  substantiate  his  allegation 
of  title,  must  exhibit,  first,  a  valid  judgment  against  the  laud;  second,  a  valid 
precept  authorizing  the  sheriff'  to  make  the  sale;  and  third,  a  proper  convey- 
ance of  the  land  from  the  sheriff.  These  are  essential  to  the  validity  of  the 
title,  and  none  of  them  can  be  dispensed  with.     Ibid.  437. 

6.  A  precept  for  the  sale  of  lands  for  taxes  showed  when  the  judgment 
against  them  was  rendered,  the  description  of  the  laud,  the  amount  of  taxes 
and  costs  on  each  tract,  and  for  what  year  due  and  unpaid,  and  the  order  of 
the  court  directing  the  sale :  Held,  that  it  was  a  substantial  compliance  with 
the  statute  requirements.     Ibid.  437. 

7.  By  the  forty-third  section  of  the  revenue  act  of  1839,  after  the  plaintiff 
has  produced  a  sherift''s  deed  founded  on  a  valid  judgment  and  precept,  the 
defendant  is  precluded  from  questioning  the  validity  of  the  title  acquired  by 
such  deed,  unless  he  first  show  that  he,  or  the  person  under  whom  he  claims, 
had  title  to  the  land  at  the  time  of  the  sale  for  taxes,  or  that  the  title  was  ob- 
tained from  the  United  States  or  this  State,  subsequent  to  such  sale.  Ibid.  437. 

See  Deed  ;  Evidence  ;  Revenue  Law. 
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SALES  AT  AUCTION. 

1.  Sales  made  by  auctioneers  stand  upon  the  same  footing  as  those  made 
by  private  individuals,  and  require  that  some  note  or  memorandum  should  be 
made  and  signed  by  the  party  to  be  charged,  to  render  them  valid  and  obli- 
gatory upon  the  purchaser.    Burke  v.  Haley,  614. 

2.  An  auctioneer  sold  at  public  vendue  a  certain  house  and  blacksmith's 
shop,  with  a  leasehold  interest  in  the  lot  on  which  the  buildings  were  located. 
The  premises  were  struck  off,  and  the  following  memorandum  made  by  the 
auctioneer,  on  the  back  of  the  lease,  with  a  pencil :  "  f '^'00 . . .  $3.50 . . .  Richard 
Burke."  No  other  memorandum  of  the  sale  was  made:  Held,  not  to  be  bind- 
ing on  the  bidder  to  whom  the  property  was  struck  off,  there  being  nothing  in 
the  case,  as  shown  by  the  evidence,  to  connect  the  memorandum  with  any  par- 
ticular house  or  lot,  or  with  any  terms  or  conditions  of  the  sale,  which  would 
tend  to  prove  the  contract  betAveen  the  parties.     Ibid.  614. 

SCIRE  FACIAS.    See  Service  of  Process,  1,  2, 8. 

SECURITY  FOR  COSTS.    See  Costs. 

SERVICE  OF  PROCESS. 

1.  Where  the  statute  has  provided  remedies  by  writ  of  scire  facias,  or  sum- 
mons in  the  nature  of  a  scire  facias,  which  were  unknown  to  the  common  law, 
and  which  are  of  a  peisoual  character  merely,  the  same  must  be  executed,  like 
any  other  ordinary  process,  by  personal  service  on  the  parties.  McCourtie  v. 
Davis,  298. 

2.  Two  returns  of  nihil  are  not  sufficient  to  charge  a  garnishee  with  the 
debt  and  costs  recovered  against  the  prmcipal  defendant.     Ibid.  298. 

3.  It  was  assigned  for  error,  that  the  circuit  court  rendered  judgment 
against  cue  of  two  defendants  who  had  not  been  served  with  process,  nor  en- 
tered his  appearance.  On  inspection  of  the  record,  the  judgment  appeared 
to  have  been  entered  against  the  "  defendant."  Held,  that  there  was  no  error, 
as  the  term  could  only  be  applied  to  the  "  defendant"  in  court.  Stevens  v. 
Sweeney,  375. 

4.  A.  sued  B.  and  two  others,  before  a  justice  of  the  peace.  Two  of  the 
defendants  only  were  served  with  process,  and  judgment  was  rendered 
against  them.  An  appeal  was  taken,  and  the  circuit  court,  the  testimony  be- 
ing that  they  alone  were  liable,  rendered  a  judgment  for  the  defendants: 
Held,  that  although  the  statute  authorizes  the  justice  to  render  a  judgment 
against  such  as  are  served  with  process,  it  does  not  authorize  him  to  do  so  un- 
less the  joint  liability  of  all  the  defendants  is  established.   Kerr  v.  Boyer,  417. 

5.  A  commenced  an  action  of  assumpsit  against  B.,  by  summons,  which  was 
not  served  on  B.  Subsequently  A.  sued  out  an  attachment  in  aid  of  this  ac- 
tion, which  was  levied  on  personal  and  real  estate  of  B.,  and  notice  of  its  pen- 
dency was  given  by  publication  only.  On  proof  of  publication,  B.  not  appear- 
ing, his  default  was  entered,  and  the  plaintiff's  damages  were  assessed  and 
judgment  rendered  for  the  same.  The  action  of  assumpsit  did  not  appear  to 
have  been  disposed  of:  Held,  that  the  judgment  was  unwarranted  for  want 
of  personal  service  upon  the  defendant.    Moore  v.  Hamilton,  429. 

6.  An  attachment  in  aid  of  a  suit  already  commenced,  is  but  an  adjunct  of 
such  suit,  not  a  distinct  proceeding.  By  the  service  of  the  attachment,  the  de- 
fendant is  prevented  from  alienating  or  carrying  away  his  property,  during 
the  pendency  of  the  suit.  If  the  suit  proceed  to  judgment,  and  the  attach- 
ment be  not  in  the  meantime  dissolved,  the  plaintiff  has  the  benefit  of  a  gen- 
eral judgment  against  the  defendant,  and  a  specific  lien  on  the  estate  attached 
for  its  payment.  Before  the  plaintiff,  however,  can  realize  the  benefit  of  the 
attachment,  he  must  procure  service  of  process  in  the  original  action  and  ob- 
tain a  judgment  therein.     Ibid.  429. 

7.  A  mortgagor,  with  various  other  persons  who  were  represented  in  a  bill 
in  chancery  for  the  foreclosure  of  a  mortgage,  as  claiming  an  interest  in  the 
premises  as  subsequent  purchasers,  judgment  creditors  or  incumbrancers, 
were  made  defendants.  A  decree  of  foreclosure  was  rendered  against  all  of 
the  defendants.  One  of  them  was  not  served  with  process:  Held,  that  the 
decree  against  him  was  erroneous.  As  to  two  others  the  sheriff  returned  that 
he  had  made  service  on  them,  "by  leaving  a  copy  at  their  usual  place  of 
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abode,  with  a  white  person  above  the  age  of  twenty,  and  informing  him  of  the 
contents;"  Held,  that  this  service  v/as  insuflicient,  the  statute  requiring  it  to 
be  made  by  delivering  a  copy  to  the  defendant,  or  by  leaving  a  copy  at  his 
usual  place  of  abode,  with  some  white  person  of  the  family  above  the  age  of 
ten  years,  and  informing  such  person  of  the  contents;  field  further,  that  the 
name  of  such  white  person  should  be  stated  in  the  return  of  the  sheriff".  Five 
others  were  served  "  by  reading  the  summons  to  them."  Three  of  them  ap- 
peared, and  !is  to  the  other  two  defendants,  the  sheriff"  was  permitted  to  amend 
his  return  by  showing  due  service  on  them :  Held,  that  the  voluntary  appear- 
ance of  three  cured  the  defect  of  service,  and  that  the  court  could  permit  a  re- 
turn to  be  amended  according  to  the  facts  of  the  case.  The  State  bank  was 
made  a  party,  and  the  sheriff"  made  return  that  he  had  served  by  delivering  a 
true  copy  to  T.  M.,  and  the  court  also  permitted  him  to  withdraw  the  sum- 
mons, and  to  amend  the  same  out  of  court,  by  adding  that  T.  M.  was  president 
of  the  State  bank  of  Illinois:  Held,  that  the  amendment  was  allowable,  and 
that  it  was  not  a  valid  objection  that  it  was  made  out  of  court,  (he  sheriff  act- 
ing under  the  responsibility  of  his  oath  of  office.  Montgomery  v.  Broicn,  581. 
8.  A  scire  facias  was  served  two  days  after  the  return  day  :  Held,  that  it 
amounted  to  nothing,  the  writ  having  lost  its  vitality.  Hitchcock  v.  Haiaht, 
(303. 

SET  OFF.  ^ 

1.  An  order  drawn  by  the  mayor  of  a  city  on  its  treasurer,  commonly  called 
a  city  order,  is  a  proper  subject  of  set  off"  in  a  suit  brought  by  such  city  against 
the  holder  of  the  order,  if  the  nature  of  the  action  will  admit  of  a  set  off'. 
Springfield  v.  Hickox,  241. 

2.  In  an  action  of  debt  by  a  city  to  recover  a  penalty  accruing  under  an 
ordinance,  the  defendants  filed,  by  way  of  set  off",  a  city  order  drawn  by  the 
mayor  upon  the  treasurer:  Held  to  be  a  proper  subject  of  set  off",  and  that  a 
prior  demand  on  the  treasurer  was  not  necessary  to  charge  the  city  upon  such 
order.     Ibid.  241. 

SHERIFF,  AND  SHERIFF'S  SALE. 

1.  The  general  doctrine  in  regard  to  the  sale  of  lands  by  a  sheriff"  is,  that 
his  deed  is  admissible  in  evidence,  unless  the  judgment  and  execution  under 
which  sale  is  made,  be  produced  to  show  the  sherifTs  authority  to  sell.  The 
purchaser  is  bound  to  inquire  into  the  power,  and  the  means  by  which  the 
property  is  subject  to  the  sale,  and  will  acquire  no  right  to  the  land,  where 
}he  sheriff  sells  without  legal  authority.    Bybee  v.  Aslihy,  151. 

2.  When  a  writ  is  regular  on  its  face,  although  there  may  be  a  variance 
between  the  execution  and  judgment  as  to  the  true  amount  recovered  by  the 
latter,  the  sheriff'  will  nevertheless,  be  protected,  as  it  is  his  duty  to  execute 
it,  when  delivered  to  him,  notwithstanding  such  repugnancy.  He  is  not 
bound  to  inquire  whether  there  is  a  judgment  exactly  corresponding  with  it 
or  not;  and  such  a  variance  would  not  aft"ect  the  validity  of  a  sale  made  under 
it,  if,  in  other  respects,  it  be  made  in  conformity  with  law.  In  such  a  case 
the  execution  is  voidable  only,  and  may  be  amended  as  well  after  as  before 
the  sale.     Ibid.  151. 

3.  If  an  execution  be  not  regular  on  its  face,  as  for  instance,  where  it  is 
issued  without  the  proper  seal  of  court  attached,  or  where  it  is  directed  to  the 
sheriff  of  one  county  and  is  delivered  to  the  sheriff  of  another  county  to 
be  exacuted,  such  process  will  not  justify  the  officer  in  executing  it;  all 
his  acts  under  it  will  be  absolutely  void,  and  he  a  trespasser;  and  the  pur- 
chaser will  acquire  no  right  to  the  property  purchased  at  the  sale.     Ibid.  151. 

4.  A  sheriff  is  bound  to  execute  process  regular  on  its  face,  and  all  his  acts 
will  be  valid,  even  though  the  process  should  afterwards  be  set  aside  for  irreg- 
ularity.    Ibid.  151. 

5.  Although  innocent  purchasers  will  be  protected  where  the  process  is 
voidable  only,  yet  the  same  reasons  of  policy  do  not  exist  where  a  judgment 
creditor  is  the  purchaser.  In  such  a  case,  the  regularity  and  legality  of  the 
sale  may  be  inquired  into.     Ibid.  152. 

6.  A.  recovered  a  judgment  against  B.  in  the  county  of  Knox,  on  which 
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SHERIFF  AND  SHERIFF'S  SALY.— Continued. 
execution  was  issued,  directed  to  tlie  slieriff  of  that  county,  and  subsequently 
delivered  to  the  sheriff  of  Fulton  county  for  collection,  though  not  directed  to 
him.  The  execution  was  levied  on  certain  real  estate  of  the  defendant,  which 
■was  sold  to  satisfy  the  same,  and  struck  off  to  the  plaintiff,  to  whom  a  deed  was 
subsequently  made  by  the  sheriff.  Several  years  after  the  sale  and  convey- 
ance, the  plaintiff  in  the  execution,  without  notice  to  the  defendant,  on  his 
lotion  procured  an  amendment  of  the  execution,  by  striking  out  the  word 
Knox"  and  substituting  the  word  "  Fulton"  in  the  direction  to  the  sheriff: 
Held,  that  the  court  erred  in  permitting  the  amendment,  and  that  an  amend- 
ment would  not  cure  the  defect  in  the  process.    Ibid.  151. 

SLANDER. 

1.  In  an  action  of  slander,  where  a  defendant  does  not  justify,  he  may  miti- 
gate damages  in  two  ways  only ;  first,  by  showing  the  general  bad  character  of 
the  plaintiff;  and  second,  by  showing  any  circumstances  which  tend  to  disprove 
malice,  but  do  not  tend  to  prove  the  truth  of  the  charge.    Megnierv.  Cabot,  Si. 

2.  In  an  action  of  slander,  the  same  rule  in  regard  to  evidence  of  general 
reputation  obtains,  as  where  the  character  of  a  witness  is  sought  to  be  im- 
peiched.  The  witness  must  be  able  to  state  what  is  generally  said  of  the  per- 
son by  those  among  whom  he  dwells,  or  with  whom  he  is  chiefly  cimversant; 
it  is  not  sutticient  tor  him  to  state  what  he  has  heard  others  say,  for  they  may 
be  few  in  number.     Ibid.  34. 

3.  In  an  action  on  the  case  for  slander,  though  all  the  words  need  not  be 
proved  as  laid  in  the  declaration,  yet  so  much  thereof  as  is  sufficient  to  sustain 
the  cause  of  action  must  be  proved.  Proof  of  equivalent  words  of  slander  will 
not  suffice.     Patterson  v.  Edimrds,  720. 

4.  In  an  action  for  slander,  ^he  following  words  were  charged  to  have  been 
spoken:  "  Mrs.  Edwards  has  raised  a  family  of  children  by  a  negro."  Held, 
that  these  words,  in  their  plain  and  popular  sense  or  in  common  acceptation 
do  not  necessarily  amount  to  a  charge  of  fornication  and  adultery,  unconnected 
with  other  circumstances,  which  the  pleader  ought  to  aver  by  way  of  intro- 
duction or  colloquium,  and  to  which,  by  proper  innuendoes,  he  ought  to  refer  the 
wwds.     Ibid.  720. 

5.  The  office  of  an  innuendo  is  to  explain,  not  to  extend  what  has  gone  be- 
fore ;  it  can  not  enlarge  the  meaning  of  words,  unless  it  be  connected  with  some 
matter  of  fact,  expressly  averred.     Ibid.  720. 

6.  In  point  of  law,  it  is  immaterial  whether  a  party  who  slanders  his  neigh- 
bor, designs  or  expects  to  be  believed,  or  not.  He  can  not  be  permitted  either 
carelessly  or  wantonly,  to  sport  with  the  character  of  another,  and  then  excuse 
himself  upon  the  ground  that  he  was  not  really  in  earnest,  and  did  not  intend 
that  his  auditors  should  credit  his  unfounded  assertions.     Hatch  v.  Porter,  725. 

7.  When  the  speaking,  or  publication  of  slanderous  words  is  once  proved, 
malice  is  inferred.  If  the  words  are  used  in  an  unqualified  manner,  whether 
the  speaker  was  in  jest  or  earnest,  whether  he  expected  to  be  believed  or  dis- 
believed, the  mischief  is  the  same,  and  no  legal  distinction  can  be  drawn  in 
favor  of  the  guilty  party.     Ibid.  725. 

8.  In  an  action  of  slander,  the  plaintiff  may,  in  aggravation  of  damages, 
prove  that  the  slander  had  been  repeated  at  any  time  within  the  statute  of 
limitations,  even  after  the  commencement  of  the  suit.     Ibid.  725. 

SPECIFIC  PERFORMANCE.    See  Chancery,  1,  3. 

SLAVERY. 

The  descendants  of  the  slaves  of  the  old  French  settlers,  born  since  the 
adoption  of  the  ordinance  of  17ST,  and  before  or  since  the  constitution  of  Illi- 
nois was  adopted,  can  not  be  held  in  slavery  in  this  State.    Jarrot  v.  Jarrot,  1. 

STATUTE  OF  FRAUDS. 

1.  Sales  made  by  auctioneers  stand  upon  the  same  footing  as  those  made 
by  private  individuals,  and  require  that  some  note  or  memorandum  should  be 
made  and  signed  by  the  party  to  be  charged,  to  render  them  valid  and  obli-' 
gatory  upon  the  purchaser.     Burke  v.  Haley,  G14. 

2.  An  auctioneer  sold  at  public  vendue  a  certain  house  and  blacksmith's 
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ATUTE  OF  FRAUDS— Continued. 
shop,  with  a  leasehokl  interest  in  the  lot  on  which  the  buildings  wei'e  located. 
Tlie  premises  were  struck  oif,  and  the  following  memorandum  made  by  the 
auctioneer,  on  the  back  of  the  lease,  with  a  pencil :  "  $200  . . .  $3.50 . . .  Richard 
Burke."  ZSTo  other  memorandum  of  the  sale  was  made:  Held,  not  to  be  bind- 
ing on  the  bidder  to  whom  the  property  was  struck  off",  there  being  nothing  in 
♦he  case,  as  shown  by  llie  evidence,  to  connect  the  memorandum  with  any  par- 
ticular house  or  lot,  or  with  any  terms  or  conditions  of  the  sale,  which  would 
tend  to  prove  the  contract  between  the  parties.     Ibid.  614. 

STATUTE  OF  LIMITATIONS.  ' 

1.  The  statute  of  limitations,  passed  on  the  17th  day  of  January,  1835,  and 
which  took  elTect  on  the  first  day  of  June  of  the  same  year,  is  not  a  bar  to  a  re- 
covery, until  the  term  of  seven  years  after  it  went  into  effect.  BMnehart  v. 
Schuyler,  473. 

2.  A  party  can  not  avail  himself  of  the  statute  of  limitations  in  the  Supreme 
court,  where  the  defence  was  not  pleaded  or  specially  insisted  on  in  the  cir- 
cuit court.     WiUon  v.  Van  Winkle,  684. 

SUPERSEDEAS.   ' 

A  clerk  of  the  county  commissioners'  court  was  directed  to  enter  an  order 
of  allowance  of  a  claim  presented  against  the  county,  which  he  refused  to  do. 
After  a  second  order  and  a  refusal  to  comply,  he  was  directed  to  show  cause 
why  he  should  not  be  removed  from  office.  Not  showing  cause  to  the  satis- 
faction of  the  court,  an  order  of  removal  was  directed  to  be  entered,  from 
which  he  appealed  to  the  circuit  court,  and  gave  bond,  as  directed  by  the  court : 
Held,  that  taking  the  appeal  and  giving  bond,  operated  as  a  supersedeas.  Ex 
parte  Thatcher,  167. 

SURETY.    See  Principal  and  Surety. 
TAXES.    See  Sale  for  Taxes. 

TENDER. 

A  party  intending  to  rely  upon  a  tender,  must  keep  his  tender  good  by  bring- 
ing the  money  into  court.  This  is  as  indispensable  in  courts  of  chancery  as  in 
courts  of  law.    DeWvlfy.  Long,Qld. 

TRESPASS. 

1.  A.  leased  to  B.  a  farm  for  an  advance  rent,  for  a  specified  term,  the  lessee 
having  a  right  to  go  on  the  premises  after  the  expiration  of  the  term,  to  har- 
vest and  take  away  his  crops.  The  lessee  covenanted,  among  other  things,  not 
to  underlet  the  premises  without  the  express  permission  of  the  lessor.  At  the 
end  of  the  term,  he  surrendered  the  premises,  having  previously  underlet 
various  portions  to  sundry  persons,  some  paying  a  cash  r.6ut,  others  giving  a 
part  of  the  crops  as  rent.  One  of  these  sub-lessees  raised  a  crop  of  oats,  which 
were  stacked  on  ihe  premises  as  the  ])roperty  of  B.  During  the  following  spring, 
A.  threshed  out  and  sold  the  oats,  and  B.  sued  him  in  trespass,  but  a  judgment 
was  rendered  by  the  court  in  favor  of  A. :  Held,  that  the  court  erred  in  render- 
ing judgment  in  favor  of  A.,  there  being  no  condition  in  the  lease  imposing  a 
forfeiture  on  the  lessee  for  a  violation  of  its  terms,  and  that  the  remedy  of  A.  was 
upon  the  covenants  of  his  lease;  and  that  the  plaintiff,  having  the  right  to  en- 
ter upon  the  premises  and  take  away  his  crops  after  the  expiration  of  the  term, 
could  maintain  trespass.     Van  ValkenMirgh  v.  Peyton,  44. 

2.  In  an  action  of  trespass  for  an  assault  and  battery,  the  court  permitted 
the  plaintiff  to  prove  that  he  was  a  poor  man  with  a  large  family,  and  that  the 
defendant  was  a  wealthy  man,  with  no  children,  and  but  a  small  family.  The 
court  also  instructed  the  jury,  "that  if  they  found  the  defendant  guilty,  in  as- 
sessing the  plaintift"'s  damages,  they  had  a  right  to  take  into  consideration  the 
circumstances  of  the  parties:"  Held,  that  the  circuit  court  decided  correctly 
in  admitting  the  evidence  and  in  giving  the  instruction.  McNamara  v.  King, 
432. 

3.  In  actions  of  trespass  for  assault  and  battery,  the  condition  in  life,  and 
circumstances  of  the  parties  are  peculiarly  the  proper  subjects  for  the  consid- 
eration of  the  jury  in  estimating  the  damages.    They  may  take  into  consid- 
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eratiou  the  pecuniary  resources  of  the  defendant;  and  may  give  exemplary 
damages,  not  only  to  compensate  the  plaintilf,  but  to  punish  the  defendant,  ac- 
cordini!;  to  the  circumstances  of  the  case.     Ibid.  48:3. 

4.  The  basis  of  an  action  of  trespass  on  real  property,  is  an  injury  to  the 
possession.  No  person  is  entitled  to  recover  damages  for  the  injury,  but  the 
one  who  has  the  actual  or  constructive  possession  of  the  land.  The  real  owner, 
where  there  is  no  adverse  possession,  can  maintain  the  action,  on  the  principle, 
that  the  possession  in  such  case  follows  the  ownership.  Where  there  is  an  ad- 
verse possession,  the  owner  is  not  entitled"  to  bring  this  kind  of  action.  Cook 
V.  Foster,  652. 

TRUST  AND  TRUSTEE. 

Courts  of  equity  will  appoint  trustees  where  a  trust  is  given  and  no  trustee 
appointed.  But  these  courts  only  act  when  called  upon  by  the  cestui  que  trust, 
on  full  notice  being  given  to  all  parties  interested.    Hall  v.  Irwin,  176. 

USURY. 

1.  In  a  suit  brought  into  the  circuit  court,  by  appeal  from  the  judgment  of 
a  justice  of  the  peace,  after  a  motion  to  dismiss  was  overruled,  the  defendant 
oflered  to  give  evidence  of  usury,  but  the  court  refused  to  receive  it:  Held, 
that  ihis  defence  came  too  late,  not  having  been  made  at  the  trial  before  the 
justice.    Bates  Y.  Bulkley, 'dSQ. 

2.  A  scire  facias  was  sued  out  to  foreclose  a  mortgage.  At  the  hearing,  the 
defendant  pleaded  usury,  and  the  parties  were  introduced  as  witnesses  under 
the  statute,  and  their  statements  were  contradictory.  The  testimony  of  the 
plaintiff,  however,  was  corroborated  by  that  of  another  witness,  and  the  court 
found  the  issues  for  the  plaintilf.  The"  defendant  moved  for  a  new  trial,  which 
was  denied,  and  judgment  of  foreclosure  rendered:  Held,  that  the  motion  was 
properly  denied.    Ellis  v.  Locke,  459. 

VERDICT.  I 

1.  In  an  action  of  assumpsit  for  goods  sold  and  delivered,  and  money  had 
and  received,  it  appeared  in  evidence  that  the  plaintiffs  left  with  the  defend- 
ants certain  cases  of  boots  and  shoes  to  sell  on  commission  ;  that  all  but  two  of 
the  cases  were  sold  and  the  proceeds  thereof  paid  to  plaintiffs  before  the  com- 
mencement of  the  suit.  There  was  no  evidence  of  the  sale  of  the  residue,  or 
of  a  failure  to  deliver  them  to  plaintiffs  on  request.  The  jury  returned  a  ver- 
dict in  favor  of  the  plaintiffs:  Held,  that  the  verdict  wasunwarranted,  the  jury 
having  no  right  to  infer  a  sale  of  the  goods  and  charge  the  defendants  for 
money  had  and  received,  or  to  infer  an  appropriation  of  the  goods  by  them 
and  thereby  charge  them,  as  purchasers,  for  the  value.     8ta?il  v.  Ansley,  82. 

3.  A.  was  sued  for  an  alleged  violation  of  an  ordinance  of  the  city  of.Ga- 
lena.  All  the  evidence  given  on  the  trial  was,  that  the  defendant  sold  at  a 
certain  time  a  barrel  of  whisky  on  the  wharf  in  that  city,  and  that  he  had  no 
license  to  vend  or  retail  merchandise;  that  then  the  counsel  "read  the  law" 
to  the  jury.  The  jury  returned  a  verdict  against  the  defendant  for  twenty  dol- 
lars: Held,  that  the  evidence  did  not  sustain  the  verdict  and  judgment.  Cul- 
hertson  v.  Galena,  129. 

3.  In  an  action  of  replevin,  several  issues  were  made,  and  the  jury  returned 
a  verdict  in  these  words:  "We,  the  jury,  find  a  verdict  for  the  defendants." 
The  plaintiff's  counsel  requested  the  court  to  direct  the  jury  to  retire  and  find 
a  verdict  on  all  the  issues  presented  by  the  pleadings,  but  the  court  refused 
the  request  and  directed  the  clerk  to  put  the  verdict  in  form  as  follows:  "We, 
the  jury,  find  the  issues  for  the  defendants."  When  the  amended  verdict  was 
presented  to  the  jury,  some  assented,  and  others  stated  to  the  court  that  they 
only  found  for  the  defendants  on  the  issue  of  non  detinet.  The  counsel  then 
requested  that  the  names  of  the  jurors  might  be  severally  called,  and  each  in- 
quired of,  whether  this  last  was  their  verdict,  but  the  court  denied  the  appli- 
cation, and  rendered  a  judgment  against  the  plaintitt',  and  awarded  a  writ  of 
retorno  Jiabendo.  Held,  that  either  party  had  the  legal  right  to  have  the  jury 
polled  on  their  return,  or  after  the  amendment,  and  to  ask  them  severally  if 
such  was  their  verdict.    Johnson  v.  Howe,  343. 
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4.  The  court  will  never  disturb  a  verdict  upon  facts  for  any  slight  prepon- 
derance of  testimony.  But  if  there  be  a  strong  preponderance,  the  verdict 
will  be  set  aside,  especially  where  apparent  inj  astice  has  been  done.  Chase  v. 
Debolt,  371. 

5.  The  amount  of  damages  to  be  recovered  in  actions  for  personal  injuries, 
rests  so  much  in  the  discretion  of  juries,  that  courts  will  not  disturb  their  ver- 
dicts on  the  ground  that  the  damages  are  excessive,  unless  it  is  manifest  that 
they  have  been  governed  by  passion,  partiality  or  corruption.  '  To  draw  such 
a  conclusion,  it  is  not  enough  that  the  damages,  in  the  opinion  of  the  court, 
are  too  high,  or  that  a  less  amount  would  have  been  a  sufficieut  satisfaction 
for  the  injury.  It  must  be  apparent,  at  first  blush,  that  the  damages  are  glar- 
ingly excessive.     McNamara  v.  King,  433. 

6.  An  inquisition  of  damages,  taken  upon  a  default,  is  a  verdict  within  the 
meaning  of  the  statute.    Anderson  v.  •Semple,  455. 

7.  If  a  declaration  contain  several  counts,  some  of  which  are  faulty,  but 
one  of  them  is  good,  and  a  verdict  is  rendered  for  the  plaintiff,  the  court  will 
presume,  unless  the  contrary  is  shown,  that  the  evidence  was  offered  under, 
and  sustained  the  good  count.  The  defendant  may,  under  the  statute,  ask  to 
Lave  the  faulty  counts  disregarded  by  the  jury,  and  if  the  court  refuse  so  to 
instruct  them,  a  bill  of  exceptions  may  lie.  By  so  doing,  the  plaintiff's  proofs 
will  be  confined  to  the  good  count;  but  if,  in  fact,  evidence  is  only  offered  in 
support  of  faulty  counts,  and  the  defendant  does  not  avail  himself  of  his  right 
to  have  the  jury  properly  instructed,  it  is  his  fault  in  not  attending  to  his  case. 
Ibid.  455. 

8.  Where  a  verdict  of  a  jury  is  manifestly  against  the  evidence,  through 
misapprehension  or  otherwise,  the  court  should  grant  a  new  trial.  Scott  i). 
Blumb,  595. 

9.  A  verdict  will  not  help  an  immaterial  issue.    Hitchcock  v.  Haight,  604. 

10.  A.  sued  B.  in  an  action  on  the  case  for  setting  fire  to  the  prairie  with- 
out paying  proper  attention  thereto.  The  defendant  pleaded  that  before  the 
suit  was  commenced,  they  submitted  the  matter  to  three  arbitrators  who  met 
and  heard  the  case,  when  the  parties  agreed  that  a  majority  of  the  arbitrators 
might  make  an  award,  and  that  thereupon  two  of  them  made  an  award,  etc. 
Issues  were  joined  and  the  cause  was  tried  by  the  jury,  who  rendered  a  ver- 
dict for  the  plaintiff.  The  defendant  moved  for  a  new  trial,  because  the  ver- 
dict was  against  the  evidence,  which  was  overruled.  The  court,  after  review- 
ing the  evidence,  held  that  the  verdict  was  not  so  palpably  against  the  evidence 
as  to  induce  the  belief  that  the  jury  misunderstood  the  evidence,  or  acted  from 
prejudice  or  partiality,  which  should  be  the  case  before  the  court  would  be 
authorized  to  set  aside  the  verdict.     Kincnid  v. Turner,  618. 

11.  When  a  question  is  fairly  and  intelligibly  submitted  to  a  jury,  their  de- 
termination ought  not  to  be  set  aside  without  the  most  substantial  reasons. 
Ibid.  618. 

VEXUE. 

1.  The  defendant  in  a  cause  in  the  circuit  court  filed  his  petition,  verified 
by  afliuavit,  in  which  it  was  stated  that  he  entertained  serious  and  well 
grounded  fears,  that  he  would  not  receive  a  fair  and  impartial  trial  in  that 
court,  on  account  of  the  prejudices  which,  he  believed,  existed  in  the  mind 
of  the  presiding  judge;  and  that  he  believed  those  prejudices  so  great  against 
him,  that  he  would  be  unsafe  in  submitting  to  a  trial  before  him.  Upon  this 
petition,  a  motion  for  a  change  of  venue  was  based,  but  the  motion  was  de- 
nied :  Held,  that  the  defendant  had  brought  himself  within  the  provisions  of 
the  statute,  and  that  the  court  erred  in  denying  the  motion.  McQoon  v.  Lit- 
tle, 42. 

2.  A.  sued  B.  in  ejectment.  C,  who  was  not  a  party  to  the  suit,  presented 
a  petition  for  a  change  of  venue,  which  set  forth  that  B.  was  in  the  possession 
of  the  premises  in  question  under  a  lease  from  him  as  the  trustee  of  D.,  the 
real  owner.  The  application  was  denied  by  the  circuit  court:  Held,  that  there 
was  no  error  in  that  decision,  the  application  not  being  made  by  the  defend- 
ant, but  by  a  third  person.     Crowell  v.  Mntighs,  419. 

3.  The  statute  only  authorizes  the  parties  to  a  suit  to  obtain  a  change  of 
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■venue,  and  the  application  must  be  made  by  a  party  to  the  record,  who  should 
verify  his  petition  by  aflBdavit.     Ibid.  419. 

4.  Ou  an  indictmeut  for  murder,  the  accused  filed  his  affidavit  and  moved 
for  achange  of  venue  outof  the  county,  for  the  reason  that  the  minds  of  the  peo- 
ple of  the  county  were  prejudiced  against  him.  The  court  ordered  a  change  of 
venue  to  a  countj^  not  the  next  nearest  to  that  where  the  indictment  was  found, 
to  which  the  accused,  at  the  tiu\e,  objected.  He  then  moved  for  a  change  out 
of  the  circuit,  alleging  in  his  afhdavit  that  the  judge  was  prejudiced  against 
him,  so  that  he  could  not  have  a  fair  and  impartial  trial  before  him,  but  th^e  mo- 
tion was  overruled :  Held,  that  the  court  erred  in  ordering  a  change  of  venue 
to  a  county  when  there  were  nearer  counties,  and  that  all  the  subsequent  pro- 
ceedings in  the  case,  for  that  reason,  were  erroneous.  Baxter  v.  The  Feopky 
578. 

5.  A  party  prayed  for  a  change  of  venue  out  of  the  circuit,  and  a  change 
was  ordered  on  the  conditions  that  he  should  pay  the  costs  attending  the  same, 
and  cause  the  papers  and  transcript  of  the  record  to  be  filed  in  the  circuit 
court  of  the  county  to  which  the  change  of  venue  was  ordered,  within  fifteen 
days  before  the  first  day  of  the  next  term  thereof.  He  neglected  to  comply 
with  the  terms,  and  on  affidavit  thereof  by  the  opposite  party,  the  cause  was 
ordered  to  be  reinstated  upon  the  docket  of  the  court,  and  the  cause  then  pro- 
ceeded to  trial  and  judgment:  Held,  that  the  court  had  no  authority  to  im- 
pose on  the  parly  the  performance  of  those  acts,  as  conditions  precedent  to  the 
change  of  venue ;  that  the  change  was  consummated  by  the  order  of  the  court, 
and  that  the  party  was  at  full  liberty  to  disregard  the  conditions;  that  it  is 
the  duty  of  the  clerk,  exclusively,  to  issue  a  fee  bill  for  the  costs  of  the  change 
of  venue  against  the  petitioner  to  be  collected  in  the  ordinary  mode,  and  to 
certify  and  transmit  the  papers  and  record  to  the  court  to  which  the  cause  is 
sent.    Bellingall  v.  Duncan,  591. 

WILL. 

1.  Probate  of  a  will,  under  the  territorial  act  of  1807,  was  required  to  be 
made  by  the  solemn  oath  or  affirmation  of  two  or  more  credible  witnesses,  or 
by  other  legal  proof  before  the  clerk  of  the  court  of  common  pleas.  Under 
the  law  of  1819,  two  witnesses  were  required  to  the  will,  who  should  declare 
on  oath  or  affirmation  that  they  were  present  and  saw  the  testator  sign  the  will, 
and  in  each  other's  presence,  and  that  the  testator  was  of  sound  mind  and 
judgment.  By  the  act  of  18*21,  a  court  of  probate  was  established  and  vested 
with  all  the  ])owers  then  possessed  by  the  court  of  common  pleas.  Ferguson 
V.  Hunter,  657. 

2.  The  act  of  taking  proof  of  the  execution  of  a  will  is  a  ministerial,  not 
a  judicial  act.     Ibid.  657. 

3.  Formerly,  there  were  two  modes  of  proving  wills,  one  called  the  com- 
mon mode,  where  the  executor  produced  and  proved  the  will  without  citing 
the  parties  interested;  the  other,  in  due  form  of  law,  where  the  executor  pre- 
sented the  will  before  the  judge,  in  the  presence  of  the  parties  interested,  and 
which,  after  full  examination,  was  allowed.  If  proved  under  the  first  mode, 
it  could  be  disputed ;  if  under  the  second,  it  could  not.    Ibid.  657. 

WITNESS. 

1.  Before  a  witness  can  be  impeached  by  proof  of  his  having  made  contra- 
dictory statements,  his  attention  must  be  directed,  on  his  examination,  to  the 
statements  or  conversation  concerning  which  he  is  alleged  to  have  contradicted 
himself.    Regnier^.  Cabot,  M. 

2.  On  a  trial  before  a  justice  of  the  peace,  the  defendant  in  the  suit  was 
made  a  witness  by  the  plaintift',  according  to  the  provisions  of  the  statute.  On 
appeal  to  the  circuit  court,  the  plaintifl:',  to  prove  his  claim,  introduced  the  jus- 
tice to  testify  in  relation  to  the  admissions  of  the  defendant,  made  under  oath 
at  the  trial  before  him.  Objection  was  made,  but  the  justice  was  permitted 
to  testify :  Held,  correct,  as  it  did  not  contravene  the  general  rule  excluding 
hearsay.     Chase  v.  Debolt,  371. 

See  Evidence. 
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WRIT  OF  ERROR  • 

1.  A  husband  filed  bis  bill  for  a  divorce  from  his  wife,  a  divorce  was  de- 
creed, and  the  question  ot  alimony  continued  to  the  next  term  of  the  court. 
Before  the  next  term,  the  husband  died,  and,  upon  motion  of  the  defendant's 
counsel,  the  suit  was  abated  so  far  as  the  alimony  was  concerned.  The  wife 
subsequently  filed  a  transcript  of  the  record  in  the  Supreme  court,  and  a  mo- 
tion founded  on  atlidavit  was  entered  by  her  counsel  for  a  writ  of  error.  It 
was  stated  in  the  affidavit  that  the  husband  left  by  will  all  his  property  after 
paying  his  debts,  to  certain  persons,  naming  them ;  that  an  executor  was  ap- 
pointed and  took  upon  hiiuself  the  otfice;  that  two  individuals  had  purchased 
lands  of  the  husband,  in  which  the  wife  had  not  relinquished  her  right  of 
dower.  The  writ  was  issued  making  all  these  persons  parties  defendant.  At 
the  next  term  of  the  Supreme  court,  application  was  made  for  a  rule  upon  the 
defendants  to  join  in  error,  which  application  was  resisted,  on  the  ground  that 
a  writ  of  error  did  not  lie  in  the  case:  Held,  that  the  plaintiff  in  error  was  en- 
titled to  the  writ,  and  that  the  proper  persons  were  made  parties  defendant 
by  reason  of  their  interest,  and  that  the  motion  should  be  allowed.  Wren  v. 
Moss,  72. 

2.  The  general  rule  at  law  is,  that  the  writ  of  error  does  not  lie  against  any 
but  him  who  is  party,  or  privy  to  the  first  judgment,  his  heirs,  executors  or 
administrators.     Ibid.  72. 

8.  Under  the  statute,  a  writ  of  error  may  be  brought  on  a  decree  in  chan- 
cerJ^     Ibid.  72. 

4.    A  writ  of  error,  like  a  scire  facias,  is  considered  as  a  new  action.    Bip-* 
ley  v.  Morris,  381. 
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